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(Sxt^ttftitt  fXtpovtS. 
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1856. 
Dabbt  v.  Ousbley.  Apnin. 


lIBEL. — ^The  declaration  stated  that  the  plaintiff  was  an  j^^  pidntifl; 

officer  in  Her  Majesty's  Customs,  to  wit,  a  tidewaiter,  and  fn^HwMaje*! 

that  the  defendant  falsely  and  maliciously  printed  and  pub-  ^^o^^t*^  ** 

lished  of  the  plaintiff  in  his  character  of  tidewaiter,  in  a  action  wainat 

*^  tue  pablisher 

certain  newspaper,  called  "The  Liverpool  Herald,"  the  of  a  newspaper 

for  n  libel,  ini'* 
pating  to  him  that  he  waa  a  papal  rebel,  a  traitor,  and  an  idolater ;  that  he  was  a  member  of  an 
ittodationfor  the  conversion  of  England  to  the  Roman  Catholic  faith,  and  had  enlisted  himself 
in  the  tennce  of  a  foreign  potentate,  and  waa  bound  never  to  decline  from  the  purpose  of 
annihilating  all  religious  beliefs  other  than  the  Boman  Catholic  religion  and  Popery.  The  de- 
fendant pleaded,  not  ffuilty,  and  a  justification  of  so  much  of  the  libel  as  imputed  to  him  that 
he  waa  a  member  of  the  association,  &c.  At  the  trial,  the  plaintiff,  who  was  a  witness,  stated 
thai  he  wis  a  Boman  Catholic,  and  had  subscribed  money  to  an  association  for  the  conver- 
sion of  England  to  the  Boman  Catholic  faith  ;  but  had  done  no  other  act  to  become  a  member 
of  'VL^Hdi:  First,  that  he  could  not  be  asked,  on  cross*ezamination,  whether  his  name  was  not 
written  in  a  certain  book  of  the  association,  no  notice  having  been  given  to  produce  the  book. 

Secondly,  (the  plaintiff  baring  admitted  that  he  held  himself  bound  by  the  canons  and  decrees 
of  the  Church  of  Rome),  Heid^  that  he  could  not  be  asked  whether  he  considered  himself  bound 
by  the  notes  and  comments  of  the  Bheims  Testament,  since  that  was  an  inquiry  into  his  religious 
belief. 

lliirdly,  (the  plaintiff  having  given  in  evidence  a  paragraph  in  a  subsequent  newspaper  con- 
taimog  similar  imputations  against  the  plaintiff),  Hdd,  that  the  defendant  was  not  entitled  to 
haTo  read  aa  part  of  the  plaintiff's  case,  a  paragraph  in  that  newpaper  on  the  subject  of  **  Papal 
Ptrosecotiona,**  but  hsTing  no  reference  to  the  other  paragraph. 

Fourthly,  (the  defendant's  counsel  having  mtimated  his  intention  not  to  call  witnesses^,  JfeM, 
that  he  had  no  right,  in  order  to  shew  the  doctrines  of  the  Church  of  Borne,  to  react  in  his 
address  to  the  jury,  a  Papal  treaty  with  a  Catholic  State,  nor  canons,  decrees  or  bulls  of  that 
church,  nor  the  oath  taken  by  Boman  Catholic  bishops,  since  those  were  matters  of  fact  which 
oo^t  to  be  proved. 

nfthly,  Hdd^  that  the  imputationi  being  false  m  &ct  and  without  a  justifiable  occasion,  the 
law  implied  malice. 

Sixthly,  JETeU;  that  there  was  no  misdirection  in  omitting  to  tell  the  jury  not  to  give  damages 
in  respect  of  the  publication  subsequent  io  the  libel. 
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words  following: — ^The  declaration  then  set  out  the  libel 
which  was  contained  in  an  article,  entitled  **  A  Papal  Rebel 
in  Her  Majesty's  Service.*'  It  imputed  to  the  plaintiff  that 
he  was  a  traitor  and  an  idolater ;  it  also  alleged  ^  that  the 
plaintiff  was  a  papist  and  member  of  an  associatiofi  for  the 
conversion  of  England  to  the  Roman  Catholic  religion  and 
Popery,  with  a  fixed  resolution  of  never  declining  from  such 
purpose  till  it  was  fully  accomplished ;  that  the  association,  of 
which  the  plaintiff  was  a  member,  directed  its  efforts  in  a 
special  way  to  the  point  of  converting  all  the  people  of  Eng- 
land to  the  Roman  Catholic  religion  and  Popery,  in  order 
that  when  that  object  was  gained  the  way  might  be  opened 
to  the  extinction  of  all  other  religious  opinions  and  belieft, 
and  to  the  spreading  of  the  Roman  Catholic  religion  and 
Popeiy  throughout  the  whole  world.  That  the  plaintiff  had 
enlisted  himself  in  the  service  of  a  foreign  potentate,  and 
was  bound  never  to  decline  from  the  purpose  of  annihilating 
all  religious  opinions  and  beliefs  other  than  the  Roman 
Catholic  religion  and  popery.  That  he  was  a  member  of 
an  association  working  with  a  fixed  resolution  to  overturn 
the  national  fiiith,"  &a 

Pleas. — First,  not  guilty.  Secondly,  to  that  portion  of  the 
libel  imputing  to  the  plaintiff  that  he  was  a  member  of  the 
said  association,  &c.— -That  before  and  at  the  time  of  print- 
ing and  publishing  the  supposed  libels,  the  plaintiff  being 
an  officer  in  her  Majesty's  Customs,  as  in  the  declaration 
mentioned,  was  also  a  Papist  and  a  member  of  an  associa- 
tion, formed  and  establbhed  with  the  approbation  and  under 
the  authority  of  the  Pope  of  Rome,  for  the  conversion  of 
England  to  the  Roman  Catholic  religion  and  Popery ;  and 
as  member  of  the  said  association  he  was  solemnly  pledged 
to  devote  himself  to  the  work  of  the  conversion  of  England 
as  aforesaid,  with  a  fixed  resolution  of  never  declining  fix>m 
such  purpose  till  it  was  fiilly  accomplished,  which  association 
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directed  its  eflPorts  th  a  special  way  to  the  point  of  convert-        1856. 
ing  all  the  people  of  England  to  the  Roman  Catholic  reli-      "^fp^^ 
gion  and  Popery,  m  order  that  when  that  object  was  gained  •• 

OUBSLXT. 

the  way  might  be  opened  to  the  extinction  of  all  other 
religions  opinions  and  beliefe,  and  to  the  spreading  of  the 
Roman  Catholic  religion  and  Popery  throughout  the  whole 
worid;  that  the  plaindff  had  enlisted  himself  as  a  member 
of  the  said  association  in  the  service  of  a  foreign  potentate, 
to  wit,  the  Pope  of  Rome,  for  the  purpose  aforesaid,  and 
was  bound  as  member  of  the  said  association  never  to  decline 
from  the  purpose  of  annihilating  all  religious  opinions  and 
beliefe  other  than  the  Roman  Catholic  religion  and  Popery; 
and  that  the  said  association  of  which  the  plainti£P  was  a 
member  was  working  with  a  fixed  resolution  to  overturn 
the  national  fiedth ;  all  which  the  association  had  proposed, 
declared,  resolved,  and  agreed  to  before  the  said  time 
when,  &C. 

Replications,  joining  and  taking  issue  on  the  pleas. 

At  the  trial,  before  WiUet,  J.,  at  the  last  Liverpool 
asdzes  (the  publication  of  the  libel  having  been  proved), 
the  plaintiff,  who  was  a  witness  in  support  of  his  case, 
stated  that  he  was  a  Roman  Catholic,  and  had  subscribed 
money  towards  an  association  for  the  conversion  of  England 
to  the  Roman  Catholic  faith;  but  he  had  done  no  act  to 
become  a  member  of  the  association*  The  defendant's 
counsel,  on  cross-examination,  proposed  to  ask  him  whether 
his  name  was  not  written  in  a  certain  book  of  the  associa- 
tion. The  learned  Judge  refused  to  allow  the  question  to 
be  put,  on  the  ground  that  no  nodce  had  been  given  to 
produce  the  book.  The  plaintiff,  having  admitted  that  he 
held  himself  bound  by  the  canons  and  decrees  of  the  Church 
of  Rome,  and  thought  the  Pope  in  council  infallible,  was 
asked  by  the  defendant's  counsel  whether  he  considered 
himself  bound  by  the  notes  and  comments  in  the  Rheims 

B  2 
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Testament     The  learned  Judge  was  of  opinion  that  this 
question  was  an  improper  inquiry  into  the  religious  belief 
p.  of  the  witness,  and  refused  to  allow  it.     The  plaintiff's 

OUSELKT. 

counsel,  for  the  purpose  of  shewing  the  animus  of  the  de- 
fendant, gave  in  evidence  a  paragraph  in  a  subsequent 
number  of  "The  Liverpool  Herald,**  containing  similar 
imputations  against  the  plaintiff.     The  defendant's  counsel 
thereupon  required  that  another  paragraph  in  the  same 
paper,  entitled  "  Popish  Persecutions,**  and  which  professed 
to  be  copied  from  another  newspaper,  should  be  also  read 
as  part  of  the  plaintiBTs  evidence ;  but  the  learned  Judge 
refused  to  permit  it,  being  of  opinion  that  it  was  wholly 
irrelevant     At  the  close  of  the  plaintiff*s  case,  the  defend- 
ant's counsel  announced  his  intention  not  to  call  witnesses, 
and  in  his  address  to  the  jury  he  was  about  to  read  part 
of  the  Concordat  lately  entered  into  between  the  Pope  of 
Rome  and  the  Emperor  of  Austria,  but  was  prevented  by 
the  learned  Judge.     He  then  proposed,  in  order  to  shew 
the  doctrine  of  the  Church  of  Rome  with  respect  to  here- 
tics, to  read  certain  canons  and  decrees  of  that  church,  viz., 
those  of  the  Councils  of  Lateran,  Aries,  Sens,  and  Trent; 
also  a  paragraph  from  a  book  published  by  a  Roman  Ca- 
tholic priest  in  1822,  entided  "  Development  of  the  Church 
of  Rome  in  Ireland;"  also,  to  read  from  histories  the  excom- 
munication by  the  Popes  of  various  heretical  sovereigns ; 
also,  to  read  the  bull  <'In  Ccena  Domini,"  read  every 
Maundy  Thursday  at  Rome  by  the  Pope;  also,  the  oath  of 
a  Roman  Catholic  Bishop,  from  the  Pontificale  Romanam, 
and  some  of  the  notes  to  the  Testament  published  by  the 
Catholic  College  of  Rheims  in  1582.    The  learned  Judge 
refused  to  allow  him  to  read  any  of  these  documents,  being 
of  opinion  that  if  they  were  of  authority  in  Catholic  coun- 
tries, thejr  ought  to  be  proved  as  foreign  law. 
In  summing  up,  the  learned  Judge  expressed  an  opinion 
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that  the  question  was  merely  one  as  to  the  amount  of        1856. 
damage,  but  at  the  same  time  his  Lordship  left  it  to  the 
jury  to  say  whether  the  publication  was  a  libel,  and  if  so, 
to  what  damages  the  plaintiff  was  entitled.   The  jury  found 
a  verdict  for  the  plaintiff,  damages  45/. 

Kmeafy  now  moved  for  a  new  trial  on  the  grounds 
(amongst  others)  of  the  improper  rejection  of  evidence  and 
misdirection. — first,  the  learned  Judge  improperly  refused 
to  allow  the  plaintiff  to  be  asked  whether  his  name  was 
written  in  a  book  of  the  association,  lliat  was  not  a  ques- 
tion as  to  the  contents  of  a  written  document,  but  as  to  a 
faU  within  the  plaintiff's  knowledge.  [Alderson,  B. — You 
wanted  to  shew,  not  that  the  book  existed,  but  that  the 
plaintiff's  name  appeared  in  it,  that  could  not  be  done 
without  proof  of  the  book,  and  there  had  been  no  notice  to 
produce  iL]  Payment  may  be  proved  by  a  person  who 
paid  the  money,  notwithstanding  a  receipt  has  been 
given.  There  are  three  cases  in  which  written  instruments 
most  be  produced,  first,  where  the  law  requires  an  instru- 
ment in  writing;  secondly,  where  the  writing  is  evidence 
of  a  contract  between  the  parties,  and  thirdly,  where  there 
is  a  document  the  existence  of  which  is  disputed.  None  of 
these  cases  apply  here.  A  parol  admission  by  a  party  to  a 
suit  is  receivable  in  evidence  against  himself,  although  it 
relates  to  the  contents  of  a  deed  or  other  written  instru- 
ment, and  even  though  the  contents  be  directly  in  issue 
in  the  cause:  Slatterie  v.  Po6ley{a).  [PoUoch^  C.  B. — The 
distinction  is  this :  If  a  party  has  chosen  to  talk  about  a 
particular  matter,  his  statement  is  evidence  against  himself; 
for  instance,  if  a  plaintiff  has  been  heard  to  say,  ''My 
attorney  advised  me  to  bring  this  action,  but  I  know 
that  I  have   executed   a  release  to  the  defendant  of  all 

(a)  6  M.  &  W.  664. 
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1856.       claims  in  the  suit,"  that  admission  b  evidence  against 
^T^    ^      himself;  and  if  the  jury  believe  that  he  in  fact  executed 
9.  such  a  release,   they  would  be   justified    in    finding  a 

verdict  for  the  defendant  But  it  does  not  follow  that 
the  plaintiff  could  be  compelled  to  make  such  an  admission 
by  asking  him,  in  the  witness  box,  **  Have  you  executed  a 
release  ?'^  By  the  24th  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  **  a  witness  may  be  cross-examined  as 
to  previous  statements  made  by  him  in  writing  or  reduced 
into  writing,  relative  to  the  subject-matter  of  the  case, 
without  such  writing  being  shewn  to  him;  but  if  it  is 
intended  to  contradict  such  witness  by  the  writing  his 
attention  must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  which  are  to 
be  used  for  the  purpose  of  so  contradicting  him,"  &c. 
[Pollock,  C.  B. — That  section  has  no  bearing  on  the  present 
question;  it  relates  to  former  statements  of  the  witness 
inconsistent  with  his  present  evidence.  Here  the  question 
was  not  as  to  former  statements  of  the  plaintiff,  but  whether 
his  name  appeared  in  a  certain  book] — Secondly,  the 
learned  Judge  improperly  disallowed  the  question,  whether 
the  plaintiff  considered  himself  bound  by  the  notes  and 
comments  of  the  Rheims  Testament  That  question  was 
admissible  for  four  reasons :  first,  it  would  affect  the 
plaintiCTs  credit,  if  not  his  competency;  secondly,  it  would 
shew  the  illegal  purposes  for  which  the  members  of  the 
association  were  bound  together ;  thirdly,  it  would  tend  to 
mitigate  the  damages ;  and,  fourthly,  it  had  reference  to  the 
bona  fides  of  the  defendant  One  of  the  chaiges  in  the 
alleged  libel  is,  that  the  plaintiff  not  only  contemplated  the 
overthrow  of  the  established  religion  and  the  extinction  of 
heretics,  but  held  doctrines  subversive  of  all  government, 
and  it  was  therefore  important  to  ascertain  whether  he 
acknowledged  himself  bound  by  the  authority  of  a  book  in 


EASTER  TERM,   19   VICT. 

which  sudi  doctrines  were  laid  down.    The  Hindoo  reli-        IS56. 
gion  allows  the  giving  fiJse  testimony  in  certain  cases      V'^^^"' 
(Benth.  Jud.  Ev.  vol.  1,  pp.  235,  236;  vol  5,  p.  134);  and  «• 

if  a  Hindoo  were  a  witness,  would  it  not  be  competent  to 
ask  him  whether  he  entertained  such  doctrines  ? — Thirdly, 
the  extract  firom  the  subsequent  number  of  the  *'  Liverpool 
Herald  "  was  improperly  rejected*  In  Thornton  v.  8tephen(a\ 
Lord  Denman,  C.  J.,  ruled,  that  in  an  action  for  a  libel 
contiuned  in  a  newspaper,  the  defendant  has  a  right  to  have 
read,  as  part  of  the  plaintiff's  case,  another  part  of  the  same 
newspaper  referred  to  in  the  libel  complained  of  [Bram" 
weH^  B. — There  the  paragraph  read  referred  to  a  report 
contained  in  another  column  of  the  same  newspaper,  and 
that  reference  made  the  report  part  of  the  paragraph.]  In 
Ax  V.  Lambert  (6),  Lord  JSIlenborough,  C.  J.,  ruled  that 
<m  an  information  for  a  libel  in  a  newspaper,  the  defendant 
has  a  right  to  have  read  any  extract  from  the  same  paper 
connected  with  the  subject  of  the  passage  charged  as 
UbeUoos,  although  disjointed  from  it  by  extraneous  matter 
and  printed  in  a  different  character.  [Pollock,  C.  B. — Here 
it  is  proposed  to  read  another  passage  in  the  same  paper 
'which  has  no  relation  to  the  paragraph  read.]  In  Cooke 
Y.  Hugke${e),  Abbott,  C.  J.,  said,  **Ihave  always  under- 
stood the  rule  to  be,  that  the  defendant  has  a  right  to  have 
the  whole  of  the  publication  read.  In  the  present  state  of 
the  cause  I  cannot  tell  what  the  effect  of  reading  the 
passages  selected  may  be.  If  the  object  be  further  to  libel 
the  plaintiff,  the  defendant  does  it  at  his  immediate  peril, 
and  the  jury,  if  they  shall  think  fit,  may  give  increased 
damages  on  that  account"  [Pollock,  C.  B. — No  doubt  if 
either  party  reads  only  a  portion  of  a  paragraph  the  other 
side  may  insist  upon  the  whole  being  read.    But  that  is  not 

(a)  2  Moo.  &  R.  45.  (5)  2  Camp.  398 

(c)  R.  &  Moo.  112. 
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1856.  this  case]. — Fourthly,  the  learned  Judge  improperly  refused 
to  allow  the  defendant's  counsel  to  refer  to  the  Austrian 
Concordat  He  had  a  right  to  refer  to  it  in  order  to  shew 
that  there  was  a  system  of  religious  feeling  which  tended  to 
despotism.  [Pollock,  C.  B. — If  the  defendant  relied  on  the 
Concordat  he  was  bound  to  give  it  in  evidence.]  Again, 
the  learned  Judge  prevented  the  defendant's  counsel  from 
reading  to  the  jury  certain  canons  and  decrees  of  the 
church  of  Rome,  the  bulls  of  the  Popes,  the  book  written 
by  the  Roman  Catholic  priest,  in  1822,  the  Pontificale 
Roraanum,  and  the  Notes  to  the  Rheims  Testament. 
[Pollocky  C.  B. — It  is  the  duty  of  a  Judge  to  see  that 
counsel  does  not  state  facts  which  he  does  not  mean  to 
prove.  Under  the  17  &  18  Vict.  c.  125,  s.  18,  if  counsel 
announces  his  intention  not  to  adduce  evidence  he  can- 
not afterwards  do  so.  Alderson,  B. — I  so  ruled  on  the 
last  Spring  Home  Circuit]  These  documents  were  not 
intended  to  be  referred  to  as  evidence,  but  only  as  illus- 
trating the  doctrines  by  which  the  plainti£P  acknowledged 
himself  bound.  The  works  of  Hume,  Paley,  Bolingbroke, 
Bacon,  &c.,  are  frequently  cited  as  illustrating  certain 
theories.  On  the  trial  of  O'Connell  in  Ireland,  in  1843, 
his  counsel  read  to  the  jury  extracts  from  newspapers  pub- 
lished in  1831,  containing  accounts  of  political  meetings 
at  Birmingham,  &c.,  and  also  speeches  in  parliament 
[Pollock,  C.  B. — In  Rex  v.  Hone,  which  was  tried  before 
Lord  EUenbcrough,  the  defendant  cited  numerous  authors 
for  the  purpose  of  shewing  that  parodies,  instead  of  being 
a  contempt  of  the  thing  parodied,  were  a  tribute  to  its 
ttierit  He  shewed  that  Luther  had  parodied  the  Lord's 
Prayer,  and  Addison  the  Creed.  Standard  authors  may 
be  referred  to  for  such  a  purpose,  or  as  shewing  the  opi- 
nions of  eminent  men  on  particular  subjects,  but  not  to 
prove  facts.] — Then  with  respect  to  the  misdirection.  Firsts 
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the  learned  Judge  was  wrong  in  laying  down  that  the 
question  was  one  of  damages  only.  By  the  Reg.  Gen. 
H.  T,  16  Vict  pL  16,  <'in  an  action  for  slander  of  the  «. 

pbundff  in  his  office,  profession,  or  trade,  the  plea  of  not 
guilty  will  operate  in  denial  of  speaking  the  words,  of 
speaking  them  maliciously,  and  in  the  defamatory  sense 
imputed  and  with  reference  to  the  plaintiff's  office,  pro- 
fession or  trade,"  &&,  and  consequently  it  should  have 
been  lefl  to  the  jury  to  say  whether  the  publication  was 
bona  fide  or  malicious.  [Aldersoni  B. — The  law  implies 
malice  except  where  the  occasion  justifies  the  pubUcation. 
BramweU^  B. — If  a  person  writes  defamatory  matter  of 
another,  however  honestly  he  may  believe  it  to  be  true,  if 
it  be  in  fiict  untrue,  the  law  implies  malice.]  In  Manning 
V.  Clement  (a),  which  was  an  action  for  libelling  the  plaintiff 
in  his  trade  of  a  manufiicturer  of  bitters,  it  was  held  that, 
under  the  general  issue,  the  defendant  might  give  in 
evidence  that  the  plaintiff's  trade  was  illegal,  and  that  his 
bitters  had  been  condemned  in  the  Exchequer.  [Alderson^  B. 
— Here  there  was  no  evidence  of  a  justifiable  occasion.] 
Secondly,  the  learned  Judge  should  have  directed  the  jury 
Dot  to  give  damages  for  the  publication  subsequent  to  the 
libel,  which  could  only  be  evidence  to  prove  the  animus 
of  the  defendant  \PoUocky  C.  B. — ^Matters  occurring  after 
action  may  be  given  in  evidence  to  enhance  the  damages 
as  shewing  the  malice  of  the  original  publication,  just  as  a 
repetition  of  the  same  or  a  similar  libel  may  be.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  ought 
to  be  no  rule.  The  first  ground  is  the  improper  rejection 
of  evidence.  Mr.  Kenealy  says,  that  he  asked  the  plaintiff 
whether  his  name  was  written  in  a  certain  book ;  and  I 
presume  that  he  described  the  book,  so  that  the  question 

(a)  7  Bing.  362. 
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was  in  substance  this,  "  la  not  your  name  written  in  the 
book  of  the  association  for  converting  the  people  of  England 
V.  to  the  Roman  Cathotic  religion  ?"  The  learned  Judge  ruled 

that  the  question  could  not  be  put,  and  that  the  book  itself 
ought  to  be  produced.  We  are  all  of  opinion  that  the  Judge 
was  right  in  point  of  law.  The  case  of  SlaUerie  y.  Poolejf 
does  not  support  Mr.  Keneabfz  aigument.  I  will  not  go 
through  it,  because  I  have  already  pointed  out  the  distinc- 
tion between  that  case  and  the  present  The  entry  of  the 
plaintiff's  name  in  a  book  had  no  reference  to  any  former 
statement  made  by  him,  so  that  the  case  is  not  within  the 
17  &  18  Vict  c.  125,  8.  24.  The  object  of  the  question 
probably  was  to  shew,  by  the  plaintiff's  name  being  in  the 
book,  that  he  was  a  member  of  an  association,  the  character 
and  objects  of  which  would  justly  subject  him  to  the 
charges  and  imputations  contained  in  the  libeL  But  what- 
ever was  the  object,  that  question  could  not  be  put,  no 
notice  having  been  given  to\>ioduce  the  book. 

Then  the  plaintiff  having  admitted  that  he  was  bound 
by  the  canons  and  decrees  of  the  Church  of  Rome,  and 
thought  the  Pope  in  council  in&llible,  was  asked  whether 
he  considered  himself  bound  by  the  notes  and  comments 
in  the  Rheims  Testament,  which  we  are  informed  was 
originally  published  in  the  year  1582,  and  has  been  re- 
published in  modem  times.  The  learned  Judge  thought 
that  this  was  inquiring  into  the  plaintiff's  religious  opinions, 
and  would  not  allow  the  question  to  be  put  I  agree  that  a 
defendant  has  no  right,  for  the  purpose  of  justifying  a  libel 
of  this  kind,  to  inquire  into  the  plaintiflTs  religious  belief.  It 
is  said  that  the  answer  would  go  to  the  witness's  credit;  but 
that  is  not  so.  In  this  country  the  Roman  Catholic  religion 
is  not  only  tolerated,  but,  with  one  or  two  ezceptionsj  stands 
on  the  same  footing  as  the  Protestant ;  and  I  cannot  accede 
to  the  claim  to  ask  this  sort  of  question,  in  order  to  shew 
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that  a  peiBon  is  a  Roman  Catholic,  and  therefore  a  traitor        i856. 
and  a  rebcL    I  as  little  desire  to  see  the  opinions  of  that       "^^^^ 
daas  extended  as  any  one  in  this  land,  bat  while  they  are      _  •• 
tolerated^  and  entertained  by  those  of  rank,  station,  and 
property  in  the  conntry,  it  is  scarcely  to  be  borne  that, 
becanse  a  person  is  a  Roman  Catholic,  he  is  to  be  asked 
whether  he  is  bound  by  the  notes  and  comments  in  a  certain 
Testament,  and  then  the  joiy  are  to  be  told  that  these 
notes  and  comments  lay  down  that  no  faith  is  to  be  kept 
with  hereties,  and  jostify  the  burning  them. 

The  next  question  was  this: — a  passage  having  been 
pven  in  evidence  by  the  plaintiff,  from  a  subsequent  number 
of  ^  The  Liverpool  Herald,"  for  the  purpose  of  shewing 
that,  after  the  publication  of  the  libel  complained  o^  the 
defendant  called  the  plaintiff  a  traitor,  Mr.  Keneahf  pro- 
posed to  read  as  part  of  the  same  evidence,  a  paragraph  in 
that  paper,  but  copied  from  another  paper,  containing  some 
statements  relating  to  the  dispute  between  the  two  churches. 
Upon  looking  at  the  article,  it  is  sufficient  to  say  that  it  has 
not  the  remotest  tendency  to  explain,  exculpate,  modify  or 
oontroul  the  other  paragraph,  and  therefore,  even  if  the 
mle  were  that  counsel  might  call  on  the  Judge  to  permit 
the  reading  of  another  paragraph  in  the  same  paper,  still 
if,  when  examined,  it  is  found  to  have  nothing  to  do  with 
the  matter,  I  think  that  the  allowing  it  to  be  read  would  be 
groand  for  a  new  trial.  The  authorides  cited  do  not  prove 
that  when  the  plaintiff  brings  forward  a  specific  paragraph, 
in  which  the  defendant  calls  him  a  traitor  subsequently  to 
the  publication  of  the  libel,  the  object  being  to  shew  that 
the  defendant  published  that  libel  maliciously  and  delibe- 
rately, the  defendant  has  a  right  to  read  another  article  in 
the  same  paper,  copied  from  another  paper,  and  having  no 
relation  to  the  first. 

The  next  objection  was,  that  the  learned  Judge  refused 
to  allow  the  defendant's  counsel,  in   his  address  to  the 
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1856.  j^ry'  ^  ^U  ^^°>  ^^^^  ^^®  Austrian  Concordat  was,  what 
^ZT''^"^  were  the  canons  of  the  Councils  of  Lateran,  Aries,  Sens 
r.  _^  and  Trent;  and  again,  that  the  learned  Judge  prevented 
him,  when  he  proposed  to  read  a  pamphlet  published  by  a 
Roman  Catholic  priest  in  1822.  No  doubt  under  certain 
circumstances,  counsel  and  defendants  (as  in  Honeys  case) 
have  been  permitted  to  refer  very  largely  to  printed  works. 
If  a  question  arose  as  to  composition,  for  the  purpose  of 
shewing  that  a  particular  expression  was  not  in  reproach, 
but  laudatory;  or  that  certain  words  were  not  used  in  an  iron- 
ical sense,  works  in  prose  and  verse  may  be  referred  to.  On 
the  trial  of  Mr.  O'Connell  very  laige  quotations  were  made 
from  books  and  speeches;  so  also,  in  an  information  against 
John  and  Leigh  Hunt,  for  a  seditious  libel  (a),  Lord 
Brougham  quoted  several  books  not  in  evidence,  but  when, 
on  a  subsequent  occasion,  he  proposed  to  read  books  for  the 
purpose  of  proving  facts.  Lord  EUenborough  interrupted 
him,  saying  that  he  might  refer  to  particular  writers  upon 
general  subjects,  but  that  he  could  not  bring  forward  their 
statements  to  prove  facts.  It  could  never  be  supposed  that 
books  might  be  referred  to  for  the  purpose  of  proving  the 
best  mode  of  conducting  agriculture.  If  a  landlord  com- 
plained of  a  farmer  for  not  properly  cultivating  his  land,  he 
could  not  refer  to  books  in  order  to  shew  in  what  way  the 
land  ought  to  be  cultivated,  for  that  must  be  proved  before 
the  jury,  who  are  sworn  to  try  secundum  allegata  et  probata. 
So,  in  an  action  on  a  warranty  of  a  horse,  it  would  not  be 
allowable  to  refer  to  works  of  a  veterinary  surgeon  in  order 
to  shew  what  is  unsoundness.  In  this  case  the  defendants 
counsel  proposed  to  read  certain  specific  canons,  not  as 
matters  of  speculative  opinion,  but  as  canons  of  the  Church 
of  Rome,  promulgated  by  authority  and  sanctioned  by  the 
Pope  in  council.  These  are  matters  of  fact,  and  if  of  any 
authority,  ought  to  have  been  proved.  The  learned  counsel 

(a)  31  How.  St.  Tr.  367. 
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was  opening  a  case  for  the  defendant  which  consisted  merely        1856. 
of  observations  on  facts  already  proved;  for  he  had  an-      ^t^^^^^ 
nounced  his  intention  not  to  call  witnesses,  and  therefore  »• 

GUBELET. 

could  not  afterwards  be  allowed  to  do  so.  Then  he  proposed 
to  read  from  various  histories  the  excommunication  by  the 
Popes  of  heretical  Sovereigns,  and  also  to  read  the  bull 
"In  Ccena  Domini."  The  learned  Judge  very  properly 
ruled  that  he  might  refer  generally  to  the  fact  that  Popes 
have  excommunicated  Sovereigns,  but  that  he  had  no  right 
to  read  the  terms  of  a  specific  bull,  as  that  was  a  matter  to 
be  proved.  It  is  the  same  with  respect  to  the  *^  Pontificale 
Bomannra/'  and  the  notes  to  the  Rheims  Testament.  In 
short,  the  defendant's  counsel  wanted  to  prove  certain  facts: 
he  opened  them  as  facts,  and  supposed  that,  because  he 
could  find  them  in  certain  documents  and  books,  he  was 
relieved  fi:t>m  the  necessity  of  calling  witnesses  to  prove 
them,  thereby  avoiding  a  reply.  In  that  notion  he  was 
clearly  wrong. 

Then,  with  respect  to  the  alleged  misdirection,  first,  it 
is  said  that  the  learned  Judge  was  wrong  in  laying  down 
that  the  question  was  one  of  damages  only;  but  though  he 
stated  his  own  view  of  the  matter,  he  left  it  to  the  jury  to 
say  whether  the  publication  was  a  libeL  Then  it  is  objected 
that  the  learned  Juc^  did  not  tell  the  jury  that  they  ought 
not  to  give  damages  for  the  publication  subsequent  to  the 
libeL  In  one  sense  that  may  be  so;  but  then  the  subse-^ 
qnent  publication  was  evidence  of  malice,  and  would,  there- 
fore,  aggravate  the  damages  (a).  For  these  reasons  I  think 
that  there  is  no  ground  for  a  rule. 

Alderson,  B.,  and  Bramwell,  B.,  concurred. 

Rule  refused. 

(a)  See  Pearwu  v.  Lemaitrey  5  Man.  &  G.  700 ;  WiU&n  v.  Robinson, 

4  Q.  B.  es. 
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23.  CBOOBfES  V.  GoRE  and  Others. 

Same  r.  Easton  and  Another. 

The  niocenfol    J.  HESE  were    actions    against    the   Commissioners    of 

Mity  on  a  re-  ° 

ference  is  not     Woods  and  Forests  and  their  enirineers.  for  damage  done 

entitled  to  the  ,      ^        ,    .  ^  .  . 

cotuofeihoTt-  to  the  foundation  of  the  plaintiff's  house  by  the  sinking  of 

notes  of  the  artesian  wells  to  supply  the  fountains  in  Tra£EiIgar  Square, 

tiboi^h  the  '  T^^  causes  were  referred  to  arbitration  by  order  of  Nisi 

M^d  oraMeC  PnuSy  the  costs  of  the  causes  to  abide  the  event,  and  the 

^^  ^^JS^I  costs  of  the  reference  and  award  to  be  in  the  discretion  of 

ney  ■  clerk,  to 

*^*id  hT         ^®  arbitrator.    Several  meetings  took  place,  and  numerous 
allowed^  scientific  witnesses  were  examined  on  both  sides.     One 

counsel  attended  for  each  party.  The  plaintiff  employed 
a  short*^hand  writer  to  take  down  the  evidence,  and  after 
each  meeting  the  short-hand  writer  made  a  transcript  of  his 
notes,  and  the  plaintiff*s  counsel  was  furnished  with  a  brief 
copy  of  it  for  his  guidance  at  the  subsequent  meetings. 
The  arbitrator  awarded  in  fistvour  of  the  plaintiff,  and  di- 
rected that  one  moiety  of  the  plaintiff's  costs  and  the  refer- 
ence and  award  should  be  paid  by  the  defendants  in  each 
action.  In  the  plaintiff's  bill  of  costs  there  were  chaigea 
for  the  attendance  of  the  short-hand  writer,  the  transcript 
of  his  notes,  attendance  on  him  to  receive  same,  and  brief 
copies  for  counsel  On  taxation,  the  Master  disallowed  all 
these  charges,  but  he  intimated  that  the  case  was  of  so 
much  importance  that  he  should  have  allowed  for  the  two 
counsel. 

Quoin  now  moved  for  a  rule  calling  on  the  defendants  to 
shew  cause  why  the  Master  should  not  review  his  taxation. 
— ^These  costs  were  reasonably  necessary.  The  proceedings 
on  the  reference  were  materially  shortened  by  the  notes  of 
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the  short-hand  writer.  The  evidence  was  of  that  scientific 
and  complicated  nature  that  without  such  assistance  one 
counsel  could  not  have  conducted  the  arbitration.  At  all 
events  the  plaintiff  is  entitled  to  the  amount  which  would 
have  been  allowed  to  an  attorney's  clerk  if  he  had  attended 
to  take  notes.  [Aldersont  B. — ^The  plaintiff  should  have 
retained  a  junior  counsel  or  an  attorney's  clerk,  and  not  a 
person  who  is  uneducated  as  regards  law.  If  we  were  to 
send  the  case  back  to  the  Master,  we  should  be  recognising 
a  principle  which  is,  in  my  opinion,  objectionable,  because 
I  think  that  the  costs  of  a  short-hand  writer  ought  not  to 
be  allowed.  The  costs  of  the  attorney's  clerk  to  take  the 
notes  is  a  reasonable  charge,  but  copies  ought  not  to  be 
allowed.  Copies  of  the  notes  of  counsel  would  not  be 
allowed.] 

Pollock,  C.  B. — I  am  of  opinion  that  the  Master  is 
perfectly  connect  in  what  he  has  done. 

Aldsbson,  B.,  and  Bbamwell,  B.,  concurred. 

Rule  refused. 
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Allen  r.  Thobifsoit.  Ajmi  39. 

X  HIS  was  an  interpleader  issue  to  try  whether  certain  a  description 
goods  seized  by  the  sheriff  of  Surrey,  under  a  writ  of  ^vernment"  ^ 
fieri  &cias  issued  on  a  judgment  against  one  Dove,  were  at  ti^an"'ia^nc« 
the   time  of  the  delivery  of  the  writ  to  the  sheriff  the  •5^"fi*^7^^ 
proper^  of  the  claimant  (the  now  plaintiff)  as  against  the  ^\7^'  ^'.^^' 
execution  creditor  (the  now  defendant).  every  bill  of 

sale  and  a  de* 

At  the  trial,  before  Bramwell,  B.,  at  the  Middlesex  Sit-  scriptionofthe 
tings  in  last  Hilary  Term,  it  appeared  that  the  plaintiff  the  person  giv- 
the  goods  in  question,  under  a  bill  of  sale,  executed  ^^\^  kS^^ 
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Alimk 
Thomfmh. 
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by  Dove  on  the' 28th  November,  1854.  Dove  was  a  clerk  in 
the  Audit  OflBce  at  Somerset  House.  In  the  bill  of  sale, 
which  was  filed  pursuant  to  the  17  &  18  Vict  c  36,  the 
assignor  was  described  as  <'  James  Doughis  Dove,  of  Na  22, 
Union  Grove,  in  the  parish  of  Clapham,  in  the  coun^  of 
Surrey,  GenUeman.^ 

It  was  objected  on  the  part  of  the  defendant,  that  this 
was  not  a  pn^r  descripticm  of  the  occupation  of  the  person 
giving  the  bill  of  sale,  as  required  by  the  statute.  A  verdict 
was  found  for  the  plaintiff,  leave  being  reserved  to  the  de- 
fendant to  move  to  enter  a  verdict  for  him. 


Edmnn  Jame$^  in  the  same  term  (Januaiy  31)^  obtained 
a  rule  nisi  accordingly,  against  which 


Keatmg  and  K  M.  Kerr  now  shewed  cause : — The  first 
section  (a)  of  the  17  &  18  Vict  a  36,  enacts  that  eveiy 

(a)  "*  Every  bX  of  sale  of  per- 
soiud  chatteb  made,  after  the 
passing  of  this  Act»  either  abeo- 
InteljT  or  oooditionalljr,  or  subject 
or  not  subject  to  anj  trusts,  and 
wherebj  the  grantee  or  holder 
shall  have  power,  dthar  with  or 
withoat  notice,  and  either  imme- 
diate j  after  the  making  of  snch 
bill  of  sale  or  ai  an j  ftitnze  time, 
to  sdze  or  take  possession  of  an  j 
propertjr  and  elects  comprised  in 
or  made  subject  to  such  bill  of 
sale,  and  erery  srhednle  or  inTen- 
torj  whidi  shall  be  thereto  an- 
nexed or  therein  lefaied  to,  or  a 
tme  copj  thereol^  and  of  erery 
attestation  of  the  ezecntioo  there- 
of^ shall,  together  with  an  aflUaTtt 
of  the  time  of  sodi  bill  of  sale 
being  made  or  given,  and  a  de- 
scription of  the  residence  and  oo- 
cupataon  of  the  person  making  or 


giving  the  same,  or  in  case  the 
same  shall  be  made  or  given  bj 
anj  person  under  or  in  the  execu- 
tion of  an  jT  process,  then  a  de- 
scription of  the  rendence  and 
occupation  of  the  person  against 
whom  such  process  shall  have 
issued,  and  of  every  attesting  wit- 
ness to  such  bill  of  sale,  be  filed 
with  the  officer  acting  as  derk  of 
the  docquets  and  judgments  in  the 
Court  of  Queen*s  Bendi  within 
twentj-onedajs  after  the  *"*^"g 
or  giving  of  such  bill  of  sale  (in 
like  manner  as  a  warrant  of  ai- 
toraejT  in  anj  posonal  action  giren 
bj  a  trader  b  now  bj  law  required 
to  be  filed),  otherwise  such  bifl  of 
sale  shall,  as  ttainst  all  aasHnMea 
of  the  estate  and  effects  of  the 
person  whose  goods  or  anj  of 
them  ara  comprised  m  snch  bill 
of  sale  under  the  laws  relating  to 
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bill  of  sale  of  person's  chattels,  or  a  true  copy  thereof,  shall, 
together  with  an  affidavit  of  the  time  of  such  bill  of  sale 
beiDg  made  or  given,  and  **  a  description  of  the  residence 
sod  occupation  of  the  person  making  or  giving  the  same  ^ 
be  filed  within  twenty-one  day&  This  is  not  a  misdescrip- 
tioo  which  is  calculated  to  mislead.  The  object  of  the 
statute  was  to  prevent  secret  bills  of  sale,  and  the  obtain* 
iog  fidse  credit  by  the  apparent  possession  of  goods.  It 
requires  bills  of  sale  to  be  filed  in  like  manner  as  warrants 
of  attorney,  otherwise  they  are  void  to  all  intents  and 
purposes.  If  the  statute  be  construed  with  strictness  the 
slightest  misdescription  will  vitiate  a  bona  fide  bill  of  sale. 
[Aldersant  B. — 1b  it  not  clear,  that  if  a  grocer  were  described 
as  a  ^gentleman"  that  would  be  wrong?]  Kthe  descrip* 
tioQ  is  such  as  to  enable  any  one  to  ascertain  who  is  the 
assignor  of  the  goods,  that  is  a  sufficient  compliance  with 
the  statute.  [AUerson^  B. — Is  not  '*  clerk  in  the  Audit 
Office**  an  employment,  and  '* gentleman  "  a  station  rather 

than  an  occupation?     Pollock^  C.  B. — In   I  Blackstone's 
Commentaries,  p.  406,  it  is  said  **  As  for  gentlemen,  says  Sir 
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bnkraptcy  or  inBolvencj,  or  un- 
der an  J  asBignment  for  the  benefit 
of  the  craditors  of  such  person, 
tnd  ai  agaixut  all  sherifTs  officers 
ind  other  persons  seizing  any  pro- 
perty or  effects  comprised  in  such 
hill  of  sale  in  the  execution  of  any 
process  of  any  Court  of  law  or 
equity,  authorizing  the  seizure  of 
the  goods  of  the  peifeon  by  whom 
or  of  whose  goods  such  bill  of  sale 
dtall  hare  been  made,  and  against 
every  person  on  whose  behalf  such 
process  shaU  have  been  issued,  be 
nU  and  Toid  to  all  intents  and 
pnposes  whatsoever,  so  far  as  re- 
gards the  property  in  or  right  to 
the  possession  of  any  personal 

TOL.  I. — ^N.  8. 


chattels  comprised  in  such  bill  of 
sale,  which  at  or  afler  the  time  of 
such  bankruptcy,  or  of  filing  the 
insolvent's  petition  in  such  insol- 
vency, or  of  the  execution  by  the 
debtor  of  such  assignment  for  the 
benefit  of  his  creditors,  or  of  exe- 
cuting such  process  (as  the  case 
may  be),  and  after  the  expiration 
of  the  said  period  of  twenty-^one 
daySf  shall  be  in  the  possession  or 
apparent  possession  of  the  person 
making  such  bill  of  sale,  or  of  any 
person  against  whom  the  process 
shall  have  issued  under  or  in  the 
execution  of  which  such  bill  of 
sale  shall  have  been  made  or  given, 
as  the  case  may  be.** 
C  EXCH. 


1856. 

Allen 

e. 

Thompson. 
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1856.        Thomas  Smith  (a),  they  may  be  made  good  cheap  in  this 
'^^^J^       kingdom ;  for  whoever  studieth  the  laws  of  the  realm,  who 
V'  studieth  in   the   universities,   who   professeth   the  liberal 

sciences,  and,  (to  be  short,)  who  can  live  idly,  and  without 
manual  labour,  and  will  bear  the  port,  charge,  and  counte- 
nance of  a  gentleman,  he  shall  be  called  master,  and  shall 
be  taken  for  a  gentleman.*']  Tlie  residence  of  the  assignor 
is  correctly  described,  so  that  there  would  be  no  difficulty 
in  identifying  him.  [Pollock^  C.  B. — In  Webster^s  Dic- 
tionary *'  occupation  "  is  defined  as  "  the  principal  business 
of  one's  life,  vocation,  calling,  trade,  the  business  which  a 
man  follows  to  procure  a  living  or  obtain  wealth."  Martin, 
B. — If  a  clerk  in  a  government  office  wanted  to  borrow 
money  on  the  security  of  his  furniture,  and  the  person  to 
whom  he  applied  searched  the  register  to  see  whether  he 
had  executed  a  bill  of  sale,  such  a  description  as  this  would 
be  calculated  to  mislead  him.  Alderson,  B. — The  statute 
requires  a  description  of  the  occupation,  and  that  is  not 
given ;  the  party  might  as  well  have  been  described  as  an 
*'  esquire."]  The  3rd  section  requires  the  officer  to  keep  a 
book  in  which  he  shall  cause  to  be  fairly  entered  an  alpha- 
betical list  of  every  such  bill  of  sale,  containing  therein  the 
name,  addition,  and  description  of  the  person  making  or 
giving  the  same,  &c.,  according  to  the  form  contained  in 
the  schedule  to  this  act.  The  term  *' occupation  "  does  not 
occur  there. 

Edwin  James  and  Quain  appeared  in  support  of  the  rule, 
but  were  not  called  upon  to  argue. 

Pollock,  C.  B. — The  rule  must  be  absolute.    In  con- 
struing a  new  statute  we  are  bound  to  take  its  plain  lan- 
guage, and  construe  it  as  we  would  any  other  document, 
(a)  De  Republica  Anglorum,  Lib.  1,  c.  20. 
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The  act  in  question  intended  that  the  occupation  of  the        i856. 
individual  giving  the  bill  of  sale  should  be  stated,  as  one       ^T""^"^ 
of  the  means  of  identifying  him,  and  I  am  not  satisfied  «. 

,        ,  .      1  .  .     ,  .  Thompson. 

tnat,  because  m  this  particular  case,  the  occupation  was  not 
wanted  for  the  purpose  of  identification,  it  can  be  dispensed 
with.  The  act  says  that  certain  things  shall  be  stated,  if 
not  the  bill  of  sale  shall  be  void. 

.  Alderson,  B. — I  am  of  the  same  opinion.  "  Gentleman  " 
is  not  an  occupation.  A  person  who  is  clerk  to  the  Audit 
Office  occupies  himself  there  with  the  duties  of  clerk. 

Martik,  B.,  concurred. 

Rule  absolute. 


Williams  v.  The  African  Steam  Navigation  Company.      ^/"^  ^5. 
Jj  LACKS  URN  had  obtained  a  rule  to  shew  cause  why  A  special  re- 

^    plication  may 

the  plaintiff  should  not  be  at  liberty  to  plead  several  repli-  be  allowed 

together  with 
cations  to  the  fourth  plea.  a  general 

The  action  was  for  not  safely  delivering  certain  goods  piea,  though 

slupped  on  board  a  vessel  of  the  defendants.     Tlie  fourth  raise  a  distinct 

plea  stated,  that  at  the  time  of  the  shipment  and  delivery  ^],ere  the 

to  the  defendants  on  board  one  of  their  ships,  and  the  cation  enables 

receipt  and  acceptance  of  the  goods  in  the  declaration  Jj^bifde.*** 

mentioned,  the  plaintiff  was  a  British  subject,  and  the  murrerthcsub- 

'      >        '  J       '  stantial  ques- 

defendants  a  body  corporate,  having  their  principal  place  ^*°°  J°,^ 
of  business  in  the  United  Kingdom :  that  the  ship  on  board  caose. 
which  the  goods  were  delivered  belonged  to  the  defendants, 
and  was  a  British  ship,  and  duly  registered  as  such :  that  the 
goods  consisted  of  gold  dust;  and  that  the  portion  not  deli- 
vered, and  alleged  to  have  been  lost,  was  feloniously  stolen 

c  2 
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without  the  actual  fault  or  privity  of  the  defendantSi  and 
that  neither  the  owner  nor  the  shippers  declared  in  writing 

AnucA        ^^^  ^'^^  nature  and  value  of  the  said  goods. 
Steam  To  this  plea  the  plaintiff  proposed  to  reply  :-^FirBt : 

CoMPAKT.  joinder  of  issue.  Secondly :  after  setting  out  the  bill  of 
lading  in  words  and  figures,  that  it  was  made  and  delivered 
to  the  plaintiff  by  the  defendant's  master ;  that  the  box 
mentioned  in  the  bill  of  lading  contained  the  gold  dust,  and 
that  the  defendants  received  freight  for  the  value. 

By  the  statute  17  &  18  Vict,  c  104,  s.  503,  owners  are 
not  liable  for  gold  feloniously  stolen,  unless  the  value  is 
declared.  The  question  sought  to  be  raised  by  the  second 
replication  was,  whether  the  bill  of  lading,  which  merely 
set  out  the  number  of  ounces,  without  stating  the  value  in 
money,  was  a  sufficient  declaration  of  the  value. 

TomUnsan  shewed  cause. — The  second  replication  is 
unnecessaiy.  Though  several  replications  are  now  allowed, 
they  must  be  of  distinct  matters. 

Pollock,  C.  fi.— The  replication  tenders  an  issue  in 
law;  it  enables  the  parties  to  raise,  by  demurrer,  the  ques- 
tion of  the  sufficiency  of  the  declaration  of  the  value  of  the 
gold.  This  is  a  convenient  course,  and  may  save  the  expense 
of  a  trial. 

Aldebson,  B.,  and  Bramwell,  B./concunred. 

Rule  absolute,  the  defendants  to  be  at 
liberty  to  demur  and  rejoin. 
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Philupps  and  Others  v.  Briarp.  ^pri^  s^- 

X  HE  declaration  stated  that  a  certain  charter-party  was  A  declaration 

stated  that  by 

made  in  London  between  the  plaindffs  and  the  defendant  charter-party, 

mjtt  it  was  agreed 

as  IbllOWS : —  between  the 

London,  Feb.  24,  1854.      t^T.Mp 

It  is  this  day  mutually  agreed  between  Peter  Briard,  f**"f  "*iwk 
Esq.,  owner  of  the  good  ship  or  yessel  called  the  Maggie,  and  the  de- 

fendantSy  that 

A  1,  of  Jersey,  of  the  measurement  of  335  tonsf,  or  there-  the  ship  should 
aboatSy  now  in  the  London  Docks,  and  Phillipps,  Shaw,  car^.  and 
and  Lowther,  that  the  said  ship  being  tight,  staunch,  and  proceed  to 
stnMig,  &C.,  shall,  with  all  convenient  speed,  load  from  the  ^*^"f0i^0"^ 
fiictors  of  the  said  charterers  about  75  tons  of  dead  weight,  the  same  on 

^         being  paid 

and  a  fall  cargo  of  lawfid  merchandise,  not  exceeding  what  Alight:  *<the 

ship  to  be 

she  can  reasonably  stow  and  carry,  over  and  above  her  consigned  to 

11  1  .  .  1  ^       .  1  -       the  charterer's 

tackle,  apparel,  provisions,  and  furniture;  the  cargo  to  be  agents  in 
brought  to  and  taken  from  alongside  at  the  charterer's  risk  oommissioo  on 

this  charter.*' 
^  ATcrmenta :  That  according  to  the  custom  of  merchants  in  London,  whenever  a  ship  chartered 
in  London  for  China  is  agreed  to  be  consigned  to  the  charterer's  agents,  whether  consigned 
free  of  commission  on  that  charter  or  not,  it  is  the  right  and  duty  of  such  affents  as  the  consig- 
of  the  ship,  to  procure  a  charter  or  cargo  for  the  ship  for  anv  voyage  from  such  port;  and 


Aer  are  entitled  to  be  paid  the  usual  broker's  commission  on  the  amount  of  freight  payable 
onder  such  charter,  unless  excluded  bv  special  contract :  but  in  case  the  owners  of  the 
silrip  procure  a  diarter  or  cargo  for  the  snip  for  a  voyage  from  such  port  without  any  default 
of  tke  cottswnees,  the  consignees  are  entitled  to  Uie  broker's  commission  on  any  freight 
payable  va&r  such  charter-party,  unless  such  right  is  excluded  by  special  contract — 
Preach :  That  although  the  ship  was  loaded  and  arrived  in  China,  and  the  plaintiffs  agents, 
as  oonsignees,  performed  their  duty  free  of  commission  on  the  outward  vovage  and  cargo,  and 
were  readv  to  procure  a  charter  or  cargo  from  Hong  Kong ;  and  although  9ie  plaintiro  per- 
ionned  all  conditions  precedent,  the  defendants  would  not  permit  the  plaintiffs  agents  to 
procore  a  charter  or  cargo  for  any  voyage  from  Hong  Kong ;  and  the  detendant  without  any 
deftalt  of  the  plaintiffs  agents,  procured  a  cargo  to  the  United  Kingdom,  the  usual  broker's 
eoaunission  on  which  amounted  to  a  larse  sum,  yet  the  defendant  has  not  paid  or  allowed  the 
same  to  the  platntifi  or  their  agents,  whereby  the  plaintifis  were  obliged  to  pay  their  agents  a 
conqMosation  in  respect  thereof. 

On  demurrer :  HeU,  that  the  declaration  was  bad,  since  the  custom  did  not  explain  or  annex 
an  incident  to  the  contract,  but  added  a  new  term  to  it.  Also,  per  BmmwJl,  B.,  that  the 
branch  was  wrongly  assigned ;  for,  assuming  that  the  custom  could  be  annexed  to  the  contract  as 
a  nsnal^term,  the  breach  should  have  been  that  the  defendant  did  not  consign  the  ship  to  tho 
agents  on  the  usual  terms. 
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1S56.        <uid  expense ;  and  being  so  loaded,  shall  therewith  proceed 

^"^"^^^^      to  Hong  Kong  and  Canton,  or  so  near  thereto  as  she  may 

V-  safely  get,  and  deliver  the  same  on  being  paid  freight  at  the 

Bkiabd. 

rate  of  45^.  per  ton  of  20  cwt  for  dead  weight,  and  605. 

per  ton  of  40  cubic  feet  for  other  goods  in  fulL  The  ship 
to  be  consigned  to  charterers'  agents  in  China  free  of  com* 
mission  on  this  charter,  the  act  of  God,  the  Queen's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  whatever  nature  and  kind 
soever  during  the  said  voyage  always  excepted.  The 
freight  to  be  paid  as  follows : — Two-thirds  by  bill  at  three 
months,  or  in  cash  under  discount,  at  charterer's  option; 
any  amount  payable  in  China  by  bills  of  lading  to  be  taken 
as  part  payment,  and  the  balance  on  receipt  of  certificates 
of  the  right  delivery  of  the  cargo.  Fifty  running  days  are 
to  be  allowed  the  said  merchant  (if  the  ship  is  not  sooner 
despatched)  for  loading  the  said  ship  at  London  from  this 
date,  and  fifteen  days  on  demurrage,  over  and  above  the 
said  laying  days,  at  6L  per  day.  A  commission  of  5L  per 
cent  on  this  charter  to  be  paid  to  H.  and  C.  Toulmin,  and 
on  the  ship's  return  to  London  to  be  addressed  to  them. 
Penalty  for  non-performance  of  this  agreement  1,400/. 
The  stevedore  to  be  appointed  by  the  charterers,  and  paid 
by  the  owners. 

Phillipps,  Shaw,  and  Lowther. 
P.  Briard. 
Averments. — That,  according  to  the  well-established  and 
universal  custom  of  merchants  in  London  at  the  time  afore- 
said, whenever  a  ship  chartered  in  London  for  a  voyage 
from  London  to  a  port  in  China  or  in  the  East  Lidies, 
is  by  the  charter-party  agreed  to  be  consigned  to  the 
charterer's  agents  at  such  port  in  China  or  the  East  Indies, 
whether  consigned  free  of  commission  on  that  charter  or 
not,  it  is  the  right  and  duty  of  such  agents,  as  the  con- 
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signees  of  the  said  ship,  to  procure  a  charter  or  cargo  for  the 
said  ship  for  any  voyage  from  sach  port  in  China  or  the 
East  Indies,  and  such  agents  are  entitled  to  receive  and  be  paid 
the  usual  broker's  commission  on  the  amount  of  freight  pay- 
able under  such  charter  or  upon  such  cargo,  unless  excluded 
fiom  soch  right  by  special  contract ;  but  in  case  the  owners 
of  the  said  ship  procure  a  charter  for  the  said  ship  or  a 
cargo  for  the  said  ship,  for  a  voyage  from  such  port  in  China 
or  the  East  Indies,  otherwise  than  through  the  agency  of 
such  agents  as  the  consignees  of  the  said  ship,  without  any 
default  on  the  part  of  such  consignees,  such  consignees  are 
entitled  to  receive  and  be  paid  the  usual  broker's  commis- 
sion upon  any  freight  payable  under  such  charter*party  or 
upon  such  cargo,  unless  such  right  to  such  commission  be 
excluded  by  special  contract ;  of  all  which  premises  the  de- 
fendant, at  the  time  of  the  making  of  the  said  charter-party, 
had  notice,  and  that  the  said  charter-party  was  made,  and  the 
said  ship  chartered  in  London  according  to  the  said  custom. 
— Breach :  that  although  the  ship  was  loaded  and  arrived 
io  China,  and  the  plaintiffs  agents,  as  consignees,  per- 
formed their  duty  free  of  commission  on  the  outward  voy- 
age and  cargo,  and  were  ready  and  willing  to  procure  a 
charter  or  cargo  from  Hong  Kong  or  Canton  as  aforesaid, 
whereof  the  defendant  had  notice ;  and  although  the  plain- 
tiffs performed  all  conditions  precedent,  &c.,  yet  the  de- 
fendant did  not,  nor  would,  permit  the  plaintifl^  agents  to 
procure  a  charter  or  cargo  for  any  voyage  from  Hong  Kong 
or  Canton ;  and  the  defendant,  without  any  default  of  the 
plaintifis  agents,  procured  a  cargo  to  the  United  Kingdom, 
otherwise  than  through  the  agency  of  the  said  consignees 
or  agents,  and  the  ship  sailed  to  the  United  Kingdom; 
the  usual  broker's  commission  on  the  amount  of  which 
freight  amounted  to  a  large  sum,  to  wit,  &c. ;  yet  the  de- 
fendant has  not  paid  or  allowed  the  same  or  any  com- 


24 


Briakd. 


EXCHEQUER  REPORTS. 

1856.        mission  on  the  said  caigo  to  the  plaintifis  or  their  agents, 
PmLum     ^^^'^^y  *«  plaintifis  were  obliged  to  allow  and  pay  to 
their  agents  a  compensation  in  respect  thereof. 
Demurrer  and  joinder  therein. 

Fhipson,  in  support  of  the  demurrer. — ^The  alleged  custom 
is  not  admissible  to  Taiy  the  written  contract  By  the  terms 
of  the  charter-party  '*  the  ship  is  to  be  consigned  to  the  char- 
terer's agents  in  China,  free  of  commission  on  this  charter." 
That  relates  to  the  outward  voyage  only.  But  it  is  sought 
by  the  custom  to  introduce  a  new  stipulation  into  the 
charter-party,  viz.,  that  the  consignee's  agents  are  entitled  to 
procure  a  homeward  cargo,  and  receive  commission  on  that 
caigo.  If  it  be  said  that  the  custom  explains  the  meaning 
of  the  word  ''consigpied,''  as  including  both  the  outward 
and  homeward  cargo,  then  all  the  stipulations  in  the  char- 
ter-party must  be  applied  to  such  a  contract,  and  conse- 
quently the  homeward  as  well  as  the  outward  voyage  is 
'*  free  of  commission."  The  authorities  relating  to  the  sub- 
ject of  annexing  incidents  to  written  contracts  by  evidence 
of  established  usage,  are  collected  in  Taybr  an  Evidenee, 
p.  914,  2nded. 

7^  Qmrt  then  called  on 


contriL — ^The  contract  was  made  with  refer- 
ence to  the  custom.  In  RoberUan  v.  fFait{a)  the  charter- 
party  contained  a  clause  that  the  vessel  should  be  consigned 
to  the  plaintiflTs  agents  ^on  the  usual  and  customary  terms,* 
and  it  appeared  in  evidence  that  one  of  those  terms  was, 
that  the  agents  mi^t  procure  the  homeward  freight  fitr  a 
certain  commission.  S^ers  v.  Jamu(b)  decided,  that  in  an 
acticm  for  the  price  of  tobacco^  evidence  is  admissible  to 

(a)  8  Excli.  299.  (h)  2  Exch.  111. 
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shew  that  by  the  established  usage  of  the  tobacco  trade,  all        1856. 
sales  are  by  sample,  although  not  so  expressed  in  the  bought     Ymulm 
and  sold  notes.    The  words  ''  to  be  consiimed  to  the  char-      _  ^^ 

^  Beiaed. 

terer's  agents,"  must  be  construed  by  mercantile  usage ;  and 
if  they  had  stood  alone  without  the  words  ''free  of  com- 
misBion,''  some  profit  to  the  agent  would  be  implied,  and 
then  evidence  might  be  ffYcn  of  the  custom.   lAldertan,  B. 
—The  coatom  does  not  explain  any  part  of  the  contract 
with  respect  to  carrying  the  goods  from  London  to  China, 
bat  makes  a  new  contract]    It  is  an  incident  of  the  con- 
tract that  the  charterer's  agent  should  derive  some  profit 
from  the  oonmgnment,  but  the  mode  of  payment  depends 
CD  mercantile  usage.    In  this  case  the  agent  is  to  procure  a 
homeward  cargo,  and  receive  commission  on  that  caigo; 
the  owners  are,  however,  at  liberty  to  procure  a  cargo 
through  some  other  agency,  provided  they  pay  the  char- 
terer's agent  the  usual  broker's  commission.     [Alderson,  B. 
— &fers  ▼•  Jonas  (a)  was  a  contract  for  the  sale  of  tobacco, 
in  which  case  it  must  be  ascertained  what  is  sold  and  what 
is  bought,  and  incidental  to  that  is  introduced  a  custom  to 
sell  by  sample :  that  tells  what  is  sold  and  what  is  bought 
Evidence  of  custom  is  admissible  to  annex  incidents  to 
written  contracts,  that  is,  something  which  is  tacitly  in  the 
contract  itself;  but  that  principle  cannot  apply  to  a  case 
like  this,  where  the  voyage  has  been  performed  and  the 
contract  is  at  an  end.]    The  defendant  not  only  stipulated 
to  carry  the  caigp  but  to  do  a  further  act,  viz.,  to  allow  the 
plaintiffs  agents  to  earn  commission  on  the  homeward 
cargo.     The  word  ''consign"  is  a  mercantile  term,  and 
must  be  explained  by  mercantile  usage.    In  Browne  v. 
Byme(b)9  the  bill  of  lading  expressed  that  the  goods 
should  be  delivered  at  Liverpool  to  the  order  of  the  con- 
signee or  his  assigns,  "  he  or  they  paying  freight  for  the 
(a)  2  Exch.  111.  (h)  3  E.  &  B.  703. 
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said  goods  five-eighths  of  a  penny  sterling  per  pound,  with 

primage  and  average  accttstomed,"  and  evidence  was  ad- 

V.  mitted  of  a  mercantile  custom  at  Liverpool  to  deduct  three 

Beiabd.  ,  *^ 

months'  interest  or  discount  from  the  freight.  Again,  m 
Cutbbert  v.  Cumming  {a\  where  the  contract  was  to  load  at 
Trinidad  a  full  and  complete  cargo  of  sugar  and  molasses, 
evidence  was  admitted  of  a  custom  at  Trinidad  to  load  sugar 
in  hogsheads  and  molasses  in  puncheons.  This  charter- 
party  provides  that  a  commission  of  6L  per  cent  shall  be 
paid  to  the  London  agents  **  on  this  charter,"  that  is,  on  the 
outward  voyage.  That  explains  the  meaning  of  the  terms 
''free  of  commission  on  this  charter.^  There  is  a  dis- 
tinction between  consigning  the  ship  and  consigning  the 
goods. 

Pollock,  0.  B. — Our  judgment  must  be  for  the  defend- 
ant The  substance  of  Mr.  Tomlinson's  argument  is,  that 
the  word  *' consigned "  may  be  construed  by  mercantile 
usage  to  mean  not  only  what  it  imports,  but  also  to  impose 
on  the  defendant  an  obligation  not  mentioned  in  the  con- 
tract I  do  not  know  where  we  should  stop  if  we  permitted 
evidence  to  extend  the  plain  language  of  a  charter-party. 
It  is  usual  for  a  brewer  to  sell  beer  to  publicans  to  whom 
he  has  granted  leases,  but  evidence  could  not  be  given  of  a 
usage,  that  because  the  publican  pays  the  brewer  rent  he 
must  buy  of  him  beer.  No  doubt,  in  modem  times,  the 
original  strictness  has  been  departed  from,  and  evidence  of 
usage  has  been  admitted  to  explain  particular  expressions, 
but  not  to  vary  the  contract  Syers  v.  Janaa  shews  that 
so  long  as  the  custom  is  merely  incidental  to  the  perform- 
ance of  the  contract  it  may  be  given  in  evidence.  The  case 
of  Brown  v.  Byrne  went  a  long  way,  but  still  it  cannot  be 
denied  that  the  deduction  of  three  months*  discount  was 

(a)  lOExch.  809;  11  Exch.  405. 
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something  incidental  to  the  contract*  Here  it  is  sought 
not  to  explain  the  contract  by  the  custom,  or  to  add  to 
it  some  incidental  matter  not  inconsistent  with  what  is  o. 

BSIA&D. 

expressed,  but  to  impose  on  the  party  who  has  entered  into 
one  contract  another  and  a  different  obligation,  and  because 
he  has  agreed  to  consign  the  ship  to  the  charterer's  agents 
on  the  outward  voyage,  to  make  him  liable  to  pay  the 
agents'  commission  on  the  homeward  cargo.  If  that  could 
be  done  where  is  it  to  stop?  If,  because  the  vessel  is  con- 
dgned  to  the  charterer's  agents  **  free  of  .commission "  on 
the  outward  voyage,  they  are  entitled  to  commission  on  the 
homeward  caigo,  whether  they  have  procured  it  or  not,  why 
should  they  not  also  be  entitled  to  commission  on  the  next 
voyage  ?  I  should  have  thought  the  custom  unreasonable ; 
but,  at  all  events,  there  is  no  authority  for  saying  that  a 
written  instrument  can  be  varied  by  parol  evidence  of  such 
a  custom.  This  is  not  explaining  a  contract  by  evidence  of 
something  incidental  to  it,  but  introducing  another  and  a 
different  contract 

Bbamwbll,  B. — I  am  of  opinion  that  the  declaration  is 
bad.  Mr.  Tomlinson's  argument  is,  that  he  is  only  ex- 
panding or  explaining  what  is  contained  in  the  word  '^  con- 
sign." He  says  its  meaning  is  this,  "  that  the  defendant 
will  consign  the  ship  to  the  plaintiffs  agent  an  the  usual 
terms.  If  the  defendant  does  that,  he  complies  with  his 
contract ;  if  he  does  not,  he  commits  a  breach  of  contract, 
and  the  plaintifis  have  a  right  of  action  against  hiuL  The 
substance  of  the  contract,  therefore,  is  this:  the  owner 
agrees  to  consign  the  ship  to  the  charterer's  agents  on  the 
usual  terms,  which  are,  that  the  agents  have  a  right  to  pro- 
cure the  homeward  cargo,  and  they  are  entitled  to  be  paid 
a  commission,  if  the  owner,  without  any  de&ult  on  their 
part,  procures  such  cargo.      The  declaration  alleges  no 
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1856.        breach  of  that  obligation.     The  allegation  is,  that  although 
_ — * — '      the  plaintifis  agents,  as  consignees,  performed  their  duty 

X  HII1X1IPP8  . 

»•  free  of  commission  on  the  outward  voyage  and  cargo,  and 

Bkiabd.  -^ 

were  ready  and  willing  to  procure  a  charter  or  cargo  irom 

Hong  Kong,  yet  the  defendant  would  not  permit  them  to 
procure  such  charter  or  cargo,  and  without  any  default  on 
their  part,  procured  a  cargo  otherwise  than  through  their 
agency ;  that  the  commission  thereon  amounted  to  a  large 
sum,  which  the  defendant  has  not  paid  That  is  not  a 
breach  of  the  duty  to  consign  the  ship  on  the  usual  terms. 
Suppose  the  custom  had  been  stated  in  the  charter-party 
as  part  of  the  defendant's  duty,  what  would  have  been  the 
proper  breach  ? — That  the  defendant  did  not  consign  the 
ship  on  the  usual  terms,  but  that  would  not  be  proved  by 
shewing  that  although  the  defendant  did  consign  the  ship 
on  these  terms,  yet  he  did  not  pay  the  agent's  commission 
on  the  homeward  cai^o.  So  that  assuming  every  thing  in 
favour  of  Mr.  TomUnson^s  argument,  that  the  charter- 
party  is  to  be  read  as  if  it  contained  the  usual  terms,  and 
that  those  terms  are  expanded  on  the  &ce  of  the  declara- 
tion, the  proper  breach  would  be,  that  the  defendant  did 
not  consign  the  ship  on  those  terms,  not  that,  although  he 
did  consign  on  those  terms,  the  defendant  did  not  pay  the 
agent's  commission;  therefore  I  cannot  see  that  the  point 
is  raised  by  Mr.  TandinsarCs  argument  But  supposing,  as 
be  contends,  that  the  declaration  is  to  be  read  as  alleging 
not  only  a  contract  to  consign  the  ship  on  the  usual  terms, 
but  also  to  pay  the  charterer*s  agents  certain  commission, 
then  inasmuch  as  the  custom  to  consign  on  those  terms 
adds  an  additional  obligation  to  the  charter-party,  the  decla- 
ration is  also  bad  In  the  case  of  Robertson  v.  Wait  the 
charter-party  contdned  the  words,  ''the  vessel  to  be  con- 
signed on  the  usual  and  customary  terms ;"  therefore  the 
declaration  must  be  taken  to  have  stated  that  the  charterer*s 
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agents  were  entitled  to  certain  commission,  and  the  breach 
in  that  case  was  what  I  surmise  should  have  been  here,  viz. 
that  the  defendants  consigned  the  vessel  on  other  than  the 
osoal  and  customary  terms.  The  whole  scope  of  this  decla- 
ration shews  a  consignment  upon  the  usual  terms;  but  it 
is  insisted  that  those  terms  have  not  been  complied  with. 
I  find  nothing  in  the  charter-party  which  shews  that  tbe 
plaintiff  has  a  right  to  complain  of  that  It  seems  to  me 
that  the  argument  on  the  part  of  the  plaintiff  does  not  raise 
the  qaestion,  and  even  if  it  did,  I  agree  with  what  has  been 
said  as  to  the  custom  adding  a  new  term  to  the  contract ; 
and,  moreover,  I  doubt  whether  there  is  any  such  custom 
giving  the  plaintiff  a  right  to  sue  for  his  agent's  com- 
misrion.  For  these  reasons  I  think  that  the  declaration  is 
bad,  and  that  the  defendant  is  entitled  to  judgment  (a). 

Judgment  for  the  defendant. 

(a)  Aldenon^  B.  bad  left  the  Court. 


Elizabeth   Goats,   Executrix  of  John  Goate^   v.         Amili^. 

T.   R.  GOATE. 


T 


HIS  was  an  action  to  recover  money  due  to  the  testator  An  admission 
for  goods  sold  by  him  to  the  defendant  toa £L"iJbS 

Plea.— The  Statute  of  Limitations.  S^  sign*^  a 

On  the  trial  before  PoJhck,  C.  B.,  at  the  sittings  in  P*P«/  F«T>ort- 

^  '  o  ing  to  be  a 

London  after  Michaelmas  Term,    it  appeared  that  the  ^vebarge  of 

'  *^^  the  debt,  is 

plaintiff^s  testator  left  two  wills,  one  dated  in  1842  and  not  a  safficient 

-.  Ill       acknowledg- 

another  m  1853.      The  latter  will  was  proved  by  the  mentofthe 
executor  named  in  it,  but  was  afterwards  disputed,  and  the  operation 
ultimately  set  aside.     The  defendant,  who  was  indebted  to  ^f  Hnkations, 

though  the  dis- 
ebarge  wai  iaofwratiYe  is  itself,  and  was  given  upon  a  condition  which  the  defendant  failed  to 
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1866.  the  testator  for  goods  sold  more  than  six  years  ago  before 
GoATB  action  brought,  being  desirous  of  raising  money  on  a 
Gk>iTs.  '®g*^y  of  50/.  given  to  him  by  that  will,  applied  to 
the  plaintiff,  to  whom  the  debts  due  to  the  testator  were 
bequeathed  by  that  will,  to  give  him  a  discharge  of  his 
debt  This  she  consented  to  do,  on  his  allowing  a  claim 
which  he  stated  that  he  had  against  the  testator,  and  on 
the  understanding  that  he  would  not  dispute  the  will. 

The  following  memoranda  were  signed  by  the  plaintiff 
and  the  defendant: — 

Stoke  Ferry. 
Balance  of  debt  left  unpaid  and  due  to  the  late     £    d.   s. 
Mr.  John  Goate  from  Turner  R.  Goate      •       56     I     8 
C*  per  bill  receipted  in  full  of  all  demands     .       14    9    0 

Total £41  12    8 

The  above  sum  of  £41  12«.  8£L,  to  which  I  am  entitled, 
I  hereby  discharge  and  present  as  a  voluntary  gift  to  the 
said  Turner  Rowland  Goate.  As  witness  my  hand,  this 
3rd  day  of  December,  1853* 

Elizabeth  Goate. 

Stoke  Ferry. 
The  executors  of  the  late  Mr.  John  Goate. 

Dr.  to  Turner  R.  Goate. 
1847-   Bill  for  work         •  .  •        £1  16    0 

Mr.  Hebgin's  bill  .  .  .        £l  13     6 

1849.  Mr.  Stewart's  bill,  &c.        .  .  &c 

Total     .  .  .  .  £14    9    0 

December  3,  1853.  Settled  the  above,  in  full  of  all  de- 
mands upon  the  late  Mr.  John  Goate.  Balance  due  to  the 
late  Mr.  John  Goate  £56  U.  8d.  Credit  per  account 
£14  98.    Balance  £41  12s.  8d. 

Turner  Rowling  Goate. 

The  defendant,  as  soon  as  he  had  raised  the  money  on 
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bis  legacy,  took  proceedings  to  set  aside  the  will  of  1853, 
and  succeeded  in  doing  so.  The  plaintiff  then  proved  the 
will  of  1842.  It  was  contended,  on  the  part  of  the  defend- 
ant, that  there  was  no  sufficient  acknowledgment  to  take 
the  case  out  of  the  Statute  of  Limitations.  The  learned 
Judge  was  inclined  to  think  the  acknowledgment  sufficient, 
and  a  verdict  was  found  for  the  plaintiff,  leave  being 
reserved  to  the  defendant  to  move  to  enter  the  verdict 
for  him. 

LumH  having  obtained  a  rule  in  pursuance  of  such  leave, 

Fhipsan  now  shewed  cause.  The  defendant  states  an 
account.  He  says,  ''I  owe  56/.,  the  estate  owes  me 
£14  9^."  The  admission  of  the  balance  due  is  sufficient 
to  take  the  case  out  of  the  statute.  The  Court  can  see 
that  the  discharge  is  inoperative.  Partington  v. Butchered), 
[Bramwellf  B. — Since  the  case  of  Taimer  v.  Smart  (b)  that 
case  cannot  be  considered  law.] 

Pollock,  C.  B. — The  rule  must  be  absolute.  The  two 
documents  taken  together  shew  that  though  there  was  an 
admission  of  the  debt,  it  was  with  the  intention,  on  both 
sides,  that  the  debt  never  should  be  paid. 

Aldebsok,  B. — I  am  of  the  same  opinion.  One  party 
^ys,  **  I  never  will  claim,"  the  other  never  intended  to  pay. 

Bramwpll,  B.  concurred. 

Rule  absolute. 

(a)  6  Eip.  66.  (b)  6  B.  &  C.  603, 
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^^  ^^'  HuTTON  V.  Whitehouse. 

A  Britbh  tab*  J[  HIS  was  an  action  on  a  promissory  note  made  by  the 
out  of  the        defendant  in  Guernsey.     A  writ  of  summons,  issued  in 

juriadictioD,  , 

havinff  been      pursuance  of  the  18th  section  of  the  Common  Law  Pro- 

seirea  with  ft  _ 

writ  of  Bum-      cedure  Act,  1852,  (bearing  the  indorsement  for  service  on  a 

nonSy  under        -w^..  •  ••••  •      ^■s 

the  iBth  section  British  subject  out  of  the  jurisdiction  of  the  superior  Courts, 
Law  Procedure  ^ut  not  any  Special  indorsement  of  the  nature  or  particulars 
TO?harinff  of  the  plaintiff's  claim,)  was  served  on  the  defendant  in 
SS^'^J^^oider  Guernsey  on  the  8th  of  November,  1865.  The  defendant 
was  made^  not  having  appeared,  Martin,  B.,  at  Chambers,  made  an 
should  be  at  order  that  the  plaintiff  should  be  at  liberty  to  proceed. 
to  proceed.  Judgment  was  signed  on  the  28th  of  that  month.  The 
sigrod  on  the  defendant  had  no  notice  of  the  proceedings  from  the  time 
ber.  ^The^de-  ^^  ^^^  service  of  the  writ  until  execution  was  levied  on  him 
i1?rt^wch^*  by  process  out  of  the  Court  in  Guernsey.  A  summons 
applied  to  set     ^^g  (h^n  taken  out  to  set  aside  the  proceedings,  on  the 

aside  the  pro-  ^ 

eeedings  on       ground  that  the  cause  of  action  did  not  arise  within  the 

tne  STFounQ  ___  _         _ 

that  the  cause  jurisdiction  of  this  Court.  The  summons  was  heard 
not  arise  within  before  Crompton,  J.,  at  Chambers,  on  the  12th  of  March, 
of^iw  Court?'^  when  the  learned  Judge  refused  to  make  any  order,  upon 
f^t^T^  the  ground  that  the  defendant  should  have  applied  to  the 
was  not  Toid,     Court  at  an  earlier  period. 

and  the  defend*  '^ 

ant  not  baring 
come  within  a 

reasonable  Field  now  moved  for  a  rule  to  shew  cause  why  the  judg- 

tinie,  the  rule 

was  leiuscd.  ment,  and  all  subsequent  proceedings,  should  not  be  set 
aside  with  costs. — The  writ  issued  against  the  defendant, 
a  British  subject,  residing  out  of  the  jurisdiction  of  the 
superior  Courts ;  and  the  plaintiff  did  not  prove  a  cause 
of  action  which  arose  within  the  jurisdiction,  or  that  the 
action  was  in  respect  of  a  breach  of  contract  made  within 
the  jurisdiction.     The  writ  served  on  the  defendant  was 
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regular  (a) ;  and  he  applied  to  a  Judge  at  Chambers  as        1856. 
toon  as  he  was  aware  of  the  proceedings  in  the  Court  in     *  ^^1 
Guernsey.    The  judirment  is  not  merely  irreimlar.    The  »• 

learned  Jadge^  in  making  the  order  that  the  plaintiff  should 
be  at  liberty  to  proceed,  had  no  jurisdiction.  If  a  Judge 
makes  an  order  for  an  arrest  under  1  &  2  Vict,  c  110, 
which  he  is  not  authorized  to  make,  a  writ  issued  under 
it  is  a  nullity.  The  other  party  has  not  been  prejudiced 
by  the  delay :  Cocker  v.  Tempest  {b). 

Martin,  B. — No  rule  will  be  fi^ranted.  The  defendant 
should  have  come  within  a  reasonable  time.  By  Reg. 
Gen.  HiL  1853,  135,  no  application  to  set  aside  process  or 
proceedings  for  irregularity  shall  be  allowed,  unless  made 
within  a  reasonable  time.  By  ,the  18th  section  of  the 
Common  Law  Procedure  Act,  1852,  power  is  given  to  the 
Court  or  a  Judge,  to  direct  that  the  plaintiff  shall  be  at 
liberty  to  proceed  with  the  action  on  being  satisfied  that 
the  cause  of  action  arose  within  the  jurisdiction.  If  the 
Judge  is  satisfied,  surely  there  is  jurisdiction.  It  is  no 
new  jurisdiction,  merely  a  new  process. 

Pollock,  C.  B.,  and  Alderson,  B.,  concurred. 

Rule  refused  (c). 

(a)  See  Farhes  ▼.  SmUh  10  (e)  See  Braugh  ▼•  Eiswherg^ 
Ezch.  717.  14  Q.  B.  446. 

(J)  7  M.  &  W.  502. 


VOL.  L— K.  a.   .  ty  fiXCH. 
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AgfHiie.         MuMFOBD  and  Others  v.  The  Oxford,  Worcester 

AND  Wolverhampton  Railway  Company. 

In  order  to  X  HE  declaration  alleged  that  the  defendants,  being  pos- 
sioner  to  main-  sessed  of  Certain  engine  sheds  and  workshops  near  to  the 

tain  an  action  . 

for  an  injury  to  messuage  occupied  by  the  plaintifis'  tenant,  caused  to  be 
is  necessary '  made  therein  loud  hammering  noises,  to  the  great  nuisance 
complainedof  ^^  ^^^  tenant  and  all  persons  being  in  the  messuage,  whereby 
ite^Mti^"*  the  messuage  became  depreciated  in  value,  the  tenant 
'fKr*'  ^^^^  to  remain,  and  the  plaintifis  were  injured  in  their 
Held,  that         reversionary  estate. — Plea,  not  cuiltv. 

a  reversioner  ^  '  o       j 

could  not  At  the  trial  before  Bramwellf  B.,  at  the  Worcester  Spring 

maintain  an  .     .  ,  *       o 

action  against  Assizes,  it  appeared  that  the  plaintifis  were  the  owners  of 

Company  for  ^^®  equity  of  redemption  in  the  premises  in  question,  the 

"ammfring^  '®K^  ^^tatc  being  vested  in  a  mortgagee.     The  plaintifis 

sh^adjohung  ^^^  ^^^  ^®  premises,  but  in  consequence  of  the  noises  the 

reliinThewof  ^®°^^  ^^^^  ^^^^®  ^  ^"^''  *°^  *®  plaintiffs  could  not 
the  tenant        afterwards  let   them,  except   at   a  reduced  rent.     The 

<iuitted,  though  ^ 

it  appeared       learned  Judge  told  the  jury  that  there  was  no  evidence 

that  he  was  ^         •    •  i 

afterwards        ot  an  injury  to  the  reversion,  and  that  even  if  there  was, 

the  house  ex.     the  plainti£i,  being  merely  the  owners  of  the  equity  of 

rent.*  *  ^^^    redemption,  had  no  such  reversion  as  would  entitle  them 

to  maintain  this  action,  and  under  his  lordship's  direction 

the  jury  returned  a  verdict  for  the  defendants. 


Keating  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside  and  a  new  trial  had,  on 
the  ground  of  misdirection.— The  plaintiffs'  revereion  was 
affTected.  The  acts  of  the  defendants  tended  to  establish  a 
right,  and  a  reversioner  may  sue  for  wrongful  acts  which 
tend  to  createa  right  agamst  him.    The  case  of  Tucker  v. 
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Newnum  (a)  shews  that  if  light  is  obstructed  it  is  an  injiuy        lS56. 
to  the  revereioiL     [Aldersoru  B.— There  the  erection  itself     ^;;^     ' 
was  a  nnisance  in  its  nature  permanent    Here  it  is  merely  v 

Oxford, 
the  use  of  the  shed  that  occasions  the  injury.]     It  should    Worcester 

have  been  left  to  the  jury  to  say  whether  there  was  an      hampton 

bjuiy  to  the  plainti£&'  right,  according  to  the  doctrine  laid         ^^^^ 

down  by  Lord  Tenterden  in  Younff  v.  Spencer  {by     [PoUockp 

C.  B. — There  is  a  distinction  between  a  nuisance  and  an 

easement  (e).    No  right  can  be  gained  by  continuing  a 

public  nuisance.]    Here  there  is  a  permanent  injury.    The 

test  isy  if  the  reversioner  wanted  to  sell  this  reversion  would 

he  get  a  less  price  for  it  (i2)?    The  Court  of  Queen's  Bench, 

in  Crqfi  y.  Lumley  (e)^  lately  held  that  the  shutting  up  of 

the  Opera  House  lessened  the  value  of  the  reversion. 

Pollock,  C.  B. — There  will  be  no  rule.  The  hammering 
and  noises  may  be  stopped  and  the  shed  removed  at  any 
time.  In  order  to  give  a  right  of  action  to  a  reversioner 
the  injury  must  be  of  a  permanent  character.  It  was  so 
laid  down  in  Baxter  v.  Taylor  {f)^  where  it  was  held  that  an 
action  would  not  He  by  a  reversioner  against  a  stranger  for 
entering  on  land  held  by  a  tenant  on  lease,  though  such 
entiy  was  in  the  exercise  of  an  alleged  right  of  way.  Young' 
V.  Spencer  {g)  was  cited,  but  all  the  Court  thought  that 
the  case  had  no  application.  Young  v.  Spencer  was  an 
action  against  the  lessee  for  years  for  opening  a  new  door, 
whereby  the  house  was  not  in  any  degree  weakened  or 
injured,  and  it  was  held  that  it  ought  to  have  been  left  to 
the  jury  to  say  whether  there  was  not  an  injury  to  the 

{a)  Tuekery.Neumanyll  KM  (d)  I  Sannd.  322  e,  note  U^ 

£.40.  Se6 Shadw^Y. Hvtchiiuanj  Pom/ret  ▼.  Bicroft 

M.&M.350;  S.  C.  4  C.  &  P.  338.  (e)  See  5  E.  &  R  648,  674. 

(J)  10  B.  &  C.  162.  (/)  4  B.  &  Ad.  72. 

(e)  See  however  l^A/ V.  7%o-  (g)  10B.&  0.145. 
MM,  10  A.  &  £.  590. 

n  2 
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plaintiffs*  reversionary  right     Lord  Tenterden  said  that  it 
seemed  to  be  clearly  established  that  if  any  thing  be  done  to 
*'  destroy  the  evidence  of  title  an  action  is  maintainable  by  the 

W0RCE8TBB    reversioner.    But  in  Baxter  v.  Taylor  the  Court  denied  the 

AND  WOLYSB-  ^  .  , 

HAMFTOHi     correctness  of  that  opinion.    Parke,  J.  said:  *'  to  entitle  a 
Railway  Co.  .  .......  i?     i.«      * 

reversioner  to  maintain  this  action  it  is  necessary  for  mm  to 
allege  and  prove  that  the  act  complained  of  was  hijurious  to 
his  reversionary  interest,  or  that  it  should  appear  to  be  of 
such  a  permanent  nature  as  to  be  necessarily  injurious.  A 
simple  trespass,  even  accompanied  by  a  claim  of  right,  is  not 
necessarily  injurious  to  the  reversionary  estate,  and  what 
Lord  Tenterden  said  in  Younff  v.  Spencer  must  be  construed 
with  reference  to  the  subject-matter  then  under  considera- 
tion — an  action  on  the  case  in  the  nature  of  waste  by  a 
reversioner  against  his  tenant.'*  It  is  not  a  question  for  the 
'  jury  whether  the  injury  is  of  a  permanent  nature.  There  is 
some  mistake  as  to  the  supposed  decision  in  Craft  v.  Lundey^ 
The  reversioner  has  no  right  that  a  particular  business  shall 
be  carried  on  in  the  demised  premises.  Moreover,  Croft  7. 
Lumley  was  an  action  for  breach  of  covenant,^  not  case  for 
an  injury  to  the  reversion. 

Aldersom,  B. — A  reversioner  cannot  maintain  an  action 
for  an  injury  not  necessarily  permanent  This  injury  is 
not,  in  its  nature,  permanent.  Till  the  reversioner  comes 
into  possession  he  is  not  prejudiced.  There  was  no  evi- 
dence to  be  left  to  the  jury,  and  nothing  to  lead  to  the 
inference  that  the  injury  would  be  permanent  except  the 
presumed  intention  of  the  defendants  to  continue  the 
.  nuisance. 

Bbamwell,  B. — I  am  of  the  same  opinion.  The  action 
should  have  been  brought  by  the  tenant  In  point  of  law, 
there  could  not  have  been  the  alleged  damage  to  the  re- 
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version ;  therefore  there  was  nothing  to  leave  to  the  jury. 
In  fiKTty  I  doubt  whether  an  action  can  be  properly  sud 
to  be  sustainable  for  an  injury  to  a  reversionary  interest 
Suppose  a  building  to  be  pulled  down,  the  owper  of  the 
building  is  directly  injured,  and  if  he  is  not  in  possession  it  is 
necessary  to  state  his  title  to  shew  how  he  is  affected.  Mr. 
Keating  says  that  the  noises  diminished  the  value  of  the 
premises.  I  do  not  agree  to  that  If  the  tenant  is  damaged 
to  the  value  of  lOi,  be  will  get  10/.  compensation.  The 
real  injury  results  from  the  presumed  intention  to  con- 
tinue the  noises.  The  premises  are  not  depreciated  in  value 
by  any  thing  that  has  been  actually  done. 

Rule  refused  (a). 
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(a)  See  Dchmm  ▼.  Bhekmorty 
9Q.  B.  991 ;  Yearbook  13  H.  7, 
96  a.  6.;  9  Rep.  59  a. 

The  Court  gare  no  opinion  on 
theqoestion  whether  the  plaintiffs, 


as  owners  of  the  equity  of  re- 
demption, had  a  sufficient  interest 
to  enable  them  to  maintain  the 
actbn. 


Coleman  v.  Sir  W.  Foster,  Bart. 


AprU%%. 


Declaration  for  breaking  and  entering  plaintiflF's  A  ««»«e « 

theatre.  an  aMigmneot 

of  the  subject 

Pleas  (inter  alia). — Thirdly:  that  Rix  and  Cooper  being  matter  in  ro- 
trustees  for  themselves  and  the  other  proprietors,  demised  the  STpriTiiege  is 
theatre  for  three  years,  from  July  6, 1855,  to  Sidney,  upon  the      Syleuenot 
terms,  amongst  others,  that  Rix,  Cooper,  and  the  other  pro-  ^d  c.,'?iutees 
prietors  should  have  free  liberty  and  licence  of  admission  to  SbenweUw  and 
the  theatre:  that  Sidney  entered  and  became  tenant  subject  the  other  dpo- 

•^  '         pneton  of  a 

theatre,  de* 
mised  it  to  S.  for  three  yean,  reserTing  to  themseWes  and  the  other  proprietors  free  liberty  of 
MfanisBioD  to  the  theatre.    S.,  by  lease  not  under  seal,  let  the  theatre  to  the  plaintiff  for  two 
aigbts,  sabjeot  to  the  terms  on  which  he  held  the  theatre. 

Hdd^  that  the  licenoe  was  determined,  and  that  an  action  of  trespass  mi^ht  be  mainUined  by 
the  plaintiff  agaiost  the  defendant,  a  proprietor,  who  entered  the  theatre  dnnng  his  tenancy. 


•» 
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1856.  to  those  terms :  that  it  was  afterwards  agreed  between  the 
plaintiff  and  Sidney  that  the  plaintiff  should  have  the  use 
of  the  theatre  for  two  nights :  that  the  plaintiff  knew  at 
the  time  of  the  agreement  the  terms  under  which  Sidney 
held :  that  plaintiff  became  possessed  under  the  agree- 
ment: that  defendant  was  one  of  the  proprietors,  and  as 
such  proprietor  entered. 

Fourthly. — That  the  theatre  was  the  soil  and  freehold  of 
Rix  and  Cooper,  who  demised  to  Sidney:  and  that  the 
defendant  entered  as  servant  of  Sidney. 

Replication  to  third  plea. — That  at  the  time  of  the 
demise  to  Sidney,  Rix  and  Cooper  were  jointly  seized  or 
possessed,  and  that  their  estate  is  not  determined;  that 
defendant  had  only  an  equitable  interest;  that  defendant 
did  not  demise  to  Sidney;  that  the  demise  to  Sidney 
was  not  by  deed,  nor  did  Sidney,  at  any  time,  grant  any 
right  of  admission  to  the  defendant  by  deed  or  by  any 
means  effectual  to  pass  such  right;  that  the  plaintiff  was 
lawfully  possessed  for  a  term,  and  had  no.  notice  of  the 
licence  until  after  the  making  of  the  agreement. 

Replication  to  fourth  plea. — That  after  Sidney  entered, 
plaindff  became  lawfully  possessed  by  virtue  of  a  demise 
to  him  made  by  Sidney;  and  that  the  supposed  authority 
to  enter  was  revocable  by  Sidney  without  the  defendant's 
consent. 

Rejoinder  to  replication  to  third  plea. — That  the  de- 
mise to  Sidney  was  not  under  seal,  and  was  subject  to  the 
terms  on  which  Sidney  had  hired  the  theatre,  mentioned 
in  the  third  plea. 

Rejoinder  to  replication  to  fourth  plea. — That  the  de- 
mise by  Sidney  was  a  demise  not  under  seal,  and  was 
subject  to  the  authority,  command,  licence  and  permission 
which  were  given  by  Sidney  to  the  plaintiff  before  the 
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demise,  and  which  were  not  revoked  by  Sidney  before,  at, 
or  during  the  demise. 

Demurrer  to  the  rejoinders,  and  joinder  therein.  9. 

Foster. 

R^^numdy  in  support  of  the  demurrer. — There  is  no 
privity  between  the  plaintiff  and  the  defendant,  and  a 
fortiori  no  licence  from  the  plaintiff  to  the  defendant. 
The  instrument  of  demise  contains  nothing  which  gives 
any  interest  to  the  defendant  The  alleged  right  of  entty 
does  not  amount  to  a  reservation  or  exception  out  of  the 
demise.  The  case  of  Wichham  v.  Hawher  (a)  shews  that 
such  an  interest  cannot  be  reserved  to  a  stranger.  It  is  no 
part  of  the  estate — ^nothing  more  than  a  mere  contract.  There 
was  no  grant  of  an  easement,  for  there  was  no  deed.  If  there 
was  a  valid  parol  licence  by  Sidney  it  would  not  give  the 
defendant  authority  to  enter  the  plaintiff's  land  after  the 
demise  to  him  by  Sidney.     WaUU  v.  Harrison  {b). 

WorUedgBi  contri. — Enough  appears  to  excuse  the  de- 
fendant's trespass.  Could  Sidney,  without  revoking  his 
licence,  treat  any  proprietor  as  a  trespasser  ?  Sidney  held  the 
theatreof  two  of  the  proprietors  on  the  terms  that  he  was  to  let 
them  and  their  co-proprietors  enter  to  see  all  performances. 
That  is  a  good  licence  by  Sidney.  The  plaintiff  took  the 
premises  subject  to  the  licence  by  Sidney,  and  he  cannot 
treat  the  defendant  as  a  trespasser  until  he  has  done  some 
act  to  notify  that  he  has  determined  the  licence.  [J7ram- 
wU,  B. — ^Yon  would  say  that  the  licence  was  not  binding, 
bat  that  it  was  sufficient  to  excuse  the  trespasses.  AlderMn^ 
B. — ^The  permtssion  was  determined  by  the  demise.] 

Pollock,  C.  B. — In  order  to  be  an  excuse  for  the  trespass 
the  alleged  liberty  of  admission  must  be  a  licence,  or  it  is 
(a)  7  M.  &  W.  63.  Q)  4M.  &  W.58S. 
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1856.        nothing.    It  conveys  no  interest  whatever.    If  a  man  gives 
ji^""^"^      a  licence  and  then  parts  with  the  property  over  which  the 
V.  privilege  is  to  be  exercised^  the  licence  is  gone.     A  licence 

is  a  thing  so  evanescent  that  it  cannot  be  transferred. 

Alderson,  B.,  concurred. 

Bramwell,  B. — Mr.  WorUedge  pat  the  case  very  pro- 
perly. If  a  man  has  a  field  in  which  he  had  been  in  the 
habit  of  permitting  people  to  play  at  cricket,  it  may  be  that 
he  cannot  treat  them  as  trespassers  until  after  notice  to  them 
not  to  come  there  any  longer.  But  I  cannot  make  out  that 
the  plaintiff  ever  gave  any  licence ;  on  the  contrary,  I  find 
that  at  the  time  he  took  the  premises  he  did  not  know  of 
the  licence  by  Sidney.  The  rejoinder  is  bad,  and  I  think 
the  third  plea  is  also  bad. 

Judgment  for  the  plaintiff  (a). 

(o)   See  Hoffey  v.  Henderson^  17  Q.  B.  674 ;  Perry  ▼.  Fitthawe^ 
8  Q.  B.  757. 


April  2s,      MooDT  and  Another  v.  The  Dean  and  Chapter  of 

THE  Cathedral  Church  of  Wells,  in  the  County  of 
Somerset 

The  owner  of    X3Y  Consent  and  order  of  a  judge,  pursuant  to  the  Com- 
wkh  ^(eeSna  ^^^  ^^  Procedure  Act,  18d2,  the  following  case  was  stated 
toa^pSSwe     ^^'  ^®  opinion  of  this  Court  without  pleadings. — 
from  the  Crown       Jq  pursuance  of  the  provisions  of  the  statutes  passed  in 

under  statutes  *  ^       *  *^ 

22  C.  2,  c.  6,     the  sessions  of  Parliament  holden  in  the  22nd  year  of  the 

and  23  C.  2,  .  .  *^ 

e.  24,  having     reign  of  Eling  Charles  2,  intituled  **  An  Act  for  advancing 

redeemed  the 

land  tax 

chargeable  on  the  lands  out  of  which  the  fee  farm  rent  issues,  is  entitled  under  the  land  tax 

Acts,  to  deduct  four  shillings  in  the  pound  from  the  rent  so  payable. 
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the  Sale  of  Fee-farm  Rents  and  other  Rents;*'  and  in  the 
22nd  and  23rd  years  of  his  reign,  intituled  "  An  Act  for 
Testing  certain  Fee-farm  Rents  and  other  Small  Rents  in 
Trasteesy"  Francis  Lord  Hawley,  Sir  Charles  Harbord,  Sir 
William  Haward,  Sir  John  Talbott,  and  William  Harbord 
(the  persons  so  named  in  the  last  mentioned  statute),  were 
before  and  at  the  time  of  the  making  the  grant  herein- 
after mentioned,  seized  in  their  demesne  as  of  fee  of  and 
in  the  yearly  fee-&rm  rent  of  119L  6s,,  before  then  vested 
by  forfeiture  in,  and  so  payable  to,  his  Majesty,  and  issuing 
out  of  certain  charity  lands  belonging  to  the  said  Dean  and 
Chapter,  but  which  had  not  been  originally  granted  to  or 
reserved  by  the  Crown ;  and  being  so  seised  duly  granted 
the  same,  so  that  the  said  rent  of  119/.  6s.  has  been  from 
time  to  time  duly  granted  and  assigned,  until  all  the  estate 
and  interest  therein  was,  more  than  six  years  before  the 
commencement  of  this  suit,  duly  vested  in  the  plaintifis, 
who  then  became  and  still  are  seised  in  fee  of  and  in  the 
said  rent;  and  the  said  lands  out  of  which  the  rent  issues 
and  is  payable  have  continued  to  belong  to  the  said  Dean 
and  Chapter  for  the  time  being,  and  still  belong  to  the 
defendants. 

On  the  29th  of  September,  1854,  119/.  6^.,  one  year's 
rent,  was  payable  to  the  plaintifis,  and  the  same  was  paid 
by  the  defendants  to  the  plaintifis,  with  the  exception  of 
23L  16im  part  thereof,  which  the  defendants  then  claimed, 
and  still  claim,  to  deduct  and  to  be  allowed  out  of  that 
year's  rent,  under  the  provisions  of  the  Land  Tax  Acts. 

On  the  17th  of  November  1810,  the  18th  of  December 
1811,  the  14th  of  December  1812,  the  30th  of  January 
1826,  the  15tb  of  March  1828,  and  the  12th  September 
1829,  the  land-tax  chargeable  under  the  statutes  then  in 
force  relating  thereto,  upon  a  portion  of  the  lands  of  the 
said  Dean  and  Chapter,  out  of  which  the  said  fee-farm 
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rent  was  issuing,  was  redeemed  by  the  Dean  and  Chapter 
under  the  statutes  then  in  force  relating  to  such  redemption. 
V.  The  deduction  now  claimed  has  always  been  made  and 

Deah  and 

Chapter  or  allowed,  but  for  many  years  the  rent  has  been  suocessiyely 
the  property  of  females,  who  have  tdken  what  was  paid 
them  without  raising  any  question. 

The  said  deduction  of  23iL  16«.  is  claimed  to  be  made  by 
the  defendants  yearly,  at  the  rate  of  4«.  in  the  pound,  of 
the  said  rent  of  1192.  6tf. ;  but  it  is  not  so  much  of  a  pound 
rate  which  has  been  taxed  or  assessed  upon  the  said  lands 
out  of  which  the  said  rent  of  1192.  6s.  issues,  and  to  the 
payment  of  which  the  same  lands  are  subject  and  liable  as 
a  like  rate  for  that  rent  of  1192.  6$.  should  or  would  by  a 
just  proportion  amount  unto,  but  232.  I6s.  is  in  excess  of 
such  just  proportion. 

The  question  for  the  opinion  W  the  Court  is,  whether 
the  defendants  were  and  are  entitled  to  deduct,  retain,  or 
be  allowed  out  of  the  said  rent  of  119iL  6s.  so  due  on  the 
29th  of  September  1854,  the  said  sum  of  232.  16i.;  and  if 
not  that  sum,  whether  they  were  and  are  entitled  to 
deduct  such  just  proportion  as  aforesaid.  If  the  Court  is 
of  opinion  in  the  affirmative  of  the  first  of  the  above 
questions,  judgment  herein  is  to  be  entered  for  the  defen- 
dants with  costs.  If  in  the  negative  of  the  first  and  the 
affirmative  of  the  second,  judgment  is  to  be  entered  for  the 
plaintifis  for  such  a  sum  as  shall  be  assessed  by  a  person  to 
be  appointed  by  the  parties,  with  costs.  If  in  the  negative 
of  both,  then  for  the  plaintiffs  for  the  sum  of  232.  168.,  with 
costs. 

H.  BuUar,  for  the  plaintifis.— The  38  Gea  3,  c.  5,  an 
Act  ^*  for  granting  an  aid  to  his  Majesty  by  a  land  tax,  to  be 
raised  in  Great  Britain  for  the  service  of  the  year  1798,** 
enacts,  by  section  3,  **  that  all  manonf,  messuages,  lands  and 
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tenementSy  and  all  hereditaments,  and  ail  persons,  &c., 
hanng  any  such  manors,  &c.,  shall  be  charged  with  as 
much  equality  and  indifference  as  possible  by  a  pound  rate 
for  or  towards  the  several  sums  by  that  act  imposed  upon 
the  several  counties,  &c.  thereby  charged  therewith,  so  that 
by  the  rates  to  be  taxed  upon  the  said  manors,  &c«,  the  full 
and  entire  sums  thereby  appointed  to  be  raised  shall  be  com- 
pletely and  effectually  levied  and  collected,  and  paid  into 
the  receipt  of  his  Majesty's  exchequer."    Section  5,  after 
reciting  that  ^^many  of  the  manors  so  intended  to  be  charged 
are  incumbered  with  or  are  subject  to  the  payment  of  fee- 
farm  rents  or  other  rents,  by  reason  whereof  the  true 
owners  do  not  receive  to  their  own  use  the  fiill  yearly  value 
hr  which  they  are  chai^eable  by  a  certain  pound  rate," 
enacts, "  that  it  shall  be  lawful  for  the  owners  of  such  manors, 
&a,  to  abate  out  of  every  such  fee-farm  or  other  rent,  so 
much  of  the  pound  rate  as  a  like  rate  assessed  for  every 
such  fee-farm  rent  shall  by  a  just  proportion  amount  to," 
and  the  deduction  is  to'be  allowed  by  the  auditors  on  re- 
ceiving the  residue  of  the  moneys  payable.     By  section  30, 
auditors  who  receive  fee-farm  rents  or  other  chief  rents 
due  to  his  Majesty,  or  any  person  claiming  by  any  grant  or 
purchase  from  or  under  the  Crown,  are  to  allow  four  shillings 
for  every  pound  of  such  rents.     By  section  31  such  deduc- 
tion is  not  to  exceed  the  sum  assessed  upon  the  whole  estate 
out  of  which  the  fee-farm  rent  issues.     The  88  Geo.  3, 
c  60,  makes  perpetual  so  much  of  the  duty  as  was  pay- 
able in  respect  of  lands  and  hereditaments.    The  tax  on 
pensions  and  payments  by  the  Crown  was  dealt  with  by 
the  39  Geo.  3,  c.  3,  and  subsequently  by  annual  Acts.    The 
2nd  and  3rd  sections  of  the  last-menlioned  Act  provided 
that  the.  four-shilling  duty  should  continue  payable.    But 
annual  payments  issuing  out  of  land  are  excepted  from  the 
operation  of  this  Act. 
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1856.  Lushj  for  the  defendants. — The  plain tifls  claim  to  have 

"^J^^^^  the  benefit  of  the  defendant's  redemption  of  the  land  taz^ 

Dean  though  they  have  paid  nothing  towards  the  redemption. 

Chapter  or  But  the  defendants  were  entided  to  deduct  the  fourHBhilling 

Wells. 

duty  by  38  Geo.  3,  c.  5,  s.  30,  and  that  power  was  kept  alive 
by  the  38  Gea  3,  c.  60,  s.  1,— He  was  then  stopped  by  the 
Court. 


BuUaTf  in  reply. — The  preamble  of  the  38  Geo.  3,  c.  60, 
shews  that  it  applies  only  to  such  land-tax  as  is  thereby 
made  subject  to  redemption  or  purchase ;  and  as  the  four- 
shilling  duty,  mentioned  in  38  Geo.  3,  c.  5,  ss.  30,  31,  is 
not  made  redeemable,  it  is  not  made  perpetual,  but  expired 
with  the  annual  act,  38  Gea  3,  c.  5.     This  appears  also 
from  Stat  42  Geo.  3,  c.  116,  ss.  1,  3.    [Lush  referred  to  42 
Geo.  3,  c.  116,  ss.  35,  36.]    The  fouMhiUing  duty  could 
not  have  been  redeemed  under  stat.  42  Geo.  3,  c.  116. 
The  35th  section  empowered  the  owner  of  rents,  who 
could  not  apply  to  have  the  land-tax  redeemed  because 
he  was  not  assessed,  to  go  to  the  assessor  to  adjust   the 
proportion  of  the  tax  which  ought  to  be  borne  by  him 
in  respect  of  such  rents.     The  owner  of  the  land,  in  a 
case  like   the  present,  should  have  had  his  proportion 
assessed,   and  redeemed  it.      Nothing  was  intended   to 
be  made  redeemable  except  the  just  proportion  payable 
by  the  owner  of  the  land.     There  is  no  provision  for  re- 
deeming this  deduction.     At  any  rate,  only  a  just  propor* 
lion  can  now  be  deducted.  The  127th  section  of  43  Geo.  3, 
c.  116,  enables  parties  who  have  redeemed  the  land-tax  to 
deduct  the  just  proportion,  and  no  more. 

Pollock,  C.  B. — I  am  of  opinion  that  there  must  be 
judgment  for  the  defendants.  The  case  is  tolerably  free 
from  doubt^as  free  as  any  question  can  be,  depending  on  a 
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cbmparisoQ  of  so  many  acts  of  parliament  The  land<-tax 
was  first  inposed  in  the  reign  of  William  the  Third,  and 
oontinaed  by  a  aeries  of  annual  Acts,  which  are  not  to  be  «• 

Dban  and 

foand  in  the  quarto  edition  of  the  statutes.    The  last  of    Chapter  or 
these  Acts  was  the  88  Geo.  3»  c.  5,  and  the  30th  section  (a. 
clause  which  I  take  fot  granted  had  existed  in  all  previous 
Acts  upon  the  subject)  imposed  a  rate  of  four  shillings  in 
the  pound  on  all  payments  to  the  King,  and  to  those  who 
claimed  under  the  Crown.     Then  came  the  Land-tax  Re- 
demption Acts,  which  made  provision  for  the  redemption  of 
the  land-tax.     At  that  time  all  persons  entitled  to  fee-fiurm 
rents  granted  by  the  Crown  received  them  subject  to  a 
deduction  of  four  shillings  in  the  pound.    It  is  true,  that 
there  is  no  provision  in  the  Land-tax  Redemption  Acts 
enabling  the  owners  to  redeem  this  deduction,  so  that  by 
purchasing  stock  they  might  get  rid  of  the  payment  of  the 
tax.    The  3rd  section  of  the  42  Gea  3,  c.  116,  provided 
that  the  powers  of  the  38  Geo.  3,  c.  5,  not  thereby  varied, 
should  continue  in  force.      Mr.  BuUar  says  this  does  not 
apply, — that  this  four-shilling  rate  is  not  made  redeemable, 
and  has  therefore  expired.    But  it  may  be  answered  that  it 
is  perhaps  rather  a  deduction  than  a  tax,  or  that  it  is 
made  redeemable,  but  the  necessary  machinery  was  not 
provided.     Section  35  was  passed  to  enable  the  land-tax 
commisuoners  to  assess  the  tax  on  fee-farm  rents.    After- 
wards the  Dean  and  Chapter  bought  up  the  whole  land- 
tax.    Whether  the  deduction  is  a  thing  separate  from  the 
land-tax  we  need  not  determine.    The  Dean  and  Chapter 
cannot  be  in  a  worse  situation  than  if  they  had  not  re- 
deemed ;  and  if  they  had  not  redeemed  they  might  have 
deducted  thb  money. 

Aldsbson,  B. — ^It  is  clear  that,  according  to  the  true 
construction  of  the  Acts,  this  deduction  must  be  allowed. 
What  was  the  situation  of  the  parties  when  the  38  Geo.  3, 
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c.  60,  paased?      All  the  coontiy  was   originally  rated 
equally  at  four  shillings  in  the  pound.     The  Tariation  in 
-^  *•  the  rate  has  arisen  firom  chanire  of  circumstances:   one 

CHAPTROf  part  of  the  countiy  prospered,  another  has  declined*  The 
tax  has  thus  become  unequal  There  was  no  real 
difierence  in  the  proportion  when  the  tax  was  assessed, 
though  there  was  a  difference  in  the  mode  of  assessment* 
Fee-farm  rents  and  payments  to  the  Crown  were  subject  to 
a  fixed  payment  of  four  shillings  in  the  pound*  The  whole 
tax  was  paid  by  the  party  in  possession  of  the  land*  He 
then  deducted  a  {»oportion  from  the  owner  of  the  rent, 
and  there  seems  to  me  no  reason  why  he  should  not  still 
do  sa 

BRAifWELL,  B. — ^I  am  of  the  same  opinion.    Mr.  BuBar 
attempts  to  create  a  diflSculty  by  shewing  that  this  is  a  tax 
for  the  redemption  of  which  no  provision  has  been  made* 
No  doubt  the  Act  in  question  was  meant  to  apply  in 
general  to  such  land-tax  only  as  was  intended  to  be  made 
redeemable*     At  the  time  of  the  paaring  of  this  Act  the 
owner  of  the  rent  got  only  sixteen  shillings  in  the  pound. 
He  now  seeks  to  make  the  person  who  Jbought  up  the 
whole  land-tax  pay  the  other  four  shillings.    A  power  to 
make  the  deduction  was  given  by  the  30th  and  Slst  sections 
of  38  Gea  3,  c.  5.     Mr.  BuBar's  aigument  is,  that  the  tax 
b  irredeemable.    Possibly  that  may  be  so.    If  these  par- 
ticular fee-fiurm  rents  were  made  redeemable,  the  only  effect 
would  be  that  the  owner  of  the  rent  would  get  twenty 
shillings  instead  of  sixteen  shillings  in  the  pound  fixim  the 
owner  of  the  land.    The  legislature  may  have  been  willing 
to  encourage  redemption  by  landowners.    I  am  confinned 
in  that  notion  by  the  42  Gea  3,  c.  116,  ss.  35,  36,  which 
is  applicable  to  other  fee-frrm  rents,  namely  those  which 

fluctuate  in  value. 

Judgment  for  the  defendants. 
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1856. 


NixoN  V.  The  Ejlkennt   and  Great  Southern   and      AprU^. 

Western  Railway  Company. 

C^  NTHANK  had    obtained    a  rule   calling    on    one  AntppHcation, 

under  the 

Brownlow  to  shew  cause  why  a  writ  of  scire  facias  for  Compuiies 
obtaining  execution  on  the  judgment  obtained  by  the  solidation  Act, 

8  &  Q  Vict 

plaintiff  in  this  cause,  should  not  issue  against  him  as  one  c.  16,  s.  36, 
of  the  shareholders  in  The  Kilkenny  and  Great  Southern  JjIulTxw^Stion 
and  Western  Railway  Company.  hSd«  on  S*^ 

The  affidavits  in  support  of  the  application  stated,  that  ju<l^e^ 
the  Company  was  incorporated  by  the  9  &  10  Vict.  c.  ccclx.  ComDany,  was 
in  which  ^The  Companies  Clauses  Consolidation  Act  affidavits  which 
1845  ^  is  incorporated :  that  final  judgment  was  recovered  fi.  fa.  issued 
by  the  plaintiff  against  the  Company  for  505^ ;  that  a  writ  ^'^nyand 
of  fieri  facias  issued  to  the  sherifis  of  London,  commanding  nillfuboj^^* 
them  to  levy  on  the  goods  and  chattels  of  the  Company,  ™*hiu/^lt 
and  that  the  sheriflb  returned  nulla  bona ;  that  Brownlow  J^?  ^**®  ^  ^^ 

Judgment,  or 

was  a  shareholder  in  the  Company,  and  had  been  personally  since,  any  lands, 

*^      •'  tr  y    chattels,  goods 

served  with  notice  of  the  motion.     The  affidavit  of  the  or  effecu  in 
plaintiff  also  contained  the  following  statement: — ''That  landorelse- 
the  defendants  had  not  at  the  date  of  the  said  judgment,  on^  pi^T 
nor  have  they  now,  nor  have  they  at  any  time  since  the  J^e  amiunt^oJ 
sud  judgment,  had  any  lands,  chattels,  goods,  or  effects  in  op*i"^*^|^°* 
England,  Ireland,  or  elsewhere,  whereon  the  plaintiff  could  ^^^^'  ^^ 
or  can  levy  the  amount  of  the  said  judgment,  or  any  part 
theieo£" 


Gray  shewed  cause. — The  affidavits  are  insufficient.  The 
application  is  founded  on  the  Companies  Clauses  Consoli- 
dation Act,  8  &  9  Vict.  c.  16,  s.  36,  which  enacts,  that 
*'  if  any  execution,  either  at  law  or  in  equity,  shall  have 
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1856.  ^^^^^  iflBued  agaiost  the  property  or  effects  of  the  CompsDy, 
and  if  there  cannot  be  found  sufficient  whereon  to  levy 
such  execndon,  then  soch  execution  may  be  iflsned  agpunst 
RAn.wAT  any  of  the  shareholdeis  to  the  extent  of  their  shares  respec- 
tiyely  in  the  capital  of  the  company  not  then  paid  up: 
Provided  always,  that  no  soch  execution  shall  issoe  against 
any  shareholder  except  upon  an  order  of  the  Court  ki 
which  the  action,  soit,  or  other  proceeding  shall  have  been 
broog^t  or  instituted,  made  upon  motion  in  open  Court 
after  sufficient  notice  in  writing  to  the  persons  sought  lo 
be  chaiged/'  &c.  The  plaintiff  is  bound  to  satisfy  the 
Court  that  he  has  used  due  diligence  to  obtun  payment 
from  the  Company.  He  states  that  a  fieri  fiieias  issaed 
which  was  returned  nulla  bona,  but  there  is  no  affidavit  of 
the  sheriff^s  officer  shewing  what  was  done  under  the  wriL 
The  pbuntiff  also  states  that  the  Company  has  no  pn^>erty » 
but  he  ought  to  have  shewn  the  grounds  for  that  statement, 
or  at  least  what  inquiries  he  made  on  the  subject.  In 
Khiff  T.  The  Partnial  Endourmad  AstMranee  Cinipaigr  (a), 
Parke,  B.,  said:  ^  The  Court  ought  not  to  allow  execution 
to  issue  against  a  shareholder  unless  they  are  satisfied  that 
due  diligence  has  been  used  to  obtun  satisGMmon  of  the 
judgment  by  execution  against  the  Company.  Now  what 
has  been  done  for  that  purpose  is  a  matter  peculiariy 
within  the  pbuntiff 's  knowledge,  and  theiefixre  he  is  bound 
to  shew  to  the  Court  that  he  has  used  all  reasonable  exer- 
tions* Here  the  principal  objection  is,  that  although  a  writ 
of  fieri  fiieias  issued,  it  does  not  ^pear  what  was  done 
under  the  writ  It  mav  be  that  the  return  of  nulla  bona 
was  at  the  instance  of  the  plaintiff  himsel£  The  affidavits 
are  not  sufficient  to  satisfy  me  that  all  has  been  done  which 
might  have  been  done,  and  consequently  due  diligence  has 
not  been  used.*'    [FoBoek,  C.B. — ^It  would  serve  no  purpose 

(a)  11Exc1l443. 


EASTER  TERM,    19  VICT. 

to  reqairc  an  affidavit  of  the  sheriff's  officer,  when  it  clearly 
appears  that  the  Company  has  no  property  whatever.] 

Unihank  appeared  in  support  of  the  rule,  but  was  not 
called  upon. 
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Nixon 

Kilkenny 
Railway 
Company* 


PoLLOCKf  C.  B. — The  rule  must  be  absolute.  The  case 
of  JEmjf  V.  7^  Parental  Endowment  Assurance  Company 
is  distinguishable.  There  the  affidavits  stated  that  a  fieri 
fiwias  issued  which  was  returned  nulla  bona ;  that  the  chief 
office  of  the  Company  was  closed,  and  that  the  deponent 
believed  that  any  writ  of  execution  against  the  property 
and  effects  of  the  Company  would  be  wholly  unavailing. 
But  there  was  no  affidavit,  as  in  this  case,  that  the  Company 
had  no  property  whatever,  real  or  personal,  on  which 
execution  could  be  levied, 

Mabtin,  B. — It  is  distinctly  sworn  that  the  Company 
has  no  property  of  any  kind  in  England,  Ireland,  or  else- 
where, and  that  is  surely  sufficient 

Rule  absolute. 


GwTN  V.  Habdwicxe. 


T 


AprU  24. 


HIS  was  an  action  for  a  trespass  upon  certain  lands  of  An  inciomra 
the  plaintiffj  in  the  parish  of  Tasbuigh,  in  the  county  of  ed  Comms^'' 

M^^r-Ur  sioners,  with 

JMortolk.  4he  concur- 

rence of  two 
judoes,  to  stop  np,  dhrert  or  turn,  and  to  direct  to  be  ditcontinned  4inr  public  h>id  or  footpath 
tbroogh  may  pert  Or  parts  of  the  lands  and  grounds  in  the  puish  of  T.  which  to  the  Commis- 
~ shoiila  appear  useless ;  subject  to  an  appeal  to  the  quarter  sessions.  The  Comnitssionen 


and  two  jnsticamade  an  order  stoppbg  op  a  public  footpath  in  the  parish  of  T.  which  was 
continued  as  a  footpath  into  the  paoisn  of  S.,  whereby  the  part  in  the  latter  parish  became  useless 
as  a  public  waj. 

JSeU,  that  the  Commissioners  had  power  to  stop  up  the  part  of  the  footpath  in  the  parish  of 
T.,  and  that  if  anj  injury  was  thereby  done,  the  remedy  was  by  appeal. 

Sembkt  that  the  part  of  the  footway  in  the  parish  of  T.  still  remained  a  public  way,  though  a 
cnLde-sac. 


VOL,  1. — N.  & 


EXCU. 
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1856.  Plea. — A  right  of  way  over  the  closes  in  which,  &c.  for 

^"^^^      aU  peiBons  on  foot    Iniae  having  been  joined  theieon,  the 
<^  foUowing  case  was,  by  consent  and  order  of  a  Judge,  stated 

for  the  opinion  of  this  Court:' — 

The  pbuntiff  was  the  occupier  of  two  closer  of  hmd  in 
the  parish  of  Tasburgh,  in  the  conn^  of  Norfolk,  called 
"The  First  Nortons"  and  "The  Further  Norton.*  Prior 
to  and  at  the  time  of  the  Indosuve  Act  hereinafter  men- 
tioned, a  public  footpath  in  Tasbmgh  led  across  the  north- 
west end  of  the  closes  in  question  over  lands  in  Soxlingfaam 
parish,  towards  another  highway  situate  also  in  SaxUngham. 
By  an  act  of  Pailiament  passed  in  the  year  1813  (53 
Geo.  3,  c.  Izvi.  (a),)  it  was  enacted  "  that  it  shall  and  may  be 
lawful  to  and  for  the  said  commissioners,  and  they  are 
.  hereby  authorised  and  empowered  (with  the  concunence 
and  order  of  two  Justices  of  the  Peace  for  the  said  coun^ 
of  Norfolk,  acting  in  and  for  the  division  in  which  the  road 
or  roads,  footpath  or  footpaths  to  be  stopped  up  shall  be 
situate,  and  not  interested  in  the  repair  of  such  road  or 
roads,  footpath  or  footpaths)  to  stop  up,  divert  or  turn,  and 
to  direct  to  be  discontinued  any  public  road  or  roads,  foot- 
path or  footpaths,  through  any  part  or  parts  of  the  lands 
and  grounds  in  the  said  parish  of  Tasbuigh,  which  to  the 
said  commissioners  shall  appear  useless  or  unnecessary: 
Provided  always,  that  such  order  so  to  be  made  shall  be 
subject  to  an  appeal  to  the  Quarter  Sesnons,  in  the  like 
manner,  and  under  the  same  forms  and  restrictions,  as  if 
the  same  had  been  originally  made  by  such  justices  as 
aforesaid." 

In  the  year  1815  the  said  oommisrionersand  two  justices 
made  an  order  for  stopping  up  the  foo^th  in  question. 
The  part  of  the  footpath  in  Tasbuigh,  which  was  stopped 
up,  was  continued  as  a  footpath  into  Sazlingham.    No  road 

(a)  Classed  among  the  Private  Acts. 
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or  footpath  communicatiog  with  that  part  of  the  said  public        1856. 

ibo^th-  which  was  and  is  situate  in  the  parish  of  Sazling*      *^^~^~^ 

bam  was  set  oat  under  the  sfud  act,  and  except  the  footpath  «• 

Habdwicki. 

mentioned  and  described  in  the  said  order,  there  was  not 
Bor  is  any  way  or  footpath  leading  to  or  communicating 
with  the  parish  of  Saxlingham,  between  the  point  where  the 
said  footpath  so  passed  the  boundary  between  the  perishes 
of  Tasbuigh  and  Saadingham,  and  the  point  where  it  en- 
leied  the  above^^mentioned  highway  in  the  parish  of 
Saxlingham ;  and  by  the  stopping  up  of  the  said  part  of  the 
said  fix>tpath  in  the  parish  of  Tasbuigh,  pursuant  to  the  said 
order,  the  residue  of  the  said  footpath,  situate  in  the  parish 
of  Sazlingham,  has  become  useless  as  a  public  thorough&re. 
The  trespass  committed  by  the  defendant  was  by  walking 
oter  the  pbdntifTs  closes  in  the  direction  and  on  the  line  of 
the  ancient  public  footpath. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
upon  the  focts  above  stated,  there  was  at  the  time  of  the 
trespass  by  the  defendant  above  mentioned  a  public  right  of 
footway  across  the  north-west  end  of  the  plaintiff's  closes  in 
the  dedaration  mentioned.  If  the  Court  shall  be  of  opinion 
that  there  was,  at  the  time  of  the  trespass,  such  public  right 
of  footway  across  the  plaintiff's  said  closes,  judgment  is  to 
be  entered  for  the  defendant  If  the  Court  shaU  be  of  the 
eontraiy  elision,  then  judgment  is  to  be  entered  for  the 
ptaintiff,  with  40«.  damage& 

tfarUafye  appeared  to  aigue  for  the  plaintiff,  but  the 
Court  called  on 

Ckmchf  for  the  defendant— *The  power  of  the  Commis- 
sioners is  exprasly  limited  by  the  Indosuve  Act  to  the 
stopping  up  of  footpaths  in  the  parish  of  Tasbuigh.  The 
word  «  footpath"  in  the  act  does  not  mean  a  portion  of  a 

E  2 
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I806.        footpath^  but  the  entire  footpath  from  the  highway  where 

^•^p"""-^      it  commences  to  the  highway  where  it  terminates.   [Alderson, 

V.    .       B. — Assuming  that  to  be  so,  ought  not  the  defendant  to 

Hakdwicke 

have  appealed  to  the  Quarter  Sessions?]  The  Commis- 
sioners acted  without  jurisdiction.  The  effect  of  stopping 
up  the  part  of  the  footpath  in  the  parish  of  Tasbui^h  is  to 
deprive  the  public  of  the  use  of  the  other  part  in  the  parish 
of  Saxlingham.  In  dealing  with  a  local  or  private  act  of 
Parliament,  the  Court  will  incline  against  any  construction 
calculated  to  annihilate  or  disturb  public  rights;  Campbell 
V.  Lanff  (a).  Although  a  public  way  may  pass  through 
private  property,  it  must  have  at  each  end  a  public  terminus ; 
Young  Y.  Cfuthbertsan(b).  In  TTiackrah  t.  Seymour  {c)^  an 
old  footway  passed  from  a  public  highway  over  wastes  to 
old  inclosures  into  another  public  highway.  By  an  award 
of  the  Commissioners  under  a  local  act  for  inclosing  the 
wastes,  the  part  of  the  waste  over  which  the  footway  ran 
was  allotted,  but  the  footway  was  not  mentioned  in  the 
award,  nor  was  any  new  way  set  out  therein.  No  power 
to  stop  up  ways  over  old  inclosures  was  given  by  the 
particular  Inclosure  Act.  It  was  held  that  old  footway 
was  not  extinguished  by  the  allotment  It  has  never  been 
decided  that  where  there  is  a  footpath  from  one  public 
highway  to  another,  the  right  of  way  is  abolished  by 
stopping  one  end  of  the  footpath ;  Bex  v.  The  Marquis  of 
Downshire  (dy  Here  the  Commissioners  clearly  had  no 
jurisdiction  to  stop  up  the  part  of  the  footway  in  the  parish 
of  Saxlingham.  That  parish  would  have  no  notice  of  the 
order,  and  therefore  could  not  appeal  to  the  Quarter 
Sessions. 

WorUedge^  for  the  plaititiff. — The  argument  on  the  other 

(a)  1  Mac.  H.  L.  Cas.  451 .  (p)  1  Mac.  H.  L.  Cas.  455. 

(c)  1  C.  &  M.  18.  (<Q  4  A.  &  £.  698. 
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side  amounts  to  this,  that  because  the  Commissioners  could  ]856. 
not  stop  up  the  part  of  the  footpath  in  the  parish  of  Sax- 
lingham,  they  could  not  stop  up  the  part  in  the  parish  of 
Tasboigh.  But  the  act  evidently  contemplates  the  case  of 
a  fix)tpath  going  through  part  of  the  parisL-^He  was  then 
stopped  by  the  Court 

Pollock,  C.  B.-^There  must  be  judgment  for  the  plaintiff. 
The  matter  b  exceedingly  plain.  The  question  is  whether, 
where  two  parishes  adjoin,  and  there  is  a  public  footway 
passing  across  the  boundary  and  leading  from  one  highway 
to  another,  it  is  competent  for  the  Inclosure  Commissioners 
of  one  parish,  without  the  assent  of  the  other,  to  stop  up  so 
much  of  the  footway  as  lies  within  the  former  parish.  In 
the  first  instance,  that  did  appear  to  me  mischievous,  and  I 
was  desirous  of  ascertaining  whether  the  act  had  not  made 
some  provision  for  the  mischief.  If  by  the  word  <^  footpath  " 
18  meant  the  entire  footpath,  partly  in  one  parish  and 
partly  in  another,  it  is  clear  that  the  Commissioners  could 
not  shut  up  the  portion  in  the  other  parish.  But  that  is 
not  the  correct  view.  I  think  that  the  mischief  is  sufficiently 
guarded  against  by  the  power  of  appeal  to  the  Quarter 
Sessiona.  The  Act  in  question  passed  so  far  back  as  the 
year  1813,  and  however  reluctant  we  might  be  to  disturb 
an  arrangement  made  more  than  forty  years  ago,  we  ought 
not,  in  construing  an  act  of  parliament,  to  regard  the  length 
of  time,  but  construe  it  in  the  same  manner  whether  it  has 
passed  forty  days  or  two  years.  Then  what  are  the  ezpres- 
nons  used  in  the  Act?  It  authorizes  the  Commissioners, 
''with  the  concurrence  and  order  of  two  justices  of  the  peace 
for  the  county  of  Norfolk,  acting  in  and  for  the  division  in 
which  the  footpaths  to  be  stopped  up  shall  be  situate,^  &c., 
to  stop  up,  divert,  &c.,  any  public  road  or  footpath  **  through 
any  part  or  parts  of  the  lands  and  grounds  in  the  parish  of 
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18«56.        TaAurgh^''  &c.   That  clearly  contemplates  the  stopping  up 
^^^^^      of  the  part  of  a  fbotpadi  in  that  parish,  although  there  is  no 
«•  power  to  stop  it  up  altogether.     The  Act  then  goes  on  to 

provide,  <*  that  sudi  order  so  to  be  made  shall  be  subject  to 
an  appeal  to  the  Quarter  Sessions,  in  the  like  maimer  and 
under  the  same  forms  and  restrictions  as  if  the  same  had 
been  originally  made  by  such  justices."  It  is  objected  that 
the  Commissioners  had  no  power  to  stop  up  the  part  of  the 
footway  in  the  parish  of  Tasbuigfa,  because,  by  stopping  it 
up,  the  part  of  the  footway  in  the  paridi  of  SaxUngham 
became  also  stopped  up.  But  the  answer  is,  that  the  act 
of  parliament  has  so  expressed  itself,  and  at  the  same  time 
has  provided  a  remedy  for  any  wrong,  by  appeal  to  the 
Quarter  Sessions,  We  cannot  now  inquire  whether  the 
footpath  was  useless  or  necessary;  the  Act  gave  the  Com- 
missioners power  to  deal  with  that  part  whidi  is  in  the 

* 

parish  of  Tasburgh,  and  they  have  done  so,  and  their  order 
not  having  been  appealed  against,  is  valid.  The  case  of 
Thachrah  v.  Seymour  {a)  is  distinguishable.  There  the 
footway  passed  over  wastes  and  old  indosures.  The  Com- 
missioners by  their  award  allotted  the  part  of  the  waste 
over  which  the  footway  ran,  but  they  had  no  power  to  stop 
up  ways  over  old  indosures.  Apparently  the  Commissioners 
intended  to  stop  up  the  footway  over  both,  but  this  Court 
was  of  opinion  that  as  they  meant  to  do  an  entire  thing, 
and  had  no  jurisdiction  as  to  part,  therefore  they  nrast  be 
considered  as  having  done  nothing  at  all:  that  is  veiy 
different  from  the  present  question. 

Alderson,  B. — I  am  of  the  same  opinion.    It  seems  to 

me  that  we  ought  to  construe  this  Act  with  reference  to  the 

state  of  the  law  at  the  time,  as  to  stopping  up  highways. 

The  Act  (ft)  enabling  justices  to  stop  unnecessary  highways 

(a)  1  C.  &  M.  18.  (6)  55  Geo.  3,  c.  68,  s.  2. 


BASTBB  TEEM,    19  VICT.  55 

two  years  after  tbb  Act  I  dare  say  «diflBcult?^  would  i856. 
basre  existed  st  &e  time  in  proving  a  public  footway  over 
dieae  fields.  If  tlie  qoesticxi  were  whether,  when  an  act  of 
parliament  gave  die  power  to  stop  np  part  of  a  public  way, 
the  odier  part  is  destroyed,  I  should  say  not;  it  may  remain 
as  a  col-deHsac.  So  that,  in  this  case,  the  part  of  the  foot- 
W17  in  the  parish  of  Sazlingham  may  still  remain,  notwith- 
standiiig  die  other  part  is  stopped  up.  Then,  had  the  Com- 
BDunoDera  power  to  stop  it  up?  Let  «is  see  what  are  the 
words  of  the  Act  (His  Lordship  read  them).  Here  is  a  public 
fiiotpftth  through  part  of  lands  in  Tasburgh,  and  the  Commia- 
sioneis  ase  authorized,  mih  the  eotieurrence  of  two  justices^ 
to  atop  np  any  public  footway  through  any  part  of  the  lands 
of  Tasbnif^,  Is  it  absurd  to  suppose  that  the  legislatuie 
fiiSended  that  to  be  canied  into  effect  literally  ?  The  Act  of 
1815  (a)  expressly  atates  that  two  justices  shall  have  power 
lo  atop  op  unneceasaty  footways.  That  is  to  be  done  by  an 
oader  stating  that  the  Ibotway  is  unneoessuy.  Under  the 
Act  in  qnestum  the  justioes  are  to  concur  in  the  order  of  the 
CommissionenB,  and  if  any  person  is  aggrieved  by  that  order 
he  may  apped  to  the  Quarter  SessicKis.  In  like  manner, 
when  the  justices  have  power  to  mtdce  the  order,  the  Act 
which  gives  it  them  gives  a  similar  right  of  appeal  So  that 
ahdrtly  after  the  Act  in  qaestion  passed,  there  was  a  public 
Act  containiiig  the  same  provisions,  and  they  may  also  be 
iiniid  in  other  local  Acta  Hies,  if  there  be  no  absurdity 
in  conatruing  tiie  words  of  this  Act  literally,  why  should  we 
not  do  so,and  say  that  the  part  of  the  foo^wth  which  is  not 
slopped  up  wiH  remain  a  public  Ibotway,  and  the  other  part 
will  be  no  longer  a  footway  but  indoaed  land,  and  that  if 
any  injustice  is  done  the  remedy  is  by  appeal. 

Bbamwbll,  B* — I  am  of  the  same  opinion.    Mr.  Couch 
W}B  that  the  jurisdidion  of  the  Commissioners,  with  the 

(a)  56  Geo.  3,  c.  6S. 
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concurrence  of  the  justices,  extends  only  to  roads  in  the 
parish  of  Tasbuigh.    With  that  I  agree.     He  then  says 
_     «•  that  this  is  not  a  footway  in  the  parish  of  Tasbureh,  but  in 

that  parish  and  Saxlingham,  so  that  if  a  person  went  along 
it  until  he  came  to  the  boundary  of  the  parish  of  Tasbuigh, 
he  would  then  have  found,  not  an  end  of  the  footway,  but 
a  continuation  of  it  into  Saxlingham,  and  therefore  it  is 
only  a  footway  in  the  two  parishes.     I  have  some  difficulty 
in  agreeing  widi  that  view.     Mr.  Couch  also  says  that  the 
result  of  the  order  of  the  commissioners  is,  that  the  part  of 
the  footway  in  the  parish  of  Saxlingham  becomes  a  way 
which  leads  to  nowhere,  and  not  being  a  thoroughfiure  or 
leading  to  a  market  or  church,  it  is  either  stopped  up  or  re- 
mains without  any  of  the  characteristics  of  a  public  way; 
and  that  it  is  most  inconvenient  that  the  parish  of  Saxling- 
ham should  be  affected  by  this  order  without  having  the 
power  of  appeal.    It  is  obvious  that  if  this  footway  had 
been  crossed  by  another  public  way  at  the  boundary  between 
the  two  parishes,  the  inconvenience  to  Saxlingham  might 
have  been  equally  great,  and  yet,  in  that  case,  it  could  not 
be  denied  that  the  commissioneTS  would  have  jurisdiction. 
Therefore  the  aigument  comes  to  this — ^we  are  to  say 
that  this  footway  is  indivisible  and  incapable  of  being 
stopped  up,  because  part  of  it  is  in  one  parish  and  part  in 
another.    I  think  we  cannot  say  that    No  great  incon- 
venience wUl  result  from  our  holding  otherwise:  the  entire 
inconvenience  wUl  consist  in  going  along  any  public  high- 
way crossing  the  foo^wth,  and  so  turning  into  it    In  every 
case  where  a  public  highway  is  stopped  up  the  community 
is  more  or  less  affected    Now,  with  respect  to  the  autho* 
rities.     In  the  case  of  Thachrah  v.  Seymour  I  have  diffi- 
culty in  seeing  whether  the  way  was  a  public  or  a  private 
way.    If  it  was  a  public  way  the  case  has  no  bearing  on 
the  question,  because  the  Commissioners  could  not  stop  up 
part  of  a  way  unless  they  stopped  up  the  whole.     The  case 
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of  Bex  v.   The  Marqids  of  Daumshire  (a),   although  not        1856. 
an  authority  for  the  defendant,  has  some  bearing  on  the      ^-^^^r-^*^ 

•  •  GWYN 

matter.     There  an  indosure  Act  empowered  the  Commis-  r. 

tL  AKDWI CK.  E 

rioneiB  to  let  out  highways  over  the  lands  to  be  divided, 
within  the  parish,  or  over  any  of  the  old  inclosed  lands, 
and  to  stop  up  any  of  the  highways  in  the  parish;  and  it 
provided  that  all  ways  in  the  parish  not  so  set  out  or  con- 
tinued, should  be  stopped  up  and  extinguished  and  deemed 
part  of  the  lands  to  be  divided.  A  roadj  A.,  through  old 
indosures  in  the  parish  opened  into  the  waste,  and  at  such 
opening  joined  another  road,  B.,  which  formed  a  continu- 
ation of  A.,  and  ran  entirely  over  waste  land.  No  valid 
order  vras  obtained  for  stopping  road  A.  Road  B.  was  not 
set  out  or  continued  by  the  commissioners:  it  was  held 
that  this  omission  did  not  extinguish  road  A.  and  create  a 
subsequent  stoppage  to  road  B.,  but,  on  the  contrary,  that 
A.  remaining  open  for  want  of  an  order  of  justices,  as  a 
conseqaence  B.  remained  open  also.  Therefore,  if  road  B. 
was  a  separate  road  unconnected  with  A.,  the  omission  to 
set  out  or  continue  it  would  not  affect  road  A.,  but  if  it  was 
a  continuation  of  that  road,  the  case  is  open  to  the  same 
remark  which  I  made  with  respect  to  Thackrah  ▼.  Seymour, 
viz.  that  the  commissioners  had  no  power  to  stop  up  part 
of  a  road  in  the  parish.  It  is  sought  to  apply  that  to 
a  way  going  to  the  extremity  of  the  paiish,  and  there 
joining  a  way  in  another  parish ;  but  the  Act  has  not  im- 
posed any  such  qualification.  The  result  is,  that  although 
there  is  a  part  of  this  footway  which  is  not  in  the  parish  of 
Tasbuigh,  still  that  part  which  is,  has,  by  the  order  of 
the  Commissioners,  ceased  to  be  a  highway ;  and  if  any 
inconvenience  is  thereby  occasioned  to  the  neighbouring 
parish,  they  should  have  appealed. 

Judgment  for  the  plaintiff, 
(a)  4  A.  &  £.  69S. 
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1856. 


^^"'  ^-  MouNTJOT  V.  Wood. 

tive  o^Th^*"  TFl  ^  WILLES  moved,  on  the  part  of  the  Crown,  to 
Crown  to  re-     remove  into  this  Court  a  cause  commenced  by  plaint  in  the 

move  into  the  *'  * 

Court  of  Ex-     County  Court  of  Gloucestershire,  holden  at  Newaham.  The 

chequer  a  cause 

in  another        defendant  was  an  officer  of  the  Crown,  who  had  distmined. 

Court  touching  i<    ,         i  .     .«.  .        i  ■ 

the  Crown  damage  feazant,  some  sheep  of  the  plamtiff  ui  the  royal 
affected  by  the  fd^cst  of  Dean.  The  defendant  sought  to  recover  121 
A^9k,  \Q^  damages  for  illegally  distraining  and  impounding  his  sheep. 
Yict.  c.  95.       jj^  application  was  founded  on  the  prerogative  of  the 

Crown  to  remove  into  the  Court  of  Exchequer  any 
cause  commenced  in  any  other  Court  touching  the  crown 
revenue. 

Pigotty  Serjt,  shewed  cause  in  the  first  instance«-^The 
jurisdiction  of  the  Court  to  remove  the  plaint  is  taken  away 
by  the  County  Courts  Act,  9  &  10  Vict.  c.  95,  s.  90,  which 
enacts,  ^  That  no  plaint  entered  in  any  Court  holden  under 
that  act,  shall  be  removed  or  removable  firom  the  said  Court 
into  any  of  her  Majesty's  Superior  Courts  of  Record  by  any 
writ  or  process,  unless  the  debt  <ur  damage  claimed  shall 
exceed  &V 

Per  CuBiAM  (a). — The  Crown  always  had  a  prerogative 
right  to  remove  into  this  Court  causes  affecting  the  revenue ; 
and  that  right  is  not  tdcen  away  by  the  enactment  referred  to. 

Rule  absolute. 

(a)  PoOotky  C.B^  AldenoHf  B^  Martin,  Ik 
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SooTT  «.  The  Matcw,  Auprbmot,  and  CinmiB  of  the      Aprii3o. 

City  of  Marchbbtbb. 

XHE  declaration  stated  that  the  defendants,  by  their  Amanicipal 
workmen  and  servants  doing  work  to  and  npon  certain  gas  employing 
piping  in  ttid  under  a  certain  street   within  the  city  of  Uydo^nm 
Manchester,  and  near  to  the  dwdling  of  the  plaintifl;  by  ^^ghf'' 
their  said  troikmen  and  servants,  so  negligently  and  impro-  ^^'^i^^^l^ 
pcrly  oondacted  themselves  about  the  premises,  &at  by  ^  ^^®  persons 

*      •^  *  •'so  employed. 

means  thereof  a  piece  of  metal  was  projected  and  flew  with 
great  force,  so  as  to  strike  and  hit  the  pUdntiff  upon  his 
eye,  whereby  the  plaintiff  underwent  great  pain,  and  lost 
die  sight  of  his  eye,  &c. 

Plea. — ^That  the  supposed  grievances  were  bona  fide 
done  in  the  course  of  executing  the  powers  conferred  on  the 
defendants  by  **  The  Mandiester  Greneral  Improvement  Act, 
1851  y"*  and  without  any  neglect,  negligence,  misconduct,  or 
mismanagement  of  the  defendants  otherwise  than  by  thrir 
woikmen,  servants,  or  some  or  one  of  them,  and  not  from 
any  immediate  act  or  interference  of  the  defendants,  and 
that  the  workmen  and  servants  employed  by  them  were  well 
skilled  and  qualified,  and  proper  persons  to  be  employed  by 
them  in  that  behal£ — Demurrer  and  joinder. 

AAertmf  (with  whom  was  Spinka\  for  the  pliuntiff.— The 
council  are  responsible  for  the  acts  of  their  servants.  The 
6th  section  of  their  Act  of  Parliament  empowers  the  council 
to  conatnict  gas-woiks.  It  cannot  be  said  that  the  corpora- 
tion do  not  derive  a  profit  fi!om  the  works.  The  13th 
section  directs  how  the  residue  of  the  profits  of  the  gas  is  to 
be  applied.  The  work  was  done  by  the  servants  of  the  cor- 
poration, and  not  by  a  contractor. — The  Court  then  called  on 


^  t:  111  1 1 u: 
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1856.  JBw^k  JBSn  {mih  whom  was  Qica£pi),  to  sopport  the  plea. — 

^^cm  '^^  defendants  are  mere  trostees  for  poUic  porpoaes; 

*.  they  derive  no  personal   benefit  fixxn    the  work^  and 

or  are  therefore  not  liable,  except  for  duect  misoondoct  or 

of  commianoners  entrusted  with  the  conduct  of  pofalic 
woifcs  are  not  liable  for  the  acta  of  their  serrants.  In  that 
the  action  was  broqg^t  agpdnat  the  daks  to  the 
the  sarteyor,  the  oontiador  anpbjed  by 
the  commiasionerB^  and  the  labourer,  for  dUgginf;  a  hole  in  a 
paUic  road  and  leaving  it  ■infaM«<M^  Hie  plaintiff  had 
unstained  an  inJQiy  by  felling  into  the  hole.  It  was  admit- 
ted that  the  parties  who  did  the  wotk  were  liable.  Hete,  as 
in  that  cas^  the  defendants  were  acting  in  the  exception  of 
a  public  doty,  fixxn  which  they  derhre  no  emolument 
or  advantage.  They  must  employ  peiauns  to  do  the 
woric  whidi  the  Act  of  Pariiament  orden  them  to  do. 
They  cannot  be  expected  to  be  constantly  present  to  watdi 
thewoi^men.  ff  the  doctrine  ofiryanAwlJiycripr  is  to  be 
applied  to  sudi  cases  as  the  present,  who  will  be  hardy 
enough  to  undertake  any  of  those  oflBces  by  whidi  so  mudi 
serrice  is  rendered  to  the  country.  {AUarmi,  B. — Hall 
▼•  SmiA  goes  too  fer:  the  peiaon  who  selects  the  umkmeu 
is  the  paity  liable.  CommisBioners  may  get  lid  of  liability 
by  making  contracts^  but  if  they  employ  their  own  aerfants 
to  do  the  woric  diey  will  be  liable  for  the  acts  of  sodi  aer- 
Tant&] — He  refenred  also  to  Harris  ▼.  Baler  (h)  and  Mdealf 
▼.  HeAervmfim  (c> 

Pou/xx,  C  BL— There  must  be  judgment  far  the  pUn- 
ti£    I  do  not  mean  to  say  that  die  decision  in  JZsflT.  &iieA 


(<:)  II  £xck  237. 
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was  not  a  correct  one,  but  more  was  said  than  was  neces-        1856. 
sary  for  the  decision  of  the  case.     If  the  defendants  are      ^"^    ' 

•'  Scott 

dissatisfied  with  our  judgment  they  have  a  remedy  by  ^- 

appeaL  of 

Makohester. 

Ai«DBRS0N,  B. — Hall  V.  Smith  was  rightly  decided  upon 
the  &cts. 

Bramwell,  B.,  concurred. 

Judgment  for  the  plaintiff  (a). 

(a)  See  Allen  v.  Hayward^  7  Q.  B.  960,  968,  note. 


DfiNisotr  V.  HotmAir.  Apra  dO. 

X  HIS  was  an  action  of  ejectment  which  was  tried  at  the  last  After  Terdict 

forasoleclum* 

summer  assises  for  the  county  of  York,  when  a  verdict  was  ant  in  eject- 

taken  for  the  claimant,  subject  to  a  special  case.    After  con-  suigect  to  a 

siderable  difficulty  and  discussion  the  case  was  settled,  and  Jl^b^f^^^e 

it  was  set  down  for  argument  last  term  too  late  to  be  reached  fol^^^l^^^t 

till  the  present  term.     A  few  days  before  the  case  would  ^!j^^"I5J°* 

have  come  on  for  argument  in  its  turn,  the  claimant  died.  ^<>^  ordered 

°  the  case  to 

The  Court,  on  the  application  of  the  defendant's  counsel,  stand  over  until 

after  a  sogges- 

ordered  the  case  to  stand  over  until  a  suggestion  of  the  tion  had  been 
death  of  the  claimant  had  been  entered  by  his  legal  repre-  legal  represen. 
sentative,  pursuant  to  the  I94th  section  of  the  Common  Law  ^dmut/ 
Procedure  Act,  1852. 


^  H.  Watson  now  applied  to  have  the  case  heard  in 
its  tum.-^No  suggestion  is  necessary.    The  death  of  the 
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dainant  coold  not  be  alleged  finr  eoor.  Section  139  of 
tke  Common  Law  Pfocednre  Act»  1852,  appGes  to  actions 
genenlty  (a).  If  it  does  not  apply  to  actions  of  ejectment, 
at  all  erents  the  17  Car.  2,  c.  8,  &  1,  does;  theiefcfe  the 
proceedings  here  may  be  continued,  and  judgment  entered 
up^  notwithstandEng  the  death  of  the  claimant  The  object 
of  sections  190 — 194  is  to  allow  the  next  party  inte- 
rested to  continoe  the  prooeedingi  where  no  resolt  has  been 
arriTcd  at  Here  judgment  may  be  entered  nunc  pro  tone. 
The  question  which  has  been  litigated  between  the  present 
parties  to  the  suit  will  be  dedded  by  the  judgment  of  the 
Court  on  the  special  case.  New  and  distinct  questions  will 
arise  between  the  defendant  and  the  heir-at-law  who  may 
be  made  a  party  by  the  suggestion. 

Atherion,  contriL — ^The  defendant  wishes  to  know  to 
whom  he  is  to  look  for  the  costs  of  the  argument 

Per  Ci7BiAM(ft). — ^The  ease  must  keep  its  place  in  the 
paper,  but  we  will  not  hear  the  argument  till  a  suggestion  is 
entered. 


(a)  See  ooBtrli»  S  Archbold's         (b)  P6Bodi,C.B^AIdermm,Bn 
iVictice, bj  Chittj  and Fraitke,     uidBramweHB. 
1478. 
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Wise  v.  Tbe  Gbeat  Westebn  Railway  Company.         Apruao, 

X  HE  dedaradon  stated  that  the  plaintiff,  at  the  request  of  A  hone  was 
the  defendants^  caosed  to  be  delivered  to  the  defendants,  and  directed  to  the 
they  accepted  of  him  a  horae  of  the  plaintiff,  to  be  taken  TTe^'Jendfr'^"' 
care  of  and  safely  and  securely  earned  and  conveyed  by  J^^g*  ^  {„ 
the  defendants  fiom  Newbury  to  Windsor,  and  there,  to  wit  ^^  following 

•^  '  terms: 

at  Windsor,  to  be  safely  and  securely  delivered  by  the  de-  ^-  ^'^  p»d 

•^  for  one  horse 

fendants  for  the  plaintiff,  within  a  reasonable  time  then  12».  6<f..  New- 
nezt  fellowii^,  for  reward  to  the  defendants  in  that  behalf,  sor.  Notice : 
and  although  a  reasonable  time  for  the  carriage  and  con-  ^\\\  not  be  " 
veyance  of  the  said  horse  had  elapsed,  yet  the  defendants  ^mn^tolnj 
made  defeult,  &c.,  and  by  and  through  sucb  defenlt  the  ^^^^^^"^ 
horse  was  not  delivered,  &c» :  all(^ing  special  damage*  Th  ^'h 

Plea:  stating  the  special  terms  of  the  contract— Repli-  arriyed safe  at 

*  *^  ^       the  Windsor 

cation :   that  there  was  no  contract  signed  pursuant  to  sution,  bat  the 
17&18Yictc.31,8.7.-R«j<nndertiwet8iiigtbei«piicatioi].  ;:;i^;?,''' 
At  the  trial  before  Pollock^  C.  B.,  at  the  Middlesexsittings  forgotten  and* 
after  last  Michaelmas  Term,  it  appeared  that  the  horse,  i^hon^i^^^i^ 
which  had  been  hived  from  llie  pkintiffi  a  jobmaster  re-  ^  ^^posed 

^  — »       a  situation  for 

adinir  at  Eton,  by  one  Johnson,  was  sent  by  Johnson  from  twenty.foor 

^  ^  •'  hours,  and  was 

the  Newbury  station,  on  Saturday,  the  3Ist  of  Mu^cb,  seriously  injur. 

ed  by  such  neg- 

diiected  to  the  plaintiff,  at  Eton.     The  directions  were  lect. 
written  on  labels  and  tied,  one  to  the  bridle,  the  other  ck>mpanywere 
to  the  saddle.    The  hoise  was  sent  by  the  train  leaving  f<^\'^^^ury'' 
Newbury  at  for^  minutes  past  two,  and  should  have  ^one.^^^ 
been  delivered  at  the  plaintiff's  stables,  at  Eton,  at  five 
o'clock  the  same  afternoon*    It  did  not  arrive,  and  the 
plaintiff  had  no  information  whatever  as  to  its  having  been 
sent  until  the  next  mornings  when  he  received  the  following 
letter,  by  post,  ftom  Johnson. — *^  Emboroe  March  31«  Mr. 
Wise.    I  wrote  a  letter,  intending  to  send  it  with  the  horse, 
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bat  forgot  to  take  it  down  to  the  station.  We  send  you  back 
the  horse  to-day  instead  of  Monday,  as  then,  in  case  you 
require  him  he  will  be  all  ready  for  hunting  on  Monday, 
&C.  W.  S.  Johnson."  On  reading  this  letter,  the  plaintiff 
made  inquiries  respecting  the  horse  at  the  Windsor  station, 
but  the  parties  stated  that  there  was  no  horse  at  the  station, 
and  that  none  had  been  sent  there.  The  plaintiff  persist- 
ing that  the  horse  was  there,  it  was  at  length  discovered, 
on  a  siding,  in  the  horse-box  in  which  it  had  come 
firom  Newbury,  and  in  which  it  had  remained,  tied  up  by 
the  head,  for  nearly  twenty-four  hours  without  food  or 
water,  and  exposed  in  an  elevated  situation  to  a  cold  north 
wind.    Johnson  had  signed  the  following  document: — 

*'Mr.  Wise  paid  for  one  horse  12«.  6d;  9f  train  Newbury 
to  Windsor.  Nodce :  The  directars  will  not  be  answerable 
for  damage  done  to  any  horses  conveyed  by  this  railway.  I 
agree  to  abide  by  the  above  notice.    W.  S.  Johnson." 

The  plaintiff  lived  three  quarters  of  a  mile  from  the 
station  at  Windsor.  Sometimes  the  company  sent  up  horses 
to  his  stables,  but  no  regular  course  of  dealing  was  proved. 
If  a  horse  was  sent,  the  plaintiff  paid  the  man  for  bringing 
it,  but  in  general  he  sent  to  the  station  for  his  own  horses. 
The  learned  judge  directed  the  jury  to  find  a  verdict  for  the 
defendants,  reserving  leave  to  the  plaintiff  to  move  to  enter 
a  verdict  for  20L:  the  Court  to  be  at  liberty  to  amend  the 
pleadings  in  any  way  which  might  be  necessary  to  raise  this 
question. 


Thomas,  Seijt,  having  obtained  a  rule  for  that  purpose. 


Vhthank  now  shewed  cause. — ^The  hirer  of  the  horse 
did  not  write  in  time  to  inform  the  plaintiff  that  the 
horse  was  sent :  in  consequence  of  that,  the  horse  was 
foigotten  and  the  damage  was  done.  Carriers  are  re- 
sponsible at  common  law  for  everything  except  the  act  of 
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God  or  the  King's  enemies.  They  sought  to  protect 
themselves  against  so  extensive  a  responsibility  by  no~ 
ticea.  Then  came  the  Carriers*  Act,  1  Wm.  4,  c.  68, 
declaring  that  no  public  notice  should  limit  or  affect  the 
liabilities  of  carriers  at  common  law,  but  that  carriers  should 
not  be  liable  for  the  loss  of  certain  enumerated  articles  unless 
an  insurance  was  paid.  That  Act  did  not  affect  special  con- 
tracts, or  private  notices  expressly  served.  In  Walker  v.  The 
York  and  North  Midland  Railway  Company  {a\  which  related 
to  the  carriage  of  fish,  a  private  notice  was  served  limiting 
the  responsibility  of  the  company:  the  parties  objected,  but 
the  company  said  they  would  not  carry  except  upon  those 
terms,  and  they  were  held  to  be  protected  by  the  notice. 
Carr  v.  The  Lanauhire  and  Yorkshire  Railway  Com" 
pany(b\  and  Austin  v.  The  Manchester  Railway  Company  (c), 
establish  the  proposition  that  carriers,  by  private  notices 
duly  served,  might  have  protected  themselves  from  liability 
for  the  loss  of  any  goods  under  any  circumstances,  even 
though  caused  by  the  gross  negligence  of  their  own  ser- 
vants. That  was  considered  a  hardship  on  the  public,  and 
therefore  by  the  1 7  &  1 8  Vict.  c.  3 1 ,  s.  7,  it  was  enacted  "  that 
every  such  company  shall  be  liable  for  the  loss  of,  or  for  any 
injury  done  to  any  horses,  cattle,  or  other  animals,  or  to 
any  articles,  goods  o^  things,  in  the  receiving,  forwarding 
or  delivering  thereof,  occasioned  by  the  neglect  or  default 
of  such  company,  or  its  servants,  notwithstanding  any 
notice,  condition,  or  declaration,  made  and  given  by  such 
company  contrary  thereto,  or  in  any  wise  limiting  such 
liability;  every  such  notice,  condition,  or  declaration  being 
hereby  declared  to  be  null  and  void."  The  effect  of  the 
clause  is,  that  notwithstanding  any  notice  whatever,  com- 
panies are  now  liable  if  there  has  been  actual  misfeazance 

(a)  2  £.  &  B.  750.  {h)  7  Exch.  707. 

(c)  10  C.  B.  454. 

VOL.   I.— N.   &  F  EXCU* 
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on  the  part  of  tLemselves  or  their  servants.   They,  however, 

may  by  private  arrangement  protect  themselves  from  liability 

»•  for  losses  occasioned  by  any  cause  other  than  misfeazance,  if 

WssTEsir     the  terms  are  not  unreasonable.    These  terms  must  be  em- 

RA.ILWAT         1      J.     J     •  .    ,  ,    ,. 

CoxpAMT.  bodied  m  a  special  contract,  signed  by  the  person  deliver^ 
ing  the  goods  to  the  company.  [Bramwellj  B.  —  It  can 
never  be  contended  that  people  may  not  enter  into  any 
q>ecial  contracts  they  please.]  In  the  Great  Western  Bail- 
way  Company's  Acts,  there  is  a  power  for  any  one  to 
run  trains  and  carry  goods,  paying  mileage  rates.  The 
company  are  not  compellable  to  carry  goods  on  the  line. 
If  the  jdaintiff  was  not  content,  he  should  have  refused 
to  sign  the  ticket  and  paid  an  insurance.  The  declaration 
does  not  chaige  misfeazauce.  The  real  cause  of  the  injury 
was  the  negligence  of  the  sender  in  not  posting  in  proper 
time  his  letter  to  the  plaintiflP,  to  say  that  the  hone  was 
coming. 

Thomas,  Seijt.,  and  Lush,  in  support  of  the  rule. — In 
Ifyde  V.  The  Trent  and  Mereey  Namgation  Company{a\  the 
declaration  charged  the  defendants  as  common  carriers  from 
Lincoln  to  Manchester.  It  appeared  that  the  custom  had 
been  for  the  canal  proprietors  to  deliver  goods,  and  a  diarge 
had  been  made  f<Nr  the  cartage  of  a  portion  of  the  goods 
from  the  wharf,  at  the  time  when  such  portion  had  been 
received:  it  was  held  to  be  the  duty  of  the  canal  company  to 
deliver  the  good»  at  the  warehouse  of  the  consignees,  and 
that  until  such  delivery  the  company  was  subject  to  the 
usual  liability  of  carriers.  That  case  has  never  been  over- 
ruled. By  the  17  &  18  Vict  c.  31,  s.  2,  every  railway  com- 
pany is  required  to  afford  all  reasonable  fiuiilities  for  deliver- 
ing tra£Sc  from  their  railway.  If  there  is  a  duty  to  deliver 
goods,  a  forti<»i  there  must  be  a  duty  to  deliver  live  cattle. 

(a)  5  T.  R.  389. 
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At  aU  events  the  compan j  should  have  sent  the  horse  to  the 
neaiest  stable.  IBramwell,  B. — ^Yoa  would  say,  if  thej  were 
not  bound  to  deliver  the  horse,  they  were  bound  to  take  some 
caie  of  it  Could  they  leave  casks  of  sugar  exposed  to  the 
action  of  the  weather  ?]  They  are  liable  fbr  leaving  the 
hone  in  the  truck  the  whole  night,  which  was  an  act 
of  positive  negligence.    The  duty  of  the  compatiy,  when 

a  hone  arrives  and  the  owner  is  not  at  the  station,  is  to  put 

• 

^t  in  a  place  where  it  will  be  reasonably  taken  care  of. 
[BramweU^  B. — The  contract  is  in  writing  to  carry  to 
WindscK'.]  The  doty  to  deliver  is  not  inconsistent  with  it. 
It  is  a  matter  incident  to  their  busiiiess  as  carriers.  They 
should  have  sent  the  horse  to  the  nearest  livery  stable; 
Bourne  v.  OatKffe  (a).  At  the  conclusion  of  the  carriage  they 
undertook  a  new  obligation  smaller  than  the  other.  They 
would  have  been  safe  in  delivering  the  horse  at  the  stables. 
Ganide  v.  The  Trent  and  Mersey  NavigaHcn  Company  (6), 
shews  that  if  the  livery  stables  had  been  burnt,  the  company 
would  not  have  been  responsible.  The  company  are  liable, 
even  if  they  are  to  be  considered  as  only  gratuitous  bailees. 
[PoOock^  C.  B. — ^They  Were  not  voluntary  bailees].  When 
the  railvray  company  accepted  the  hone  to  be  cairied,  they 
must  be  taken  to  have  contemplated  the  possibility  of  such 
a  contingency  as  that  which  happened. 
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Cur»  ado.  vult* 

Pollock,  C.  B.,  now  said. — This  was  a  case  where  a 
horse  was  sent  firom  Newbury  to  Windsor.  It  appeared 
that  the  horse  had  been  neglected,  and  was  very  much 
injured  in  consequence  of  smih  neglect      In  referring 


(a)  4  Bing.  I).  C.  314.     In      Proc.,  11  CI.  &F.45. 
Error,  3  M.  &  6.  642.   In  Bom.         (i^)  4  T.  R.  581. 

F  2 
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to  the  facts  of  the  case^  there  can  be  no  doubt  whatever, 
but  that  the  person  who  had  hired  the  horse  was  himself 
the  real   cause  of  all  the  mischief.      The  railway  com- 
pany may  to  a  certain  extent  have  been  blameable,  but 
the  person  who  produced  the  mischief  was  the  sender  of 
the  horse,  who  sent  it  without  having  forwarded  any  let- 
ter to  inform  the  plaintiff  that  it  was  coming,  and  without 
any  groom  or  person    to   attend  it  during  the  journey. 
One  of  the  witnesses  stated,  that  it  was  the  usual  and 
proper  course  for  an  intimation  to  be  sent,  and  for  some- 
body to  come  and  meet  horses  sent  by  train,  at  the  end  of 
the  journey.    If  that  had  been  done,  the  horse  would  have 
been  taken  care  of,  and  no  mischief  would  have  happened* 
This  action  appears  to  us  an  attempt  to  throw  upon  the 
railway  company,  who  are  certainly  not  free  from  blame 
the  responsibility  for  an  injury  which  in  reality  was  occa- 
sioned by  the.  person  who  sent  the  horse.     But  we  think 
the  mischief  was  covered  by  the  terms  of  the  note  in  writ- 
ing; and  that  the  horse  having  been  accepted  under  a  spe- 
cial contract,  by  which  the   railway  company  were  not 
to  be  liable  for  any  damage  which  might  be  done  to  it ; 
that  any  injury  which  might  happen  to  it,  while  remaining 
at  the  station  till  somebody  came  and  made  an  application 
for  it,  must  be  considered  as  part  of  the  risk  of  sending  it 
from  one  place  to  the  other.      We  think,  therefore,  that 
the  verdict  ought  not  to  be  disturbed,  and  the  rule  will  be 
discharged. 

Rule  dischaiged. 


(a)  See  Simatu  v.  The  Great      We^emRaihoay  Con^pany^  App., 
Western  BaUway  Company,  18  C.      v.  Dunham^  Resp.,  18  C.  B.  826. 
B.  805 ;  The  London  and  North 
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Green  v.  Braddyll.  Apnne, 

On  the  2Dd  November,  1852,  the  plaintiflTa  attorney,  InNoyember. 

18o«9  too 

believing  that  the  defendant  was  residing  in  France,  issued  plaintiff*!  at- 

torney  issued 

against  him  a  writ  of  summons  in  the  form  prescribed  by  against  the  de. 

the  I8th  section  of  '^The  Common  Law  Procedure  Act,  ofsummoDsin 

1852,"  for  service  on  a  British  subject  residing  out  of  the  Icribedby  the 

jurisdiction  of  the  superior  Courts.     In  February  1853,  the  ^^  t^^'^iS^on 

plaintiflTs  attorney  applied  to  the  defendant's  attorney  to  ^T^5^**f"7 

give  an  undertaking  to  appear  to  the  action,  which  was  ^7^^  ^^^ 

refused.     On  the  19th  March  in  the  same  year,  the  defen-  residing  out  of 

theiurisdiction. 

dants  attorney  entered  an  appearance  for  the  defendant  in  the  following 

rm        t  •     •/*•»'  1    •  1  March  the  do- 

rhe  plaintiff  s  attorney  not  bemg  aware  that  an  appearance  fendanfs  at- 
wasentered,  from  time  to  time  renewed  the  writ  of  summons,  l^^P^an'^^^ 
and  on   the  Slst  March  in  the  present  year  served  the  ^ttoraiy  nof ' 
defendant  at  Leamineton  with  a  copy  of  the  renewed  writ*  ^*°fif  ***" 

°  *^''  that  an  appear- 

The  defendant  had  continually  resided  in  Eneland  since  ancewasenter- 

•'  ^  ed,  from  time  to 

September  1851.  time  renewed 

the  writ,  and  on 
the  31st  March 

Maude  now  moved  for  a  rule  to  shew  cause  why  the  fendant,  who 

copy  and  service  of  the  writ  should  not  be  set  aside' for  residermEng- 

irregubirity.  —  First,  the  writ  itself  is  irregular.    The  18 th  ^^^^  ^%^  ^. 

section  of  the   *«  Common  Law  Procedure  Act,  1852,"  "«^ ,''"!!, 

Held,  tbat 

provides  that  ''in  case  a  defendant  beins  a  British  subject,  there  was  no 

*  ...  .  .  ground  for  set* 

is  residing  out  of  the  jurisdiction  of  the  said  superior  Courts  ting  aside  the 
in  any  place  except  in  Scotland  or  Ireland,  it  shall  be 
lawful  for  the  plaintiffs  to  issue  a  writ  of  summons  in  the 
form  contained  in  the  Schedule  (A)  to  this  act  annexed, 
marked  No.  2,  which  writ  shall  bear  the  indorsement  con- 
tained in  the  said  form,  purporting  that  such  writ  is  for 
service  out  of  the  jurisdiction  of  the  said  superior  Courts; 
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and  the  time  for  appearance  by  the  defendant  to  such  writ 

shall  be  regulated  bj  the  distance  from  England  of  the 

9.  place  where  the  defendant  is  residing/'  &c«     Therefore  that 

Beaddtll.  ,  -, 

form  of  writ  can  only  be  served  out  of  the  jurisdiction  of 
the  superior  Courts,  and  upon  a  British  subject  residing  out 
of  such  jurisdiction*  The  2 1st  section  provides  that  if  either 
of  the  forms  of  writ  of  summons  contained  in  Schedule  (A) 
'*  shall  by  mistake  or  inadvertence  be  substituted  for  any 
other  of  them^  such  mistake  or  inadvertence  shall  not  be  an 
objection  to  the  writ,"*  &c. ;  but  the  writ  may,  upon  an  ex 
parte  application  to  a  Judge,  be  amended.  Here  there  was 
no  substitution  of  one  writ  for  another  by  mistake  or 
inadvertence,  but  the  writ  was  purposely  and  designedly 
issued  in  this  form,  it  being  supposed  that  the  defendant 
was  resident  abroad.  [Alderson^  B. — It  was  through  mistake 
or  inadvertence  that  the  defendant  was  served  with  a  writ 
in  this  form.  The  plaiiitiff 's  attorney  was  either  mistaken 
in  supposing  that  the  defendant  was  resident  abroad,  or 
he  did  not  advert  to  the  circumstance  that  a  writ  in  this 
form  could  only  be  served  on  a  British  subject  resident 
abroad]. — Secondly,  there  was  no  power  to  renew  the  writ 
after  an  appearance  was  entered. 

Lush  shewed  cause  in  the  first  instance. — This  is  clearly 
a  case  within  the  21st  section;  and  with  respect  to  the 
other  point  there  is  no  irregularity.  It  is  the  common 
practice  for  a  defendant  to  enter  an  appearance  upon  notice 
that  a  writ  has  issued  against  him,  and  waive  the  service. 

Per  CuBiAM(a). — There  is  no  ground  for  our  interference. 

Rule  discharged. 

(a)  'PoQock^  C.  B.,  AlderiOHt  B.,  and  BramweU^  B. 
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Carl  Loins  JuNoftLUTH,  Hermann  Kirchner  and  Her- 
mann Mbngb  v.  Wat. 

JL  HE  declaration  stated,  that  plaintifis  aimed  to  sell  to  On  the  sale  of 

■^  ^'  ^     ^         certain  goods 

defendant,  and  the  defendant  agreed  to  buy  of  the  plaintiffs,  by  the  plain. 

tiflb,  the  de- 
certain  shares  in  a  mining  company,  called  the  Anglo  fendant,  the 

Waldeck  Mining  Society,  for  the  sum  of  1800/.,  for  which  S^^LTto'ac- 

sam  the  defendant  agreed  to  accept  four  bills  of  exchange  iStp^ce,  wd 

for  the  payment  of  460i  each,  one  of  which  was  to  be  ^f^^l^y^ 

payable  on  the  22nd  <^  October,  a.  d.   1854 ;  and  the  ^^}J^^  bills 

■^  "^  '  should  be  given 

defendant  promised  and  agreed  with  the  plaintifis  to  pay  ^ben  the  biib 

became  due. 

the  sums  of  money  for  which  such  bills  wete  to  be  given  One  of  the 

bills  having 

at  the  times  when  the    bilb  should  become  due;  that  beenaftenraids 
in  pursuance  of  this  agreement,  the  defendant  accepted,  the  defendimt, 
amongst  others,  a  bill  drawn  by  the  plaintiff  C.  L.  Jung-  ^^eno^  ^ 
bluth  upon  the  defendant,  for  the  sum  of  450/.,  payable  ^n^indoned 
to  the  plaintiflb  Kitchner  and  Menge,  or  their  order,  on  ^  ^T^^  ^ 
the  22nd  of  October,  A.  d.  1854,  drawn  and  made  payable  ^^*  that  no 

"  action  could  be 

in  manner  aforesaid,  at  the  request  and  for  the  convenience  mamtained  by 

the  plaintifis  on 

of  the  plaintiflB,  without  there  being  any  consideration  the  promise  to 
whatever  in  respect  of  the  plainlifls  ELirchner  and  Menge  ^on  thrbUl!f 
being  the  payees  thereof  instead  of  the  plaintifls ;  and  that  ^^       ^^^ 
this  bill  was  afterwaids  indorsed  by  the  lasft  named  plaintifis 
to  one  Charles  Frederick  Jnngbloth,  to  bold  as  the  agent  of 
the  plaintifla  and  on  their  account ;  that  afterwards,  while 
C.  F.  Jungbluth  so  held  the  same,  mkt  while  the  plaintifla 
were  entitled  to  the  said  bill,  AUd  to  the  sum  of  money 
therein  mentioned,  the  said  bill  was  wrongfally  destroyed 
by  the  defendant.     Yet,  although  the  plaintiffs  have  done 
all  things  to  entitle  them  to  receive  from  the  defendant 
payment  of  the  sum  of  money  by  which  the  said  bill  was  so 
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given  as  aforesaid ;  and  although  the  time  when  the  said 
bill  became  due  elapsed  long  before  the  commencement  of 
this  suit,  and  the  defendant  then  had  notice  of  the  pre- 
mises,  yet  he  hath  not  paid  to  the  plaintifis  the  said  last 
mentioned  sum  of  money,  or  any  part  thereof;  nor  hath  he 
paid  the  said  bill  of  exchange,  but  has  always  refused  to 
do  so. 

Demurrer  and  joinder  therein. 

Honyman,  in  support  of  the  demurfer. — At  time  of  its 
destruction,  this  bill  was  legally  vested  in  Charles  Frede- 
rick Jungbluth.  In  Crowe  v.  Clay  (a),  an  action  brought 
on  the  consideration  of  a  bill,  and  a  plea  that  the  bill  which 
had  been  given  for  it  was  lost,  was  held  to  be  a  sufficient 
answer.  That  was  before  the  Common  Law  Procedure 
Act,  1854:  since  the  passing  of  that  act,  the  defendant 
would  have  no  defence  to  an  action  by  Charles  Frederick 
Jungbluth. 

JRaymond,  contrL — The  undertaking  is  not  only  to  give 
but  pay  the  bills.  Can  it  be  said  that  this  agreement 
amounts  to  no  more  than  is  implied  firom  the  acceptance  of 
the  bill  ?  [AldersoHy  B. — I  think  that  it  is  nothing  more.] 
It  is  not  an  uncommon  thing  for  a  person  to  agree  that 
he  will  do  something  which  he  is  already  bound  to  do  by 
contract.  A  prima  facie  breach  is  admitted  on  the  record. 
[MartiUf  B. — In  the  ordinary  case,  where  goods  are  sold 
and  a  bill  given  for  the  price,  which  is  indorsed  over ;  if 
the  bill  is  not  paid,  no  action  Hes  by  the  seller  of  the  goods 
while  the  bill  remains  in  the  hands  of  the  indorser.]  Here 
is  something  more  than  the  case  of  goods  sold,  and  a  bill 
given  in  payment ;  there  is  an  express  contract  with  the 
plaintifls  to  pay  when  the  bill  becomes  due.  Unless  no 
such  contract  as  that  stated  can  be  made,  the  plaintiff  is 

(a)  9  Exch.  604. 
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entitled  to  judgment,    if   it    be  only  for   nominal    da-        1856. 

™*g®S-  JUHOBLUTH 

V. 

Way. 


r,  B. — ^The  agreement  must  be  read  as  a  promise 
to  pay  the  person  entitled  to]  receive  payment  of  the  bill 
at  maturity. 

Per  Curiam.— The  plaintiff  may  have  leave  to  amend, 
otherwise  there  must  be  judgment  for  defendant 

Rule  accordingly. 


Clat  v.  Yates.  May  3, 

UeCL  A  RATION  for  goods  sold  and  delivered,  and  The  plaintiff. 
work  and  labour  and  materials.— Plea :  never  indebted.        bafS°i«ree?to 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  g^JPj^^^f*® 
after  last  Hilary  Term,  it  appeared  that  the  defendant  ap-  600  copies  of 

a  treatise^  to 

plied  to  the  plaintiff,  a  printer^  to  print  a  second  edition  of  which  a  dedi. 

cation  was  to 

a  treatise  called  ^^  Military  Tactics."    This  edition  was  to  be  prefixed,  at 
contain  a  dedication  to  Sir  William  Napier.     The  plaintiff  per  sheet,  in- 
verbally  agreed  to  find  the  paper  and  print  500  copies  for  The*tlliu?M  ^ 
4/.  lOf.  a  sheet     At  the   time  the  plaintiff  commenced  ^  ^^Mhe 
printing  the  treatise  the  dedication  was  not  written,  but  it  ft^^^^^^Jion 
was  afterwards  sent  to  him  and  the  type  set  up  without  his  w"  jejised  by 

•"^  '^  the  defendant 

havine  any  knowlecre  of  its  contents.   After  the  proof  sheets  and  returned  to 

^       ^.      ,        ^  .  ^  theplantiff; 

of  the  dedication  had  been  revised  by  the  defendant  and  he,  for  the  first 
returned  to  the  plaintiff,  he  for  the  first  time  discovered  ed  that  it  con- 
that  the  dedication  contained  libellous  matter,  and  he  re-  matter,  and 
fused  to  complete  the  printing  of  it    The  defendant  would  ^^^^  theprinu 

mg  of  it. 

Bdd:  First,  that  this  vi  as  not  a  contract  for  the  sale  of  goods'  within  the  17th  section  of 
the  SMale  of  Frands  as  extended  by  the  9  Geo.  4,  c.  14,  s.  7. 

Secondly,  that  as  the  dedication  was  libellous  the  plaintiff  was  justified  in  refusing  to  com- 
plete the  printing  of  it,  and  was  entitled  to  recover  for  printing  the  treatise. 

4 


74  BZCllSaUKB  REPORTS. 

not  pay  for  the  treadse  without  the  dedication,  whereupon 
the  present  action  was  brought  to  recover  for  printing  the 
treatise. 

It  was  objected,  on  behalf  of  the  defendant :  first,  that 
this  was  a  contract  for  the  sale  of  goods  within  the  17th 
section  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  as  ex- 
tended by  the  9  Geo.  4,  c  14,  s.  7;  secondly,  that  the 
contract  was  an  entire  one,  viz.,  to  print  the  treatise  and 
the  dedication,  and  that  the  plaintiff  having  refused  to 
print  the  dedication  was  not  entitled  to  recover  in  respect 
of  the  treatise.  The  learned  judge  left  it  to  the  jury  to  say, 
first,  whether  work  and  labour  was  the  essence  of  the  con- 
tract, and  the  materials  merely  ancillary ;  secondly,  whether 
the  dedication  was  libellous.  The  jury  found  both  ques- 
tions in  the  affirmative,  whereupon  a  verdict  was  entered 
for  the  plaintiff,  leave  being  reserved  to  the  defendant  to 
enter  a  verdict  for  him. 

Quoin,  in  the  present  term,  obtained  a  rule  nisi  accord- 
ingly, against  which 

Mantaffue  Smith  and  Hafinen  now  shewed  cause. — Thb 
is  not  a  contract  for  the  sale  of  goods,  but  for  work,  labour 
and  materials.  The  printer  bestows  his  skill  and  labour  in 
printing  the  work,  and  the  materials  are  merely  ancillary. 
In  Grafton  v.  Armiiaffe{a\  the  plaintiff  was  employed  by 
the  defendant  to  devise  a  method  of  curving  metal  tubing 
for  the  purpose  of  manufiusturing  life-buoys,  and  it  was  held 
that  the  plaintiff  might  recover  under  a  count  for  work, 
labour,  and  materials.  In  Clarke  v.  Jifumfard(b),  which 
was  an  action  on  a  farrier's  bill.  Lord  EUenborongh  said, 
''Any  species  of  work  and  labour  may  be  given  in  evidence 
under  such  a  general  count;  and  the  medicines  here«nay 
(a)  2  C.  B.  336  (ft)  3  Camp.  37. 
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be  considered  maieriak  employed  by  the  plaintiff  in  and 
about  the  business  of  the  defendant."  It  is  true  that  in 
JitkmMom  v.  BeU(a\  BayUy^  J.,  expressed  an  opinion,  that 
where  a  person  is  employed  to  work  up  his  own  materials 
into  a  chattel,  he  cannot  recover  for  work  and  labour;  but 
in  Grafton  v.  Amuiaffe{b),  Maukf  J.  says,  ''In  order  to 
sustain  a  count  for  work  and  labour,  it  is  not  necessary  that 
the  work  and  labour  should  be  performed  upon  materials 
that  are  the  property  of  the  plaintiff;"  and  Erie,  J.  adds, 
**  Suppose  an  attcumey  were  employed  to  prepare  a  partner- 
ship or  other  deed,  the  draft  would  be  upon  his  own  paper, 
and  made  with  his  own  pen  and  ink,  might  he  not  main- 
tain an  action  for  work  and  labour  in  preparing  it"  [Alder^ 
won,  B. — If  the  defendant  had  found  the  paper  and  ink,  it 
would  have  been  a  contract  for  work  and  labour  simpliciter; 
and  the  fact  of  the  plaintiff  having  found  the  paper  and  ink 
only  makes  it  a  contract  for  work,  labour,  and  materials.] — 
Secondly,  the  plaintiff  is  entided  to  recover  for  printing 
the  treatise,  notwithstanding  he  refused  to  deliver  the  dedi- 
cation. When  the  plaintiff  discovered  that  the  dedication 
was  libellous,  he  was  justified  in  refusing  to  complete  the 
printing  of  it.  In  Popktt  v.  Stockdale{c),  Bnt,  C.  J.  ruled 
that  the  printer  of  an  immoral  and  libellous  work  ^cannot 
maintain  an  action  for  his  bill  against  the  publisher  who 
employed  him. 

Qiuim,  in  support  of  the  rule. — This  is  a  contract  for  the 
sale  of  goods  within  the  17  th  section  of  the  Statute  of 
Frauds.  Suppose  a  printer  is  employed  to  print  a  hundred 
visiting  cards,  would  that  be  a  contract  for  work  and  labour  ? 
[Marim,  R,  referred  to  Betuley  v.  Bigndld  (J),  where  it 
was  held  that  a  printer  could  not  recover  for  labour  or  male- 

(a)  8  B.  &  C.  277.  (6)  2  C.  B.  336. 

(0  Kj.  k  Moo.  337.  (rf)  5  B.  &  Aid.  335. 
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rials  used  in  printing  a  work  to  which  his  name  was  not 
affixed,  pursuant  to  the  39  Gea  3,  c.  79,  s.  27.]  In  Ad- 
dison on  Contracts,  p.  223,  4th  ed.,  it  is  said,  **  There  is  a 
great  analogy,  it  has  been  observed  by  civilians,  between 
this  class  and  description  of  contract  of  sale  and  the  con- 
tract of  letting  and  hiring  of  work  and  labour;  and  we  are 
told,  in  the  Digest  and  in  the  Institutes,  how  to  discriminate 
between  the  one  and  the  other.  If,  it  is  said,  the  materials 
for  the  work,  as  well  as  the  work  itself,  have  been  furnished 
by  the  workman,  then  the  contract  is  a  contract  of  sale.  If, 
on  the  other  hand,  the  employer  has  furnished  the  materials, 
and  the  undertaker  of  the  work  contributes  his  labour 
merely,  the  contract  is  a  contract  of  letting  and  hiring  of 
labour."  Again,  the  same  author  says,  p.  443,  '*If  the 
ground  work  of  the  labour  or  the  principal  material  entering 
into  its  composition  has  been  provided  by  the  employer,  the 
contract  is  a  contract  for  the  letting  and  hiring  of  work,  al- 
though the  undertaker  of  the  work  may  have  furnished  the 
accessorial  materials  necessary  for  its  completion.  If  a  man^ 
for  instance,  sends  his  own  cloth  to  a  tailor  to  be  made  into 
a  coat,  and  the  tailor  furnishes  the  buttons,  the  thread,  and 
the  trimmings,  the  contract  is,  nevertheless,  a  letting  and 
hiring  of  work,  and*not  a  contract  of  buying  and  selling." 
In  support  of  that  position  the  author  cites  Pothier,  Louage 
d'ouvrage.  No.  394.  {^Martiuy  B. — Suppose  an  artist  paints 
a  portrait  for  300  guineas,  and  supplies  the  canvas  for  it, 
which  is  worth  10«.,  surely  he  might  recover  under  a  count 
for  work  and  labour.]  No  certain  rule  can  be  deduced 
from  the  comparative  value  of  the  labour  and  materials.  In 
Atkinson  v.  ]^eU{a)y  Bayley,  B.,  says,  *^  If  you  employ  a 
man  to  build  a  house  on  your  land,  or  to  make  a  chattel, 
with  your  materials,  the  party  who  does  the  work  has  no 
power  to  appropriate  the  produce  of  his  labour  and  your 

(a)  8  B.  &  C.  277. 
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inateriak  to  anj  other  person.   Having  bestowed  bis  labour,        1856. 
at  your  request,  on  your  materials,  he  may  maintain  an       ^"^^'^""^ 
action  against  you  for  work  and  labour.    But  if  you  employ  •»• 

another  to  work  up  his  own  materials  in  making  a  chattel, 
then  he  may  appropriate  the  produce  of  that  labour  and 
materials  to  any  other  person.  No  right  to  maintain  any 
action  Tests  in  him  during  the  progress  of  the  work ;  but 
when  the  chattel  has  assumed  the  character  bargained  for, 
and  the  employer  accepted  it,  the  party  employed  may 
maintain  an  action  for  goods  sold  and  delivered."  Grafton 
T.  Armitaffe(a)  is  distinguishable,  for  there  the  contract  was 
not  to  deliver  anything  in  a  manufactured  state,  but  merely 
to  make  experiments.  [Jlfarftn,  B. — The  work,  when 
printed,  may  not  be  worth,  as  a  book,  one  halfpenny,  or 
it  may  be  worth  100/.;  then,  if  there  has  been  no  express 
stipulation  as  to  payment,  in  what  way  is  the  printer  to  be 
paid?] — Secondly,  this  was  an  entire  contract,  to  print  both 
the  dedication  and  the  treatise,  and  the  plaintiff  is  not 
entitled  to  charge  for  printing  the  treatise  without  the 
dedication.     In  such  a  case  no  implied  contract  arises. 

Pollock,  C.  B. — The  rule  must  be  discharged.  The 
first  question  is,  whether  this  is  a  contract  for  the  sale  of 
goods  within  the  17th  section  of  the  Statute  of  Frauds,  and 
I  am  of  opinion  that  it  is  properly  a  contract  for  work, 
labour  and  materials.  It  appears  from  Chitty  on  Pleading  (ft), 
that  a  count  for  work,  labour  and  materials  may  be  resorted 
to  by  farriers,  medical  men  and  surveyors,  and  that  such  is 
the  form  in  which  they  are  in  the  habit  of  suing.  Against 
the  opinion  of  Bayley^  J.,  in  Atkinton  v.  Bell^  we  may  set 
off  the  opinions  of  Mauk,  J.,  and  -£r&,  J.,  in  the  case  of 
Grafton  v.  Armitage,  and  then  we  have  to  decide  the  point 

(a)  2  C.  B.  336. 

lb)  Vol.  1,  p.  359 ;  Vol.  2,  p.  61,  62,  7th  ed. 
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as  if  it  were  quite  new  and  without  authority.  It  may  happen 
that  part  of  the  materials  is  found  by  the  person  for  whom  the 
work  is  done,  and  part  by  the  person  who  does  the  work,  for 
instance,  the  paper  forprinting  may  be  found  by  the  one  party, 
while  the  ink  is  found  by  the  printer.  In  such  cases  it  seems 
to  me  that  the  true  criterion  is»  whether  woik  is  the  essence 
of  the  contract,  or  whether  it  is  the  materials  supplied. 
My  impression  is,  that  in  the  case  of  a  woric  of  art,  whether 
in  gold,  silver,  marble  or  plaister,  where  the  application  of 
skill  and  labour  is  of  the  highest  description,  and  the  mate- 
rial is  of  no  importance  as  compared  with  the  labour,  the 
price  may  be  recovered  as  work,  labour  and  materials.  No 
doubt  it  is  a  chattel  that  was  bargained  for,  and,  if  delivered, 
might  be  recovered  as  goods  sold  and  delivered,  still  it  may 
also  be  recovered  as  work,  labour  and  materials.  Therefore 
it  appears  to  me  that  this  is  properly  a  contract  for  work, 
labour  and  materials.  I  am  inclined  to  think  that  it  is  only 
where  the  bargain  is  for  goods  thereafter  to  be  made,  and 
not  where  it  is  a  mixed  contract  for  work  and  materials 
to  be  found,  that  Lord  Tenterden*s  Act,  9  Geo.  4,  c.  14, 
applies,  and  the  reason  why  no  cases  on  this  subject  are 
found  in  the  books  is,  that  before  Lord  Tenderten's  Act 
passed  the  Statute  oi  Frauds  did  not  apply  to  the  case  of 
goods  not  actually  made,  or  fit  for  delivery.  I  think,  there- 
fore, that  the  objection  does  not  arise. 

Then  with  respect  to  the  other  point,  I  entertain  no 
doubt  I  told  the  jury  that  if  the  plainti£P  agreed  to  print  the 
dedication  and  the  treatise,  and  so  undertook  to  print  that 
which  he  knew  to  be  libdlous^  and  afterwards  said  that  he 
would  not  print  both ;  in  such  case  he  could  not  recover. 
I  think  his  right  to  recover  rests  entirely  on  this  ground, 
that  he  had  been  furnished  with  the  treatise  without  the  de- 
dication. The  dedication  was  afterwards  sent,  but  he  had  no 
opportunity  of  reading  it  until  after  it  was  printed ;  he  then 
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discovered  that  it  was  libellous,  and  refused  to  permit  tbe        1856. 
defendant  to  have  it»    I  think  that  if  a  contract  is  bon&Jid^      '^^"'^ 
entered  into  by  a  printer  to  print  a  work  consisting  of  two  v. 

partsiy  and  at  the  time  he  enters  into  the  contract  he  has  no 
means  of  knowing  that  one  part  is  unlawful,  and  he  exe- 
cutes both,  but  afterwards  suppresses  that  which  is  unlawfol» 
there  is  an  implied  nndertaking  on  the  part  of  the  person 
employing  him  to  pay  for  so  much  of  the  work  as  is  law- 
iiiL  For  these  reasons  I  think  that  ibe  rule  ought  to  be 
discharged. 

Aldbbson,  B. — I  am  of  the  same  c^nion,  and  have 
nothing  to  add. 

Mabtin,  R — ^I  am  of  the  same  opinion.  There  are  three 
matters  of  chaige  well  known  to  the  law,  vii.,  for  labour 
mmply,  for  labour  and  materials,  and  for  goods  sold  and  deli* 
vered.  Now  every  case  must  be  judged  of  by  itself,  and 
what  is  the  present  case?  The  defendant  having  a  manu* 
script,  takes  it  to  a  printer  to  print  for  him.  Then  what 
does  he  intend  shall  be  done  1  He  intends  that  the  pmter 
shall  use  his  type,  shall  set  it  up  in  a  frame  and  impress  it 
on  paper,  that  the  paper  shall  be  submitted  to  the  author, 
that  the  author  having  corrected  it,  shall  send  it  back  to 
the  printer,  who  shall  again  exercise  labour  and  make  it 
into  a  complete  thing  in  the  shape  of  a  book.  That  being 
so,  I  think  that  the  plaintiff  was  employed  to  do  work  and 
labour,  and  supply  materials,  and  for  that  he  is  entitled  to  be 
paid.  It  seems  to  me,  that  the  true  criterion  is  this-HSuppose 
there  was  no  contract  as  to  payment^  and  the  printer  broi^ht 
an  action  to  recover  what  he  was  by  law  entitled  to  receive, 
would  that  be  the  value  of  the  book  as  a  book?  I  apprehend 
not;  for  the  book  might  not  be  worth  half  the  value  of  the 
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1856.        paper  on  which  it  was  printed,  but  he  would  be  entitled  to 
^^^^''^^      recover  for  his  work,  labour,  and  materials  supplied ;  there- 

V.  fore,  this  is  in  strictness,  work,  labour,  and  materials  done 

Tatb0. 

and  provided  by  the  plaintiff  for  the  defendant  In  the  case 
of  Sensky  t.  Bignold  (a),  where  the  defence  was,  that  the 
printer  had  not  aflixed  his  name  to  the  book  as  required  by 
the  39  Geo.  3,  c.  79,  s.  27,  it  was  treated  by  Abbott^  C.  J., 
Bayky,  J.,  and  Holroyd,  J.,  as  a  contract  for  work,  labour, 
and  materials,  and  concurring  in  opinion  with  them,  I  do 
not  think  it  profitable  to  go  into  an  examination  of  the 
other  cases. 

With  respect  to  the  other  point,  I  agree  that  as  soon  as  a 
printer  discovers  the  objectionable  nature  of  the  work  which 
he  is  employed  to  print,  he  ought  to  stop,  and  that  he  would 
not  be  entitled  to  recover  for  work  done,  after  he  made  the 
discovery.  But  I  cannot  doubt  that  in  this  case,  although 
the  contract  has  never  been  performed,  yet  as  the  work  was 
commenced  on  the  retainer  of  the  defendant,  and  in  igno- 
rance that  part  of  it  was  unlawful,  a  duty  arises  to  pay  the 
plaintiff  for  that  part  which  he  has  performed.  It  is  like  one 
of  those  transactions  where  a  person  accepts  goods  not  made 
according  to  contract,  in  which  case  the  law  implies  a  pro- 
mise to  pay  for  them;  though  perhaps  the  better  expression 
would  be,  *'a  duty  arises  to  pay  for  them,*'  for  the  true 
ground  of  the  right  to  recover  is,  that  such  a  state  of  cir- 
cumstances has  arisen  that  in  point  of  law  there  is  a  duty 
to  pay. 

Bramwell,  B. — ^I  did  not  hear  the  whole  of  the  argu- 
ment, and  will  not  therefore  give  a  decided  opinion,  but  I 
am  inclined  to  think  that  the  plaintiff  is  entitled  to  recover, 
even  assuming  Mr*  QuaifCs  argument  to  be  right.     The 

(a)  5  B.  &  Aid.  335. 
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coDtract  is  to  print  a  treatise  and  a  dedication,  the  latter  to        1856. 
be  thereafter  famished.     That  imposed  on  the  defendant      ^"c^^ 
the  obligation    of  furnishing  a  dedication,  such   as  the        ^' 
plaintiff  could  by  law  print     It  may  be  true,  as  Mr.  Quoin 
says,  that  the  entire  article  was  not  produced,  and  the 
defendant  was  not  bound  to  accept  a  partial  one ;  but  then 
the  plaintiff  might  maintain  an  action  against  the  defendant 
on  his  implied  contract  to  furnish  a  lawful  dedication,  or 
instead  of  that,  he  may  rely  upon  an  implied  contract  to 
be  paid  for  what  he  could  lawfully  print*    However,  for  the 
reason  before  stated,  I  give  no  decisive  judgment  on  the 
point 

Rule  dischaiged* 


DoBSON  V.  CoLLis,  and  Another.  ^  4* 

X  HE  declaration  stated,  that  it  was  agreed  between  the  A  contract  for 

service  for  more 

plaintiff  and  the  defendants,  that  the  plaintiff  should  serve  than  a  year, 
the  defendants,  and  be  retained  by  them  in  the  capacity  of  determination 
a  tzBveller  until  the  1st  of  September,  a.  d.  1855,  and  for  on  a  giren 
a  year  thereafter,  unless  the  said  employment  were  deter-  the'iuh'section 
mined  by  three  months  notice  given  by  the  plaintiff  or  °J  p^J^^"  ^d 
defendants  respectively,  for  hire  and  reward  agreed  upon  »«?*  therefore 
between  them.     And  the  plaintiff  entered  into  the  said 
service ;  and  has  done  all  things  on  his  part  to  entide  him 
to  the  fulfilment  by  the  defendants  of  the  said  agreement, 
and  was  always  ready  and  willing  to  continue  in  the  said 
service :  Yet  the  defendants,  before  the  said  1st  of  Sep- 
tember, ▲.  D.  1855,  and  during  the  said  period  of  service, 
discharged  and  dismissed  the  plaintiff  against  his  will  from 
the  said  service,  whereby  the  plaintiff  has  been  prevented 
from  earning  hb  salary,  &c. 

VOL.   I. — ^N. 'a  Q  EXCH. 
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Plea.  —  That   it   was   not  agreed  as  alleged     Issue 
thereon. 

At  the  trial,  before  PoUocky  C.  B.,  at  the  London  sittings 
after  last  Michaelmas  term,  it  appeared  that  on  the  2nd  of 
October,  1854,  the  defendants  verbally  agreed  to  employ 
the  plaintiff  as  a  traTeller  upon  the  terms  stated  in  the 
declaration.  It  was  objected  on  the  part  of  the  defendants, 
that  this  was  an  agreement  not  to  be  performed  within  the 
year,  and  therefore  required  to  be  in  writing  by  the  fourth 
section  of  the  Sutate  of  Frauds,  29  Car.  2,  c.  3.  The 
learned  Judge  was  of  that  opinion,  and  directed  a  verdict 
for  the  defendant,  reserving  leave  to  the  plaintiff  to  move 
to  enter  the  verdict  for  him. 

Hannen,  in  last  Hilary  term,  obtwied  a  rule  nisi  accord- 
ingly, against  which 

Montague  Smith  now  shewed  cause. — This  was  a  contract 
for  service  for  more  than  a  year.  The  circumstance  that 
the  agreement  miffht  be  determined  within  the  year,  does 
not  take  the  case  out  of  the  operation  of  the  Statute  of 
Frauds ;  Roberts  v.  Tucker  (a). — The  Court  then  called  on 

Hannen  to  support  the  rule. — In  Roberts  v.  Tucker^  it 
did  not  appear  on  the  face  of  the  contract,  that  it  could  be 
performed  within  a  year,  in  this  case  it  does.  There  is  no 
authority  for  saying  that,  where  a  contract  may  by  its 
terms  be  put  an  end  to  within  the  year,  it  is  within  the 
statute.  A  hiring  for  a  year,  and  so  on  firom  year  to  year 
as  long  as  the  parties  shall  respectively  please,  is  not  a 
contract  within  the  statute,  Seestan  v.  Colfyer(by,  Where 
the  contract  provides  for  its  determination  within  the  year, 
if  notice  be  given  that  it  shall  not  extend  beyond  the  year, 
(a)  3  Exch.  633.  (b)  4  Bing.  909. 
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DO  part  of  the  oontraet  will  Iui?e  been  uoperfimned.  [Po/-  1856. 
lock,  C.  B, — A  contract,  which  by  its  general  terms  is  ^^^^^ 
not  to  be  performed  within  the  year,  is  not  taken  out  of  «* 

the  statute  because  it  may  be  defeated  on  a  given  event. 
Suppose  a  contract  for  two  years  provided,  that  if  a  certain 
person  returns  from  abroad  before  the  expiration  of  the 
first  year,  it  should  be  at  an  end :  Birch  v.  The  Earl  of 
Lherpool  {a)f  is  an  authority  that  such  a  contract  is  within 
the  statute.]    In  that  case  the  contract  was  for  five  years; 
and  it  contained  no  provision  for  its  determination  within 
the  year.     [Pollock,  C.  B« — By  the  custom  of  trade  it  was 
determinable  at  any  time  within  that  period ;  and  Bayley,  J. 
said,  *<  Assuming  that  the  custom  proved  is  to  be  consi- 
dered as  part  of  the  contract,  still  the  contract  was  in  its 
terms  an  agreement  for   five  years,  determinable  by  the 
parties  within  that  period."]     Suppose  this  had  been  a 
contract  for  a  year,  with  a  proviso  for  continuing  it  by 
noCice  for  another  year,  that  would  not  have  been  within 
the  statute:  yet  this  case  is  not  ^stinguishable  in  prin- 
ciple.    Metzner  v»  Botion{b)  shews,  that  the  defeazance  is 
part  of  the  contract.     [AUderMon,  B. — The  distinction  is 
this,  where  the  contract  is  for  more  than  a  year,  though 
subject  to  a  defeasance,,  it  is  a  contract  not  to  be  performed 
within  the  year,  just  as  a  tenancy  for  a  year,  with  power  to 
detennine  it  within  the  year,  is  a  tenancy  for  a  year ;  but 
where  the  contract  is  for  a  year,  subject  to  a  proviso  for 
enlargement,  that  is  only  a  contract  for  one  year.    The  rea« 
soning  would  equally  apply  to  a  contract  to  be  determined 
by  the  death  of  either  party.]     In  Fenion  v.  Emblert  (e), 
Denuan,  J.,  said,  **  The  Statute  of  Frauds  plainly  means, 
an  agreement  not  to  be  performed  within  the  space  of  a  year, 
and  expressly  and  specifically  so  agreed:  it  does  not  extend 

(a)  9  B.  &  C.  392.  (b)  9  Exch.  518. 

(c)  3  Burr.  1281. 
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to  cases  where  the  thing  may  be  peif<Nriiied  within  the 
year.**  That  doctrine  has  been  long  conGnned»  1  Smith 
Lead.  Cas.  242,  4th  ed  In  Bracegirdk  v.  HtaJd{a\ 
and  SneUing  ▼.  Zm2  HwniingfiM(b\  the  hiring  was  to 
commence  from  a  future  day. — He  also  referred  to  Sweet 
¥•  Lee{cy 

Pollock,  C.  B.— The  mle  must  be  dtschaiged.  It  is 
contended,  that  a  contract  for  more  than  a  year,  but  which 
may  be  defeated  on  a  given  event  within  the  year,  is  not 
required  to  be  in  writing  by  the  fourth  section  of  the 
Statute  of  Frauds.  Now  the  object  of  that  enactment  was 
to  prevent  contracts,  not  to  be  performed  within  the  year, 
from  being  vouched  by  parol  evidence,  when,  at  a  future 
period,  any  question  might  arise  as  to  their  terms.  To 
guard  against  that,  the  legislature  has  sud  that  such  con- 
tracts shall  be  in  writing.  No  doubt  formerly  it  was  the 
practice  to  construe  not  only  penal  statutes,  but  statutes 
which  interfered  with  the  common  law  as  strictly  as  possible, 
but  in  my  opinion  that  is  not  a  proper  course  of  proceeding. 
We  ought  faithfully  to  interpret  acts  of  parliament  as  we 
think  the  legislature  meant  Bracegirdk  v.  Heald{a\  is 
an  authori^  that  this  contract,  apart  from  the  defeazance, 
would  clearly  be  within  the  statute.  Then  does  the  defeas* 
ance  take  it  out?  I  think  that  a  contract  is  not  the  less  a 
contract  not  to  be  performed  within  the  year,  because  it 
may  be  put  an  end  to  within  that  period.  A  lease  for  five 
years,  subject  to  a  defeazance  on  the  happening  of  a  certain 
event,  does  not  cease  to  be  a  lease  for  five  years  because  it 
may  be  defeated  at  the  end  of  the  first  year.  It  seems  to 
me  that  the  case  of  Birch  v.  The  Earl  of  Liverpool(d),  is 
precisely  in  point. 

(a)  1  B.  &  Aid.  732.  (b)  1  C.  IL  &  B.  20. 

(c)  3  M.  &  G.  452,  ld)9B.k  C.  392. 


BA8TBR  TERU,   19  TICT, 

Aldbbsoh,  B. — ^I  am  of  the  same  opinioD.  The  veiy 
draxmstance  that  the  contract  exceeds  the  year,  brings  it 
within  the  statute.  If  it  were  not  so,  contracts  for  any 
number  of  years  might  be  made  by  parol,  provided  they  con- 
tained a  defeazance,  which  might  come  into  operation  before 
the  end  of  the  first  year.  The  reason  for  the  enactment 
was,  that  there  might  be  no  dispute  beyond  the  year,  as  to 
the  terms  of  the  contract  Seestan  ▼•  CMfer{a)  was  the 
caae  of  a  yearly  hiring:  there  was  a  contract  to  be  per- 
formed within  the  year,  and  that  might  lead  to  another, 
which  the  parties  might  or  might  not  make  for  a  year;  if 
they  did  enter  into  it  after  the  first  or  any  subsequent  year, 
it  was  a  firesh  contract:  but  when  once  the  contract  exceeds 
the  year,  the  circumstance  that  it  is  defeasible  will  not  make 
it  other  than  a  contract  for  more  than  a  year*  See  the 
absurdity  of  holding  otherwise :  at  the  end  of  two  years 
and  a  hal(  one  of  the  parties  might  claim  a  right  to  put  an 
end  to  a  parol  contract  for  five  years  by  giving  three  months 
notice;  but  the  very  subject  of  dispute  might  be,  whether 
or  no  he  had  a  right  to  give  such  notice.  That  shews  that 
this  is  a  contract  within  the  statute. 

Rule  discharged. 

(a)  4  BiDg.  809. 
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ARDmo  and  Another  v.  Holmeb.  Afay5. 

IN  this  case  a  writ  of  error  coram  vobis  had  issued  to  The  prorlrioos 
reverse  an  outlawry,  on  the  ground  that  the  defendant  was  ilV  Pr^ure 
beyond  the  seas  at  the  time  of  exigent  awarded.  Uti^  to  thr* 

abolition  of 
writs  of  error 

Matthewt  had  obtained  a  rule  calling  on  the  defendant  to  <lo  not  apply  to 

jnaffments  of 

shew  cause  why  the  writ  of  error,   and  all  subsequent  outUiwi^fai 

civil  raitt. 
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1856.       proceedings,  should  not  be  set  aside  for  inegalan^.    The 

"^^^      ground  relied  on  was  that  ss.  148-^158  of  ihe  Commoa 

_  V.  Law  Fh>oedure  Act»  1862.  applied  to  writs  of  error  to 

reverse  outlawry  in  civil  suits.    He  stated  that  in  Solemon 

V.  Graham  (a)  the  new  forms  of  proceedings  in  error  had 

been  adopted. 

Lush  now  shewed  cause. — The  enactments  lebtbg  to 
writs  of  error  have  reference  only  to  proceedings  and 
judgments  in  the  cause.  That  appears  not  only  from  the 
wording  of  section  148,  but  also  from  the  forms  10,  11,  12, 
in  Schedule  A.  Outlawry  has  no  relation  to  the  canse 
itself,  but  is  a  collateral  proceeding.  It  is  a  quasi  criminal 
proceeding.  The  judgment  is  a  punishment  far  a  contempt. 
The  Crown  is  interested,  and  a  writ  of  error  cannot  be 
brought  without  the  fiat  of  the  Attorney  General  [iUIsci, 
C.  B. — The  Master  informs  us  that  in  this  Court,  for  the 
last  twenty  years,  the  fiat  of  the  Attorney  Greneral  has 
never  in  fact  been  required  or  given.] — The  Court  then 
called  on 

• 
Matthews  to  support  the  rule. — The  outlawry  is  not 
a  collateral  record.  In  JMac  Midiael  v.  Johnson  {b)  it  was 
held  that  an  allegation,  that  a  co-defendant  was  by  due 
course  of  law  outlawed  at  the  suit  of  the  plaintiff  in  that 
plea  and  suit,  was  sufficient  without  a  'Sprout  patet  per 
recordum."  Lord  EUenborough  said  this  was  no  aver- 
ment of  any  collateral  record;  the  judgment  appeared 
in  the  very  suit.  The  Queen  is  not  a  party  to  the 
proceeding  to  reverse  the  judgment,  and  the  writ  ia  in  the 
usual  form  of  a  writ  of  error  coram  vobis(c).  [AJdenoUt  B.-^ 


(a)  ^  E.  &  B.  809.    But  see  8.  C.  Q.  B.,  Hay  6,  lSd6. 
\h)  7  East,  50.  (c)  Tidd*8  Forms,  520. 
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That  isy  because  the  Queen's  name  does  not  appear  in  the  1856. 
original  suit  Bramwelly  R— The  writ  of  levari  facias  abd"*^ 
commands  the  sheriff  to  pay  the  monies  levied  into  the  _  ^• 
Exchequer,  for  the  use  of  the  Queen.  At  the  instant  of 
outlawry  there  is  a  new  proceeding,  a  judgment  of  forfeiture]. 
The  pfadntiff  issues  execution  on  that  judgment;  and  the 
sheriff  is,  by  the  writ,  commanded  to  hold  an  inquisition, 
and  pay  the  proceeds  into  Court.  [Pollock^  C.  B. — 
They  would  not  be  paid  out  without  a  petition.  In  many 
cases  that  may  be  a  matter  of  form,  but  if  the  outlaw  were 
indebted  to  the  Crown,  the  plaintiff  would  not  get  his 
money.  Bramwelly  B. — The  Crown  has  an  interest :  it 
may  be  a  real  one.  In  most  cases  it  is  only  matter  of 
form,  but  form  is  the  foundation  of  practice  and  pleading.] 
All  the  proceedings  in  outlawry  are  strictly  between  party 
and  party,  at  any  rate  up  to  the  time  when  judgment 
of  OQtlawxy  is  pronounced  (a));  and  if  so,  the  writ  of  error 
to  reverse  that  judgment  is  a  writ  of  error  *^in  a  cause," 
within  section  148  of  the  Common  Law  tVocedure  Act 
The  Queen  does  not  become  a  party  to  the  proceedings 
until  the  plaintiff  takes  steps  to  seize  the  outlaw's  goods, 
or  the  proBts  of  his  lands,  all  of  which  are  forfeited  and  can 
be  got  at  only  by  the  assistance  of  the  Crown  (ft).  Even 
the  jadgment  of  reversal  of  an  outlawry  in  the  Court  in 
which  it  was  obtained  does  not  allude  to  the  Queen's  rights, 
which  are  waived  by  a  supersedeas  to  the  sheriff.  Pro- 
ceedings to  outlawry  were  formerly  the  only  means  of 
getting  judgment  where  the  defendant  was  abroad.  That 
outlawry  is  a  judgment  in  the  original  suit,  besides  in- 
volving the  collateral  consequence  of  forfeiture,  appears 

(a)  See  Tidd's  Forms,  49,  &c.  lawrj,  (R.  6.)  Yearbook,  38  H.  6, 

(b)  'Hdd's  Forms,  59.  60.  See  1 ;   21  H.  6,  21 ;   22  H.  6,  7 ;  22 
however  as  to  the  right  of  the  H.  6,  23  a. 
Crown  to  appear,  Yin.  Ab.  Ut- 
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from  2  HawL  P.  C^c48,  &  23,  where  it  is  said,  that  ''after 
judgment  of  oatlawiy  execodon  diall  be  awarded;  bat  no 
sentence  shall  be  pronounced  because  the  outhiwiy  is  a 
jud^gment,  and  no  man  shall  have  two  judgments  for 
the  same  ofience/  And  to  the  same  effect  is  3id  lost. 
52.  212.  [Aldermm,  B. — ^It  is  a  judgment  in  a  criminal 
case,  because  the  Crown  is  a  party  to  the  original  pro- 
ceeding.] The  inyariable  practice  of  the  Exchequer  is 
to  treat  the  judgment  as  a  judgment  obtained  for  the 
plaintiff,  and  to  pay  over  to  him  the  pnxreeds  levied  ond^ 
the  special  capias  utlagatom  {a).  The  Crown  is  bound  by 
the  Act.— He  referred  to  Bex  r.  fFHffht{b)i  Lloyd  v. 
SkMti{e);   The  Barm  de  Bode  r.  JTu  QKeai{dy 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  most  be 
discharged.  The  question  is,  whetho' the  148th  section  of  the 
Common  Law  Procedure  Act,  1852,  applies  to  outlawiy  in 
civil  suits.  The  marginal  note  to  that  secti<m  is  not  connect. 
The  word  ^abolished  "does  not  occur  in  the  enactment.  lis 
words  are,  ''a  writ  of  error  shaD  not  be  necessary  or  ised  in 
any  cause."  The  proceeding  in  error  is  no  longer  to  be 
an  entirely  new  proceeding,  but  a  step  in  the  caose,  to  be 
taken  in  manner  thereinafter  mentioned.  The  clauses 
following  section  167  point  out  the  mode  of  proceeding 
A  form  is  given  which  cannot  apply  to  outlawry.  Section 
151  contains  a  proTtdon  for  bail  in  error,  by  a  recognisance 
in  double  the  sum  adjudged  to  be  reooYered  by  the  judgment, 
which  is  whcJly  inaj^IicaUe,  because  in  outlawry  there 
is  no  judgment  to  recorer  any  sum  of  money  whateTcr. 
By  section  160  either  party  may  confess  error.  Thatcannot 
apply  to  cases  where  the  Crown  is  interested.    It  is  said 

(a)  See  Conioj.  Introdneticm         (c)  1  DoogL  SM. 
to  Cnstodiam  Reports,  ppw  25, 31.  (d)  13Q.R96I. 

(*)  1  A.  &  £.  4U. 
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that  the  supposed  interest  of  the  Crown  is  only  form;  but       1355. 
the  Crown  may  be  interested  in  fact.    It  appears  to  me,      ^^T"^*^*^ 
therefore,  that  the  legblature  never  contemplated  interfering  *• 

with  proceedings  in  outlawry.  The  forms  given  by  the  Act 
are  applicable  to  other  proceedings  in  error,  not  those  to 
reverse  an  outlawry.  I  think  therefore  that  a  writ  of  error 
is  rendered  unnecessary  only  in  causes  purely  between 
party  and  party.  In  cases  of  outlawry,  after  judgment 
the  Crown  is  interested,  as  has  been  pointed  out  by 
my  brother  BramwelL  There  is  this  difference  between 
oatlawiy  in  civil  and  criminal  proceedings:  in  criminal 
proceedings  a  man  is  outlawed  altogether,  in  civil  suits 
merely  in  the  particular  suit;  but  in  both  cases  the  outlaw 
is  considered  guilty  of  an  offence  almost  amounting  to 
rebellion,  and  his  property  is  directed  to  be  seized  for  the 
Crown,  because  he  has  forfeited  it 

Aldbbson,  6. — I  am  of  the  same  opinion.  Oudawry  is 
a  proceeding  entirely  collateral  to  the  suit.  If  one  defendant 
is  outlawed,  the  proceedings  go  on  against  the  rest,  and  there 
may  be  judgment  in  the  cause  against  those  not  outlawed. 
Suppose  that  afterwards  the  party  outlawed  sets  aside  the 
outlawry,  that  is  not  a  step  in  the  cause;  it  does  not  make 
the  cause  progress.  I  think  that  the  words  of  the  act  do 
not  apply  to  cases  where  the  Crown  has  an  interest,  nor  to 
such  proceedings  as  outlawry,  but  only  where  the  writ  of 
error  is  a  step  in  the  cause. 

Brahwell,  B. — The  Common  Law  Commissioners  were 
only  authorized  to  consider  the  process  and  pleading  of  the 
Courts ;  that  is  to  say,  the  forms  of  proceedings  in  cases 
between  party  and  party.  They  would  have  scrupled 
to  meddle  with  any  right  of  the  Crown.  Section  151 
provides,  that  no  execution  shall  be  stayed  unless  the 
person  in  whose  name  the  proceedings  in  err^r  are  brought 
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1856.       shall  be  bound  in  double  the  sam  adjudged  to  be  recovered 
^[J[^^      by  the  judgment    TTus  cannot  apply  to  judgment  of  out- 
«•  lawry.     Many  other  provisions  are  manifestly  inapplicable 

to  it  It  is  difficult  to  say  what  might  be  the  consequence 
if  we  held  the  Act  to  apply  to  oudawiy.  As  soon  as  judg- 
ment of  outlawiy  has  been  given,  another  interest  arises, 
viz. — that  of  the  down,  and  no  provision  is  made  in  the 
Act  with  reference  to  that  interest  I  am  therefore  of 
opinion  that  this  rule  must  be  discharged. 

Rule  discharged  with  costs  (a). 


(a)  See  Begma  v.  Seale^  5  £.  &  B.  1 ;   Solomon  v.  Graham,  Q.  B. 
Maj  6,  1856. 


^«y  6-  Lee  v.  Vessey,  Mastin  and  Others. 

to  two*^!^*  J.  HIS  was  an  action  of  trespass  brought  by  the  plaintiff 
to  distnin  for    against  the  defendants,  beinff  five  of  the  commissioners 

draiDage  rates,      ^  '  d 

under  an  Act     under  the  Witham  Drainage  Acts  and  their  bailiff,  for 

for  draining        ^  ...  , 

certain  fern  and  illegal  distraining  for  certain  drainage  rates. 

improfinff  the  _. 

navigation  of  a  At  the  trial,  before  Lord  Campbell^  C.  J.,  at  Lincoln 
well  executed  Spring  Assizes,  it  appeared  that  the  plaintiff  was  tenant 
bj  one  of  them,  ^f  ^  fimn  in  Wildmere  Fen.    The  statute  audiorizing  the 

distress,  (2  Gea  3,  for  dndning  the  fens  and  restoring 
the  navigation  of  the  river  Witham),  provided,  that  if 
any  person  should  neglect,  for  twenty-one  days  after  de- 
mand, to  pay  the  drainage  rates  the  commissioners  might 
authorize  the  collector  to  levy.  The  warrant  to  distrain  was 
a  joint,  not  a  joint  and  several  warrant.  It  was  directed  to 
Lewis  the  collector,  and  Mastin  the  bailiff.  Mastin,  who 
was  not  a  collector,  made  the  distress  alone,  the  collector 
not  being  present  The  learned  Judge  told  the  jury 
that  Mastin  had  a  right  to  distrain,  and  the  jury,  under  such 
direction,  found  a  verdict  for  the  defendants. 
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JweU,  0&  a  former  day  in  this  teraa,  had  obtained  a  role  1856. 
calling  on  the  defendants  to  shew  oaose  "why  the  verdict 
should  not  he  set  aside»  uid  a  new  trial  had,  on  the  ground 
that  the  Jodge  held  the  distress  valid,  though  the  warrant 
to  distrain  was  a  warrant  to  two  jointly,  and  was  executed 
by  one  only  (a).    He  cited  Bojfd  v.  Durand  (£). 

Hajfes  (with  whom  was  Flood),  now  shewed  cause. — Any 
defect  in  the  form  of  the  authority  to  the  bailiff  is  cured 
by  the  statute  regulating  the  -distress.  The  2  Gea  3,  the 
»  Witham  Dndnage  Act,  1762,**  provides  *<that  a  distress 
shall  not  be  deemed  unlawful,  nor  the  parties  making  the 
same  be  deemed  trespassers,  on  account  of  any  defect  or  want 
of  form  in  the  warrant  of  distress  or  other  i»:oceedings  relat- 
ing thereta"  This  is  like  the  case  of  a  tenant  objecting  to 
th^  form  of  a  warrant  to  a  broker  to  distrain.  The  money 
was  due;  the  land  was  chaiged  with  it,  and  there  was  a 
right  to  distrain.  [BramtoeUf  B. — ^If  Mr.  Field  is  right, 
how  are  the  five  commissioners  liable?]  The  warrant 
though  addressed  to  two  persons,  might  be  well  executed 
by  one.  There  is  a  distinction  in  this  respect  between 
offices  of  a  private  nature  and  those  of  a  public  nature. 
In  Lathbrookit  cote  (c)  a  warrant  was  directed  by  the 
sheriff  of  Somersetshire  to  four  bailiffs,  and  two  arrested. 
It  was  objected  that  the  warrant  was  made  to  all, 
and  not  angtmctim  et  dnndm,  and  therefore  it  shall  be 
executed  by  all,  and  not  by  two.  But  the  Court  said 
that  when  the  sheriff  makes  such  a  warrant  it  may  be  ex- 

(a)  This  point  was  not  stated  the  meaning  of  the  Act.  The 
m  llie  mle  as  drawn  np  and  Court  referring  to  their  notes  of 
•erred.  The  ground  there  stated  what  took  place  on  moving  for  the 
was  that  the  warrant  was  directed  rule,  allowed  the  case  to  be  ar- 
to  Lewis  and  Mastin  jointly,  and  gued  as  if  the  rule  had  been  drawn 
that  Maa^  who  made  the  dis-  up  rightlj. 
tress,  was  not  a  collector  within         (c)  Button,  127. 

(b)  2  Taunt.  161. 
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ecttted  by  any  of  the  penons  natned.  Boyd  ▼.  Durand  (a) 
was  the  case  of  a  warrant  made  to  four,  commanding  them 
and  every  of  them  jointly,  and  nai  ieoeraJbft  to  arrest. 
The  arrest  having  been  made  by  one,  the  Court  refused 
to  discharge  the  defendant  In  LambarJFs  JEtrenarchOf 
c.  2,  p.  89,  there  cited,  it  is  said,  *Mf  a  precept  be  addressed 
to  two,  yet  one  alone  may  serve  it."  In  BunCs  Justice^ 
title  **  Warrant "  IV .,  it  is  said,  **  a  warrant  directed  to  several 
may  be  executed  by  any  of  them,  but  if  directed  to  two 
or  more  jointly  onlyy  it  means  all  must  execute  it"  The 
dictum  in  Boyd  v.  Durand  seems,  to  be  the  only  authority 
for  that — (On  this  point  he  also  referred  to  Co.  Lttt.  181  b; 
East  P.  a  320 ;  Hale  P.  C.  458.)  This  distress  being  for 
a  drainage  rate,  relates  to  a  matter  of  public  interest  Rex 
V.  Whitaher  and  Others  {b). 

Field,  in  support  of  the  rule.— tA  power  to  two  must  be 
executed  by  both.  This  is  an  authority  for  a  private  cause. 
\_Pollockj  C.  B. — The  rule  does  not  apply  only  to  authorities 
relating  to  public  justice ;  it  is  enough  if  the  authority  be 
one  to  be  exercised  pro  bono  publico.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  discharged.  Lashbroohe^s-  case,  and  the  other 
authorities  cited,  shew  that  a  warrant  to  two,  in  a  case  like 
the  present,  may  be  well  executed  by  one.  Apart  from 
that,  I  am  disposed  to  give  my  judgment  on  the  other  point 
made  by  my  brother  Hayes.  The  rate  was  payable;  it 
had  been  duly  demanded,  and  there  was  an  unquestionable 
right  to  distrain.  This  is  the  very  case  to  which  was  meant 
to  apply  the  provision  in  the  Act  'Uhat  the  distress  shall  not 
be  deemed  unlawful,  nor  the  parties  making  the  same  be 
deemed  trespassers,  on  account  of  any  defect  or  want  of 
form  in  the  warrant  of  distress,  or  the  proceedings  relating 

(a)  Taunt  161.  (&)  9  B.  &  C.  648. 


V. 

Vksset. 
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thereta**  If  an  informal  authority  was  given  to  the  de-  1856. 
fendant,  who  made  the  distress  by  the  others,  who  are  '^^^^ 
commissioners,  commanding  him  to  distrain  alone,  the 
clause  would  expressly  cure  that 

Aldbbson,  B,,  concurred 

BBABfWBLL,  B. — I  am  of  the  same  opinion.  It  is  impos- 
sible to  distinguish  LasMrooke's  case  from  this.  This 
distress  arises  out  of  an  act  for  draining  the  fens  and 
restoring  the  navigation  of  the  river  Witham.  It  is  a  matter 
of  far  more  importance,  pro  bono  publico,  than  levying 
money  from  J.  S.  for  some  one  else. 

Rule  discharged  (a). 

(a)  See  Dalton^s  Sheriff,  p.  156,  citing  27  Ass.  p.  67 ;  Wakh  v. 
SoaOworih^  6  Exch.  150. 
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A,  WRIT  of  habeas  corpus  had  issued  to  bring  up  the  A  prisoner  was 

convicted  of 

prisoner,  who  had  been  convicted  under  the  5  Geo.  4,  playing  in  a 
c  83,  s.  4.     The  conviction  stated  that  the  prisoner,  on  the  and  pub?^*^ 
2l8t  day  of  April,  a.  d.  1856,  did  unlawfully  play  in  a  Si^'^e  JlJId* 
certain   open  and  public  place,  to  wit,  in   a  third-class  °1|J  JJj'Uj't*  . 
carriage  used  on  the  London,  Brighton,  and  South  Coast  p«Qt  of  gam- 
Railway,  with  an  instrument  of  gaming,  to  wit,  three  cards,      ^^'c'*  f^t 

the  conviction 

at  a  pretended  game  of  chance,  called  '*  odd  man.**  was  bad,  it  not 

•hewing  that 
the  carriage 

Metcalfe  now  moved  that  the  prisoner  should  be  dis-  fo^the'convej- 
chaiged  out  of  custody.— The  words  of  the  statute  are ;  glJJJon^tK^e" 
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1856.  ''  every  penoa  pUtying  or  betdxig  in  any  sdneet,  road,  highr 
^'^'^^'^^  way>  or  other  open  or  public  place,  at  or  with  any  table  or 
Frkestohs.  instmment  of  gaming."  iirst :  a  railway  carriage  is  not 
an  open  and  public  place.  To  constitute  the  offence  the 
place  must  be  public,  as  a  street  is  public,  that  is,  open  to 
all  the  world.  [FM^ck,  C.  B. — ^The  line  is  a  public  high- 
way (a).]  Secondly :  cards  are  not  a  *'  table  or  instrument 
of  gaming."  The  statute  meant  to  apply  to  thimblerig  or 
roulette  taUesyor  the  like. 

No  one  appeared  in  support  of  the  conviction. 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  this  con- 
viction cannot  be  supported,  and  that  the  prisoner  is 
entitled  to  his  discharge.  Without  saying  whether  cards 
are  an  instrument  of  gaming  within  the  meaning  of  this  act 
of  parliament,  we  think  the  place  is  not  so  described  in 
the  conviction  as  to  come  within  the  Act  The  gaming 
may  have  taken  place  between  two  porters  in  a  carriage 
shunted  off  the  main  line  into  one  of  the  company's  ware- 
houses. 

Aldebson,  B. — I  am  of  the  same  opinion.  I  do  not 
say  that  the  conviction  would  not  have  been  good,  if  it  had 
alleged  that  the  carriage  was  then  and  there  running  and 
being  used  for  the  conveyance  of  passengers  on  the  line  of 
railway.    Here  nothing  of  the  kind  is  stated. 

Martin,  B. — I  express  no  opinion  as  to  whether 
gaming  in  a  railway  carriage,  when  being  used  for  the 
conveyance  of  passengers  on  the  line,  is  within  the  act 
of  parliament ;  but  this  conviction  is  insufiBcient 

(a)  See  IZe^rtmi  y.  Bioimes,  I      &  Kir.  360. 
Dean.  C.  C.  B.  207 ;  S.  C.  3  Car. 
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Bramweli*,  B. — ^The  conviotion  should  have  contained        I856. 
an  allegation  that  the  carriage  was  then  and  there  used  for       '^^"^ 
the  carriage  of  travellers  on  the  line.    If  so,  probably  this    Faeestoni. 
conviction  might  have  been  supported. 

Prisoner  discharged. 


Gbiffin  v.  HosktnSi  Esq.  j^  7^ 

jTIELD  had  obtained  a  rule  calling  on  the  plaintiff  to  A  plaintiff 

shew  cause  why  the  Master  should  not  review  his  taxation  browituirby 

of  the  plaintiff's  costs.    The  action  was  brought  by  the  to  ri^e^" 

plaintiff  aoainst  the  defendant,  as  sheriff  of  Warwickshire,  ^®"^  ^^ 

■^  ^  ^  ^  '  cause,  when 

for  trespasses  committed  by  the  defendant  and  his  o£Bcers,  ^  ^^  assixes 

gave  evidence 

m  arresting  the  plaintiff  under  a  writ  of  ca.  sa.     The  m  another 

cause  iwainrt 

phuntiff    obtained    a   verdict    with    twenty-five    pounds  the  same  de- 
damages.     The  plaintiff  was  a  material  witness  on  his  own  mg  succeeded* 
behal£     A  writ  of  habeas  corpus  ad  testificandum  had  fi^uedinUie"^ 
been  sued  out,  by  which  the  plaintiff,  who  was  confined  "^^^^^^^^ 
m  Warwick  gaol,  a  prisoner  for  debt,  was  brought  up  *««*ionof  Je 
to  attend  the  trial  as  a  witness.    He  was  present  at  the  ^^u*®*  ^^  ^^ 

^  entitled  onty  to 

trial,  but  was  not  called  upon  to  give  evidence.  There  one  moiety  of 
was  another  action  tried  on  the  same  day,  brought  by  him  habeas  corpus, 
against  the  same  defendants  for  tresspasses  in  the  execution 
of  a  fi.  fa.,  in  which  a  verdict  was  found  for  the  defendants. 
In  that  action  the  plaintiff  was  called,  and  gave  evidence. 
In  taxing  the  plaintiff's  costs  in  this  cause  the  Master  had 
aOowed  to  the  plaintiff  all  the  costs  of  the  writ  of  habeas 
corpus^  by  which  the  plaintiff  was  enabled  to  attend  both 


(f  Brian  shewed  cause. — The  plaintiff  was  not  examined; 
bat  it  is  sworn  that  he  was  a  material  and  necessary 
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witness,  without  whom  it  would  not  have  been  safe  to  go 
to  trial.  The  accidental  circumstance  that  he  was  called  as 
a  witness  in  the  other  cause  cannot  affect  his  right  to  the 
costs  of  the  habeas  corpus,  as  against  the  defendant  in  the 
cause  in  which  it  was  issued. 


Field  appeared  in  support  of  the  rule,  but  was  not  called 
upon. 

'  Pollock,  C.  B. — A  party  who  fails  in  a  cause  must  bear 
the  expense  of  his  failure.  The  rule  is,  if  a  witness  attends 
in  one  cause  only,  he  will  be  entitled  to  the  full  allowance. 
If  he  attend  in  more  than  one  cause  he  will  be  entitled  to 
a  proportionate  part  in  each  cause  only.  If  the  expense  of 
bringing  up  this  party  as  a  witness  was  10/.,  a  proportion — 
one-half  must  be  allowed. 

Rule  absolute. 


Afay  7. 

An  insolvent 
leekinff  to  ex* 
cept  hw  wear- 
ing apparel, 
furniture  &c., 
under  the  value 
of  20/.  from 
the  operation 
of  the  7  &  8 
Vict.  c.  96, 
must  in  hit 
schedule 
specify  each 
article  and  its 
value.     It  is 
not  enough  to 
state  generally 
the  character 
of  the  goods, 
and  a  gross 
sum  as  their 
value. 


Taylor  v.  Roberts. 

X  HIS  was  an  action  of  trover  tried  before  Martin^  B.  at 
the  Middlesex  sittings  in  the  present  tertn,  when  a  verdict 
was  found  for  the  defendant  on  the  plea  of  *'  not  possessed." 
It  appeared  that  the  plaintiff  being  about  to  file  a  petition 
for  protection  from  process,  under  the  7  &  8  Vict.  c.  96, 
had  deposited  some  of  his  goods  with  the  defendant.  In 
the  plaintiff's  schedule,  in  the  first  page  under  the  heading 
**  excepted  articles,"  certain  articles  of  dress,  stated  to  be  of 
the  value  of  5/.,  were  set  down.  In  another  page,  opposite 
the  name  of  the  defendant,  who  was  entered  as  a  claimant 
for  the  sum  of  16iL,  was  this  entry :  ''On  the  23rd  day  of 
October,  1854, 1  deposited  with  her  (Ann  Roberts)  sundry 
articles  of  funiiture,  worth  in  my  estimation  about  15/.,  for 
safe  keeping  to  avoid  the  same  being  seised  under  an 
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execQtion  issued  against  my  effecta  She  now  claims  of 
me  the  amount  inserted,  and  a  lien  for  that  sum  on  my  said 
fumitmne,  but  I  dispute  altogether  her  right  to  do  so.    This  v. 

property,  however,  would,  if  obtained  possession  of,  fall  into 
my  excepted  articles,  and  not  benefit  my  estate.** 

The  officer  of  the  Court  went  with  the  plaintiff  to 
examine  and  value  the  articles.  The  defendant  refused  to 
shew  them ;  but  it  was  arranged  that  they  should  return  at  five 
o'clock  on  the  same  day,  which  they  omitted  to  do.  The 
goods  consisted  of  a  mahogany  table,  a  chest  of  tools  of  the 
value  of  8/.,  and  other  articles.  The  learned  Judge  ruled  that 
the  description  in  the  schedule  was  insufficient;  and  that  a 
mahogany  table  could  not  be  considered  as  falling  under  the 
class  of  ^  necessaries.'* 

Thomas^  Serjt.,  now  moved  for  a  new  trial  on  the  ground 
of  misdirection. — The  assignee  has  made  no  claim  to  this 
property.  In  Lea  v.  Telfer  {a\  it  was  held  that  silver 
spoons  cannot  be  considered  as  necessaries  for  a  person 
discharged  under  the  insolvent  debtor's  act:  but  a  maho- 
gany table  is  not  necessarily  an  article  of  luxury,  it  may  not 
be  worth  ten  shillings.  The  insolvent  could  not  get  access 
to  the  articles  to  make  a  full  inventorv  of  them.  It  is 
sufficient  if  he  has  described  them  according  to  the  best 
of  his  ability. 

Pollock,  C.  B.— There  will  be  no  rule.  The  question 
turns  on  the  ninth  section  of  the  7  &  8  Vict.  c.  96,  by 
which  the  wearing  apparel,  bedding,  and  other  necessaries, 
and  the  working  tools  and  implements  of  the  petitioner  and 
his  fiunily,  not  exceeding  the  value  of  20/.,  may  be  excepted 
by  the  petitioner  from  the  operation  of  the  Act  Perhaps 
these  articles  were  such  as  might  have  been  excepted.    But 

(a)  1  Car.  &  P.  146. 
VOU   L — M.  8.  U  EXCII. 
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1856.       ^1^6^  comes  the  proviso,  that  the  excepted  articles  with  the 
^'"^'^*^      value  thereof  respectivelji  shall  be  folly  and  truly  described 
V.  by  the  petitioner  in  his  schedule.    Here,  instead  of  a  full  de- 

scription  of  the  articles  sought  to  be  excepted,  setting  forth 
iheir  value,  there  is  a  mere  statement  that  they  are  *' sundry 
articles  of  furniture  deposited  with  another  person,  and  worth, 
in  the  opinion  of  the  petitioner,  15/."  The  statute  makes  it  the 
duty  of  the  insolvent,  not  merely  to  state  loosely  the  general 
character  of  the  goods,  but  to  specify  each  article,  and  state 
its  value.  If  the  excepted  articles  are  not  duly  described, 
the  statute  provides  that  the  exception  shall  be  of  no  force 
as  to  any  part  of  the  same.  I  think  that  the  verdict  was 
right  It  is  absurd  to  suppose  that  the  insolvent  could  not 
have  described  the  articles  more  accurately. 

Alderson,  B. — I  am  of  the  same  opinion.  The  reason 
for  requiring  the  schedule  to  describe  the  articles  fully,  is 
to  prevent  such  things  as  silver  spoons  being  claimed  as 
necessaries.  The  insolvent  may  have  included  things  of 
that  kind  in  the  general  description  of  furniture,  for  aught 
that  I  know.  If  each  article  is  described,  the  Judge  of  the 
Insolvent  Court  can  say  whether  it  is  **  a  necessary"  or  not 

Martin,  B.— I  agree  with  the  rest  of  the  Court  The 
policy  of  the  law  is,  that  on  the  discharge  of  an  insolvent, 
all  the  particulars  relating  to  his  property,  either  retained 
by  him  or  given  up  to  his  creditors,  should  be  reduced  into 
writing  and  set  forth  in  his  schedule.  I  think  that  the  plea 
was  proved. 

Beabiwell,  B.--I  am  of  the  same  opinion.  The  ninth 
section  speaks  of  wearing  apparel,  bedding,  and  other 
necessaries.  As  to  some  of  these  articles  I  think  it  is 
doubtful  whether  they  were  necessaries. 

Rule  refused. 
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Poole  v.  Gould.  Mo^b, 


D 


ALY  had  obtained  a  rule  calling  on  the  plaintiff  to  It  it  no  groand 
shew  cause  why  the  copy  and  service  of  the  writ  of  summons  the  service  of  a 
issued  in  this  cause  should  not  be  set  aside  for  irregularity.  ^^^  ^^\% 
The  ground  of  the  application  was,  that  the  defendant  Se  defendant 
was  served  with  the  writ  of  summons  in  the  Court   of  ^K**  *"^?4" 

ing  m  a  Nisi 

Queen's  Bench  at  Guildhall,  whilst  attending  in  obedience  ?""«  9°**^ 

•^      ^  m  obedience  to 

to  a  subpoena  to  give  evidence  in  a  cause  in  which  he  was  a  tobpcena,  to 

,  .     .  _  give  evidence 

plamtiff.  ^ 


ma  cause  m 
w£ich  he  was 
plaintiff. 


Peiersdcrff  shewed  cause. — There  is  no  authority  that 
service  of  a  writ  of  summons  on  a  defendant  in  Court  is 
irregular.  {Aldersont  B. — I  have  seen  a  subpcena  served 
while  a  criminal  trial  has  been  going  on.]  There  is  no 
distinction  in  this  respect  between  a  subpcena  and  a  writ 
of  summons.  If  the  writ  cannot  be  served  on  a  defendant 
m  the  Court,  he  ought  to  have  the  same  privilege  eundo  et 
redeundo. — ^The  Court  then  called  on 

Daly  to  support  the  rule.  —  The  service  of  the  writ 
was  irr^ular.  In  Taylor  on  Evidence  the  learned  author, 
after  treating  of  the  privilege  from  arrest  of  persons 
attending  Courts  of  justice,  says  {a\  **  On  the  same  prin- 
ciple it  b  deemed  a  contempt  to  serve  process,  even  by 
summons,  upon  a  vntness  in  the  immediate  or  con- 
structive presence  of  the  Court."  [AMerson^  B. — The 
principle  is  not  the  same.]  Also,  in  Archbold's  Practice, 
it  is  said  (ft),  **  The  writ  cannot,  it  seems,  be  served  upon 
a  defendant  whilst  attending  the  Court  upon  any  cause  in 

(c)  YoL  2,  p.  1039,  2nd  ed.  (5)  Yol.  1,  p.  174,  9th  edL 

H  2 
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1856.  which  he  is  conceraed'*  The  authority  referred  to  in  the 
"^^1^  text  books  is  Cok  v.  Hawkhu,  which  is  reported  by  Strange  (a), 
but  more  (hlly  by  Andrews  (2).  There  a  copy  of  a  bill  of 
Middlesex  was  served  on  the  defendant  whilst  attending 
the  Nisi  Prius  Court  at  Westminster  in  a  cause  wherein  he 
was  defendant,  **  and  the  whole  Court  (except  Page,  J., 
who  hesitated),  were  clearly  of  opinion  that  the  service  of 
a  process  in  the  sight  of  the  Court  is  a  great  contempt,  and 
punishable  by  attachment**  [Martin,  B. — That  was  not 
an  application  to  set  aside  the  writ,  but  for  an  attachment 
against  the  attorney  for  a  contempt  of  Court  Jlderun,  B. 
— The  maxim  applies :  quod  fieri  non  debet  fiustum  valet] 

Per  Curiam  (c). — ^The  rule  must  be  discharged.  Without 
giving  encouragement  to  litigation  or  oppressive  acts,  we 
ought  to  take  care  that  the  service  of  process  is  not  set 
aside  on  slight  grounds.  Every  opportunity  ought  to  be 
afforded  to  persons  to  serve  debtors  with  writs. 

Rule  discharged. 

(a)  2  Sir.  1094.  (p)  Andrews,  275. 

(c)  PMtek,  C.  B.,  AUlenon,  B.,  and  Iforfm,  B. 


c 


EA6TEE  TERM,    ig   VICT.  101 

1856. 


Taylor  v.  Evans.  Apni  29. 

OVENANT  on  an  indenture  whereby,  in  consideration  Bjindentora 
of  l,380iL,  the  plaintiff  granted  to  the  defendant  a  coal  mine  coniMleratioD 
for  a  term  of  fifty  jeara,  and  the  defendant  covenanted  paidbyinttol- 
to  pay  the  phuntiff  1,380/.  by  certain  yearly  instalments  of  KicRTtlS? 
I50i    Breach— nonpayment  of  75i  SSSlTclUi 

Plea  (inter  alia)  as  to  5L  parcel,  &c  (after  setting  out  ^  *  ^.**Ind 
the  covenant)  (a).— That  the  sum  of  76i  so  alleged  to  be  ^  ifenint 

,  covenanted 

unpaid,  and  every  part  thereof,  accrued  due  and  payable  with  the  pUin. 

At.  tiff  to  pay  hii» 

after  the  passing  of  a  certain    act  of  parliament,  &c.  i5(M.ootbe 
(18  &  19  Vict  c.  20),  that  is  to  say,  that  the  same  and  every  the  indentore, 
part  thereof  accrued  due  and  payable  for  and  in  respect  of  yew^i^^t 
the  half  year  which  ended  on  the  24th  December,  1865,  ^^^ly  of"" 
and  not  for  or  in  respect  of  any  other  half  year :  that  ^  2ISILl  t 
under  and  by  virtue  of,  and  in  pursuance  of  the  provisions  "^  ^^  ^^^ 
of  the  said  Act  and  of  the  other  Acts  therein  mentioned  per  Lancashire 

^        J  .  ^  y  1        .  XI       •*'•»  should  be 

or  referred  to,  a  certain  sum  of  money  (that  is  to  say),  the  got  oat  of  the 
som  of  5L,  for  and  in  respect  of  two  quarterly  instalments  same  year  or 
of  taxes,  to  wit,  income  tax,  was,  under  the  provisions  of  „,  an/year  so" 
the  said  Acts,  chaiged  and  chai]geable  on  and  in  respect  of  ^'[dbe'iFot 
the  yearly  sum  of  150i,  at  the  rate  in  the  said  Acts  <»tofAemine 

*         -^  '  as  would,  at  the 

mentioned,  and  which  two  quarterlv  instalments  were,  be-  nteof  100/. 

\     '      •  for  every  Lan- 

fixre  the  commencement  of  this  suit,  paid  by  the  defendant  cashire  acre  of 
in  respect  thereof  to  the  collector  of  the  said  taxes  under  to  more  than 
the  said  statutes:   that  the  said  sum  of  5L,  or  any  part  thentl^thT' 

defendant 
woold  p«y  ibr  erery  Lancashire  acre  of  coal  the  sam  of  100/.,  and  so  in  proportion  for  every 
prealer  or  less  quantity  than  an  acre  until  the  som  of  1,360/.  should  he  ]>aia :  (it  being  the 
mteot  of  the  pvties  Uiat  the  plaintiff  should  not,  until  the  1,380/.  was  paid,  receiye  less  than 
ISOL  per  year),  the  same  yearly  rents  to  be  paid  half-yearly  on  the  24tn  of  June  and  24th  of 
Deoember  m  each  ^ear.  The  defendant,  who  had  nerer  worked  the  mine,  claimed  to  deduct 
from  a  half-yearly  mstalment  a  sum  paid  by  him  for  income  tax. 

Held,  that  the  instalment  of  150/.  per  year  was  not  "rent"  within  the  meaning  of  the  60th 
MctioB  of  the  Income  Tai  Act,  5  &  6  Vict.  c.  35 ;  ^d  that  assuming  it  to  be  **  an*  annual 
paTment*'  within  the  meaning  of  the  102nd  section,  the  plaintiff,  and  not  the  defendant,  was 
Kshe  to  be  assessed  to  the  income  tax. 

(a)  Sec  the  Covenant,  paat,  p.  103. 
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1856.       thereof,  hath  never  been  deducted  or  allowed  by  the  plaintiff 
^jl^^l^      from  or  out  of  any  payment  by  the  defendant  whatsoever, 
<"•  but  the  plaintiff  hath  always  hitherto  refused  to  allow  the 

same  to  be  deducted  or  allowed :  that  the  sum  of  75L,  which 
became  and  was  due  and  payable  on  the  24th  December, 
1855,  was  subject  and  liable  to  have  deducted  therefrom  the 
said  sum  o{5L  so  paid  by  him;  and  that  the  defendant  hath 
always  been  ready  and  willing,  and  offered  to  deduct  and 
allow  the  same  therefrom,  and  that  no  payment  was  made 
by  the  defendant  to  the  plaintiff  for  or  in  respect  of  the 
said  yearly  sum  or  sums  of  150L,  or  any  part  thereof  after 
the  said  sum  of  5/.  was  paid  by  him  to  the  said  collector. 

Replication,  taking  issue  on  the  plea. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings 
after  last  Hilary  Term,  it  appeared  that  by  an  indenture  made 
the  8th  August,  1853,  between  John  Taylor  (the  plaintiff), 
of  the  one  part,  and  Edward  Evans  (the  defendant),  of  the 
other  part :  after  reciting  that  the  said  **  J.  Taylor  is  and 
now  stands  seised  of  or  well  and  sufficiently  entided  to  the 
inheritance  in  fee  simple  of  and  in  all  and  singular  the 
farm,  lands,  hereditaments  and  premises  hereinafter  parti- 
cularly mentioned,  and  the  mines,  veins  and  beds  of  coal 
lying  within  and  under  the  same,  free  from  incumbrances:" 
also  reciting,  '*  that  J.  Taylor  hath  contracted  and  agreed 
with  and  to  the  said  E.  Evans  for  the  grant  and  assignment 
to  biro,  for  the  term  of  fifty  years,  of  that  mine  and  bed  of 
coal  commonly  called,  &c.  (describing  it  and  its  situation), 
at  or  for  the  price  or  sum  of  1,380/. ;  subject,  nevertheless, 
to  deduction  as  hereinafter  mentioned:*^  also  reciting  that, 
''  upon  the  contract  for  the  grant  and  assignment  of  the 
sud  mine,  vein  and  bed  of  coal,  liberties,  privileges,  &c.,  it 
was  agreed  that  the  said  sum  of  1,38021,  the  purchase  money, 
should  be  paid  and  advanced  to  the  said  J.  Taylor  at  the 
times,  by  the  instalments  and  in  the  manner  hereinafter 
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mentioned:"  it  was  witnessed  *<that  in  pursuance  of  the 
said  agreement  and  in  consideration  of  the  sum  of  l,380/.f 
to  be  paid  and  payable  to  the  said  J.  Tajlor,  his  ezecutore 
Sbc,  by  the  said  E.  Evans,  by  such  instalments,  and  in 
such  manner  and  form  and  subject  as  hereinafter,  more 
particularly  for  that  and  those  purposes,  contained  and 
mentioned "  &c. ;  he  the  said  *<  J.  Taylor  hath  granted, 
bargained,  sold,  conveyed,  assigned,  transferred  and  set  over, 
and  by  these  presents  doth  grant,  baigain,  sell  &c.  unto  the 
said  EL  Evans,  his  executors  &c.,  all  that  mine,  vein  or  bed 
of  coal,"  &C.:  habendum,  from  the  day  of  the  date  thereof 
for  fifty  years.  After  covenants  by  the  plaintiff  for  tide, 
quiet  enjoyment,  &c.,  there  was  the  following  covenant  by 
the  defendant — **  And  the  said  E.  Evans  for  himself,  his 
heirs,  executors  &c.,  doth  hereby  covenant,  promise  and 
agree  with  and  to  the  said  J.  Taylor,  his  heirs  and  assigns, 
by  these  presents  in  manner  following,  that  is  to  say,  that 
he  the  said  E.  Evans,  his  executors  &c.,  shall  and  will  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  J.  Taylor, 
his  heirs  and  assigns,  the  sum  of  1,3802.  (being  the  purchase 
money  for  the  said  mine  of  coal),  by  the  instalments  and 
proportions,  in  the  sums  and  in  manner  following,  that 
is  to  say,  the  sum  of  150/.  on  the  execution  of  these  presents, 
and  the  sum  of  150/.  per  year  after  that  time,  whether  a 
quantity  of  coal  equal  to  that  amount  at  and  after  the  rate 
of  100/.  per  Lancashire  acre  shall  be  got  and  worked  out  of 
the  said  mine,  vein  or  bed  of  coal  hereby  granted  in  the 
same  year  or  not ;  and  when  in  any  year  so  many  coals  shall 
be  got  and  worked  fix>m  and  out  of  the  said  mine,  vein  and 
bed  of  coal,  as  will  at  the  rate  of  100/.  for  every  Lancashire 
acre  of  coal  amount  to  more  than  1502.  per  year,  then  that  he 
or  they  shall  and  will  pay  or  cause  to  be  paid  for  every 
Lancashire  acre  of  coal  &c«  so  got  or  worked  the  sum  of  10021, 
and  so  in  proportion  for  every  greater  or  less  quantity  than 
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1 856.       AQ  acre,  for  and  during  and  utitil  such  time  as  by  the  means 
^J^^^      and  in  manner  aforesaid  the  said  sum  of  1,3802.  shall  be 
9.  paid,  (it  being  the  intent  and  meaning  of  the  said  parties 

that  the  said  J.  Taylor,  his  heirs  and  assigns,  shall  not, 
until  by  the  means  aforesaid  the  said  sum  of  1,3802.  shall 
have  been  paid,  receive  less  than  150/.  per  year);  the  same 
yearly  rents  or  sums  to  be  paid  half  yearly  on  every  24  th 
day  of  June  and  24th  day  of  December  in  each  year,  and 
the  first  half  yearly  payment  to  be  made  on  the  24th  day 
of  December  now  next  ensuing :  all  which  said  several 
and  respective  payments  shall  be  so  made  free  and  clear, 
and  discharged  of  and  from  all  levies,  taxes,  payments 
and  deductions  whatsoever  of  every  nature,  species  and 
denomination,  save  and  except  property  and  income  tax,  if 
the  same  be  liable  to  be  charged  or  deducted  by  the  said  £. 
Evans,  his  executors,  &c.,  upon  or  in  respect  of  the  said 
instalments  as  aforesaid."  The  present  action  was  brought 
to  recover  a  half  yearly  instalment  of  752.,  due  on  the  24th 
December,  1855.  The  defendant  had  paid  the  collector  6L 
for  income  tax  due  on  the  same  day,  which  he  now  sought 
to  deduct.  The  defendant  had  not  commenced  working 
the  mine. 

It  was  contended  on  the  part  of  the  plaintiff  that,  under 
the  5  &  6  Vict.  c.  35,  the  defendant  was  not  entitled  to 
deduct  the  amount  which  he  had  paid.  The  learned  Judge 
directed  a  verdict  for  the  defendant,  reserving  leave  to  the 
plaintiff  to  move  to  enter  the  verdict  for  him  for  5/.  if  the 
Court  should  be  of  opinion  that  the  defendant  was  not 
entitled  to  make  the  deduction. 

Gray 9  in  the  present  term,  obtained  a  rule  nisi  accord- 
ingly. 

Huffk  Hill  now  shewed  cause.— The  question  depends  on 
the  construction  of  the  Income  Tax  Act,  5  &  6  Vict  c.  35, 
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the  sabflequent  Acts  having  merely  increased  the  rate  of       1956. 
doty.  The  60th  section  prescribes  certain  rules  for  assessing      ^JT^''"^ 
the  daty  in  schedule  A.    Na  L  is  a  '*  General  rule  for  «. 

Etahs. 

estimating  lands,  tenements  &&,  mentioned  in  that  schedule," 
and  it  declares  that  <*the  annual  value  shall  be  understood 
to  be  the  rack  rent,"  No. .  III.  cont^ns  **  Rules  for 
estimating  the  lands,  tenements  &c.  thereinafter  mentioned, 
which  are  not  to  be  charged  according  to  the  preceding 
general  rule:"  it  mentions  **  mines  of  coal,  tin,  lead"  &c., 
which  are  to  be  assessed  on  an  average  of  the  profit  for 
the  five  preceding  years.  Na  IV.  contains  <<  Rules  and 
Regulations  respecting  the  said  duties."  By  rule  9,  **  the 
occupier  of  any  lands,  tenements  &c.,  being  tenant  of  the 
same  and  paying  the  said  duties,  shall  deduct  so  much 
thereof  in  respect  of  the  rent  payable  to  the  landlord  for 
the  time  being  (all  sums  allowed  by  the  Commissioners 
being  first  deducted)  as  a  rate  of  seven  pence  for  every 
twenty  shillings  thereof  would  by  a  just  proportion  amount 
unto,  which  deduction  shall  be  made  out  of  the  first 
payment  thereafter  to  be  made  on  account  of  rent,"  &c., 
^and  all  landlords,  both  mediate  and  immediate,  &c.  shall 
allow  such  deduction  upon  receipt  of  the  residue  of  the 
rent  under  the  penalty  herein  contained;  and  the  tenant 
paying  the  said  assessment  shall  be  acquitted  and  dis- 
charged of  so  much  money  as  if  the  same  had  been  actually 
paid  unto  the  person  to  or  for  whom  his  rent  shall  have 
been  due  and  payable,"  &c.  Section  100  prescribes  certain 
rules  for  assessing  the  duties  in  Schedule  (D.),  and  it 
dedarea  that  such  *<  duties  shall  extend  to  every  description 
of  property  or  profits  which  shall  not  be  contained  in  either 
of  the  Schedules  (A.),  (B.)  or  (C),  and  to  every  description 
of  employment  of  profit  not  contained  in  Schedule  (E.)," 
&c.    Section  102  enacts,  **That  upon  all  annuities  &&,  or 
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Other  annual  payments  &c.,  either  as  a  chaige  on  any  pro- 
perty of  the  person  paying  the  same  by  virtue  of  any  deed 
or  will  or  otherwise,  &e.,  or  as  a  personal  debt  or  obligation 
by  virtue  of  any  contract,'*  &c.,  there  shall  be  charged  a 
certain  duty  under  Schedule  (D.).  The  103rd  section 
imposes  a  penalty  of  SOL  on  ''any  person  who  shall  refuse 
to  allow  any  deduction  authorized  to  be  made  by  that  Act 
out  of  any  rent  or  other  annual  payment  mentioned  in  the 
ninth  and  tenth  Rules  of  Na  IV.  Schedule  (A)»  or  out  of 
any  annuity  or  annual  payment  mentioned  in  Schedule  (C.) 
or  (E.),  or  in  the  next  preceding  clause."  The  money 
payable  under  this  indenture  is  either  ''rent"  within  the 
meaning  of  the  60th  section,  or  it  is  an  ''annual  payment" 
within  the  meaning  of  the  102nd  section.  The  plaintiff  lets 
the  mine  to  the  defendant  for  a  term  of  fifty  years,  at  a 
certain  rent  per  annum,  which  is  to  cease  so  soon  as  the 
payments  amount  to  1,380/L  [Martiny  B. — It  is  not  rent: 
rent  is  something  issuing  out  of  land  demised,  and  which 
is  incident  to  the  reversion.  PoOoeky  C.  B. —  Suppose  , 
a  person  purchased,  for  l,000iL,  a  house  for  a  term  of 
ninety-nine  years,  and  agreed  to  pay  the  purchase  money 
by  instalments  at  a  certain  sum  per  annum,  such  annual 
payments  would  not  be  rent]  This  is  a  reservation  of  a 
certain  sum  in  the  nature  of  a  royalty,  and  in  respect  of 
which  the  defendant  is  entided  to  hold  the  mine.  Rent 
issues  out  of  each  and  every  part  of  the  land,  so  here  the 
sum  reserved  issues  out  of  each  and  every  part  of  the  mine, 
though  the  mode  of  calculating  the  payments  is  by  the 
quantity  of  coal  raised.  At  all  events  these  are  "  annual 
payments,"  payable  "as  a  personal  debt  or  obligation  by 
virtue  of  a  contract"  within  the  meaning  of  the  102nd  section. 

Grayy  in  support  of  the  rule. — Thb  is  not  rent,  but  what 


EABTBR  TEBM9   19  TICT. 


107 


18  tenned  in  the  old  books,  **  a  sum  in  gross."    There  is       i856. 
no  reddendum  clause  in  the  indenture.    The  transaction  is,      ^;r^    ' 
in  effect,  a  purchase  of  the  mine  for  fifty  years  for  the  sum  «. 

J!fYAK8* 

of  1380il,  which  is  to  be  paid  by  instalments.  The  pay- 
ments would  not  necessarily  be  the  same  every  year.  [Pol" 
&C*,  C.  B. — ^They  are  certainly  not  rent:  they  could  not 
be  distrained  for ;  and  the  only  question  is,  whether  they 
are  **  annual  payments"  within  the  meaning  of  the  102nd 
section.]  Even  assuming  that  they  are,  the  assessment  should 
have  been  on  the  plaintiff  who  receives  them,  and  not  on 
the  defendant  who  pays  them.  The  102nd  section  imposes 
a  duty  of  7d.  for  every  205.  of  the  annual  amount  thereof, 
according  to,  and  under  and  subject  to  the  provisions  by 
which  the  duty  in  the  third  case  of  schedule  (D.)  may 
be  charged :  provided,  that  in  every  case  where  the  same 
shall  be  payable  out  of  profits  or  gains  brought  into 
charge  by  virtue  of  this  Act,  no  assessment  shall  be  made 
upon  the  person  entitled  to  such  annuity,  interest,  or  other 
annual  payment,  but  the  whole  of  such  profits  or  gains 
shall  be  charged  with  doty  on  the  person  liable  to  such 
annual  payment,"  &c.  These  are  not  annual  payments  out 
of  the  profits  or  gidns,  for  the  defendant  has  never  worked 
the  mine.  The  proviso  in  the  I02d  section  has  reference 
to  the  case  of  a  partner  retiring  fi*om  a  firm,  and  receiving 
annual  payments  out  of  the  profits  of  the  partnership  busi- 
ness. In  such  case  the  continuing  partners  are  to  pay  the 
tax  in  respect  of  the  whole  profits  and  gains  of  the  business, 
and  to  deduct  firom  the  annual  payment  to  the  retired 
partner  his  proportion  of  the  tax. 

Pollock,  C.  B. — The  rule  must  be  absolute.  On  con* 
sidering  the  terms  of  the  deed  widi  reference  to  the  pro- 
vifflons  of  the  act  of  parliament,  I  am  clearly  of  opinion 
that  the  defendant  has  no  right  to  deduct  this  income  tax. 
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ALDEB80N,  B. — ^The  defendant  is  not  liable  to  be 
mwpimcdj  for  he  has  never  worked  the  mine.  The  plaintiff 
is  primarily  liable ;  bat  if  the  defendant  woiIls  the  mine 
and  gets  coal,  then  he  must  pay  the  taz»  and  dedoct  it 
from  the  payments  made  to  the  phunti£ 

Mabtin,  B.,  concurred. 

Rule  absolute. 


MEMORANDUM. 

In  the  preceding  Vacation  Charles  Jasper  SelwyHf  £sq.» 
of  Lincoln's  Inn,  and  Hugh  JUPCaisumt  Caims^  Esq.,  of  the 
Middle  Temple,  were  appointed  Her  Majes^*s  Counsel 
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EASTER  VACATION,  19  VICT. 

IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.') 

Thomas  v.  Butt.  ^  i'- 


HIS  was  a  proceeding  m  error  upon  a  special  case.  The  A  t«it«tor  by 
nets  and  judgment  of  the  Court  below  are  reported  11  in  leis,  after 
Exch.  2?5.  t^^r 

wife  •*  for  her 
natural  life,'* 

Jthertan,  (with  whom  was  RudaU,)  argued  for  the  plaintiff  £^  !f  j[f,; 
in  enror(a).~Ann  Butt  took  neither  an  estate  in  fee  nor  an  ^  ^^7  ^^^n 

^   ^  granason  n.  Ir., 

estate  tail:   therefore  it  must  be  an  estate  for  life.     The  that  house,  &c.. 

with  the  garden 

derise  in  the  first  instance  is  to  Ann  Butt,  (in  the  will  named  now  in  the 

«        -r*  V     rrii  i  /•!./••».  tenure  of,  &c. 

Ann  Preston.)    That  gave  her  an  estate  for  life.    It  is  not  Also  I  gire  to 

snflBdent  to  point  out  ambiguous  expressions  in  other  parts  dSmfhterAnn, 

of  the  will,  which  render  it  probable  that  the  testator  may  \i^^  in^ith'tSie 

have  meant  to  give  her  a  greater  estate.    The  words  are  ^SoTgSre  to 

unambiguous,  and  to  give  them  a  meaning  which  is  not  ^  ^^^  ^?  p 

their  osnal  and  natural  meaning,  the  intention  must  be  ^^  J-  P- « 

^  ^  honse,  &c. 

clearly  expressed.     The  words  '*  in  case  either  of  them  Also  I  gire  to 

.  .  .  •  .   .  the  said  8.  P. 

die  without   issue  that   portion  to  be  divided  amongst  and  j.  p.  a 

the  snirivors"  have  not  that  effect     The  testator  joins  f^^ow^in  ^ 

Sarah  and  Jane  in  the  gifts  of  personalty ;  then  he  says,  in  &e.,^?rto  ^ ' 

case  •'either,"  that  is,  "one  of  the  two,"  die  without  issue,  ^^^^^^ 

her  ponion  is  to  so  to  the  survivors.     The  word  "portion"  ^^  ^  g*^« 

^  o  '  to  my  grand- 

son B.  P., 
6001. 5  per  cents.     Also  I  irife  to  my  granddaughter  Ann,  600/.  5  per  cents.     Also  I  give  to 
ay  two  granddanghters  S.  P.  and  J.  P.,  400/.  each,  now  on  hond  in  the  Bank  of  England.    In 
M  eit^  of  thrai  die  without  issue  that  portion  to  be  divided  amonsst  the  sunrivora.'* 
Udd,  that  Ann  took  an  estate  tail  in  the  house  and  land  devifled  to  ner. 


(a)  Febmarj  5.    Before  Coleridge^  J^  Wighiman^  J.,  CresswtU^  J., 
JSfrle,  J.,  WaUamiy  J.,  CrompUm^  J.,  and  Crowder^  J. 
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nAturally  refers  to  peraonalty  and  not  to  realty.  The  estate 
18  not  an  estate  taiL  To  make  it  an  estate  tail  it  mtist 
appear  that  the  testator  contemplated  an  indefinite  fidlnre  of 
issue :  here  the  fiulore  of  issue  is  to  be  within  the  lifetime  of 
four  named  persons.  In  RBm  v.  Brown(a)  the  testator  being 
seised  in  fee,  devised  to  Thomas  and  his  heirs  for  ever,  and  if 
he  died  without  issue,  living  William,  then  William  to  have 
the  land :  it  was  held  that  this  was  not  an  estate  tail,  but 
an  estate  in  fee  in  ThomaSj  subject  to  an  executory  devise, 
upon  the  ground  that  an  indefinite  fiulure  of  issue  was 
not  contemplated.  In  Greenwood  v.  Verdon  (6),  there  was  a 
devise  to  A.  and  his  heirs  and  assigns  for  ever,  and  fi*om  and 
after  his  decease  without  issue,  to  the  survivors  of  certain 
ascertained  persons,  l^atees  under  the  wilL  It  was  held  by 
Vice  Chancellor  Page  Wooi^  that  the  fiulure  of  issue  must 
be  taken  to  mean  a  fiiilure  within  the  lives  of  the  executory 
devisees,  and  that  the  estate  of  A.  was  not  cut  down  to  an 
estate  taiL  In  that  case  it  was  said,  that  the  testator  havii^ 
contemplated  that  some  of  the  l^atees  would  be  living  at 
the  time  when  the  fiulure  of  issue  to  which  he  referred 
should  take  place,  it  was  not  reasonable  to  sujqpose  that  he 
intended  to  refer  to  a  general  fiulure  of  issue.  In  Traff&rd 
V.  Boehm  (c)^  (which  is  shordy  stated  by  Vice  Chancellor 
Wood  in  Greenwood  v.  Verdon^  a  person  being  entided  in 
revermon  under  a  settlement,  gave  his  real  estate  to  his  wife 
fiir  life,  without  impeachment  of  waste,  and  after  her  death 
and  fiulure  of  issue  by  him  and  the  payment  of  his  debts^ 
to  his  sister  fi>r  life,  with  remainder  to  several  other 
persons  for  life,  with  remainder  to  his  own  right  heirs. 
Lord  Hardwieke  decided  the  case  on  the  ground  that  the 
testator  evidently  intended  to  give  the  reversioQ  after  the 
limi!i*V>^  in  the  settlement  were  determined,  and,  there- 

(a)  Cro.Jae.59a  Q}  1K.&J.74.  8eep.S7. 

(c)  S  Atk.  44fK  otcd  1  K.  &  J.  Sjf. 
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ibre,  that  the  failure  of  issue  referred  to  was  a  &ilure  of 
issue  during  the  lives  of  the  parties  mentioned  in  the  limi* 
tations.  He  said  that  all  the  limitations  over  were  for  life, 
and,  therefore,  it  was  a  reasonable  construction  to  confine  it 
to  a  failure  of  issue  during  the  lives  in^being.  \^fVilliamSf 
J. — Where  there  is  a  gift  to  A.  for  life,  and  if  he  dies 
without  issue  then  over,  does  A.  take  an  estate  tail  or  an 
estail  for  life?]  He  takes  a  life  estate  only.  [fFUUam*,  J., 
referred  to  Jarman  on  WilUi  vol.  1,  p.  464(a).] 

Phxpson^  for  the  defendant  in  error. — The  words,  '*  in  csise 
either  of  them  die  without  issue,  that  portion  to  be  divided 
amongiit  the  survivors,"  refer  to  all  the  subjects  of  the  tes- 
tator's bounty.    **  Either"  means  one  of  two,  or,  one  of  any 
number:  Webster's  Dictionary.     ** Portion"  is  not  a  tech- 
nical word;  it  means  simply  ''part"  or  "share."  The  words 
point  to  an  indefinite  failure  of  issue.    The  first  devise  is  of 
a  life  estate  and  there  is  a  gift  over  in  case  of  failure  of  issue. 
That  must  be  construed  as  an  estate  tail,  in  order  to 
give  effect  to  the  intention  of  the  testator (i).     The  cases 
cited  on  the  other  side  are  cases  where  the  first  devise 
was  in  fee,  with  an  executory  devise  over,  and  it  was  sought 
to  cot  down  the  estate  in  fee  to  an  estate  tail    This  is  not 
an  executory  devise.     In  Rot  d.  Sheers  v.  Jeffery{e)j  the 
distinction  is  adverted  to  by  Lord  Keny<nu  Lord  Denmany  in 
Doe  d.  Cadogan  v.  Etcart(d)f  pointed  out  that  it  is  doubtful 
if  that  case  can  be  supported,  and  that  the  case  of  Porter  v. 
Bradley  (e)f  if  supportable  at  ail,  is  only  so  on  the  ground 
that  the  words  "  behind  him"  are  introduced  after  the  words 
leaving  no  issue. 

(a)  2iid  Edition,  by  Wolsten-  Wolstenliolme  &  Vincent, 
holme  &  Vincent.      MacheU  t.  (c)  7  T.  R.  589. 
Weediag,  8  Simons,  4.  (if)  7  A.  &  E.  686,  661. 

(b)  Maekea  v.  JVeedmg,  8  Sim.         (e)  8  T.  R.  148. 
4 ;  1  Jum  464,  2ad  Edition,  by 
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1856.  Athertan,  in  reply. -rThe  contested  passage  has  no  refer- 

^^^      ci^ce  to  realty.    As  to  the  second  point,  it  is  true  that  the 
V.  cases  cited  are  cases  where  an  estate  in  fee  was  first  given ; 

but  there  is  no  reason  why  the  principle  which  governs 
them  should  not  apply  here.  The  cases  of  Doe  d.  Smith 
V.  Webber  (a),  Doe  d.  Jones  v.  Owens  {b\  Doe  d.  Johnson 
V.  Johnson  (c),  Roe  d.  Sheers  v.  Jeffrey  {d\  are  all  autho- 
rities which  shew  that  this  must  be  construed  as  an  estate 
for  life,  with  an  executory  devise  over.  The  testator  meant 
the  dying  wiAout  issue  to  be  confined  to  a  failure  of  issue  at 
the  death  of  the  first  taker,  because  the  persons  to  whom  the 
estate  is  given  were  then  in  existence.  However  one  may 
speculate  as  to  the  probable  intention  of  the  testator  the 
Court  cannot  do  violence  to  the  language  and  legal  con- 
struction of  the  will.  In  Addison  v.  Busk(e)  there  was  a 
bequest  of  residue  to  John  L»,  but  if  he  died  in  the  lifetime 
of  the  testatrix,  without  leaving  children,  then  to  Charles 
L»  John  L.  having  died,  leaving  children,  in  the  lifetime 
of  the  testatrix,  it  was  held  that  the  children  of  John  L» 
took  nothing  by  implication,  though  the  testatrix  evidently 
intended  the  children  to  take.  AndrS  v.  Ward{f)  is  to  the 
same  effect.  [Phipson  referred  to  Bacon  v.  Cosby  {g)J\  The 
testator,  in  separate  paragraphs  of  this  will,  deals  with 
different  portions  of  his  property ;  and  as  it  is  mere  matter 
of  conjecture  and  by  no  means  clear,  that  the  words  **  in  case 
either  of  them  die  without  issue,"  (which  are  naturally  con- 
nected with  the  clause  relating  to  personalty,)  apply  to  any* 
thing  but  the  bequest  of  money  to  Sarah  and  Jane ;  there- 
fore, according  to  the  case  of  Doe  dem.  EUam  v.  WesOeyifi)^ 

(a)  1  B.  &  Aid.  718.  (/)  1  RuBsell,  260. 

(h)  1  B.  &  AdoL  318.  (g)  4  De  Gex  &  S.  261. 

(c)  8  Exch.  81.  (A)  4  B.  &  C.  667.    See  the 

((0  7  T.  R.  589.  judgment  of  Bayleif,  J. 

(e)  UBeav.  459. 
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the  Coort  is  bound  to  hold  that  they  apply  only  to  the        1866. 
claase  with  which  they  are  so  connected.  "^     ' 


Cur.  ado.  vuU.  _•• 

Butt. 


The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J. — This  was  a  special  case,  stated  in  order  to 
procure  the  opinion  of  the  Court  of  Exchequer  on  the  con- 
struction of  the  will  of  Richard  Barnes,  in  respect  of  a  devise 
to  one  Anne  Butt,  formerly  Anne  Preston,  now  deceased, 
whose  eldest  son  and  heir-at-law,  the  defendant  in  error  is. 
That  Court  decided  that  she  took  under  it  a  greater  estate 
than  for  her  life  in  the  premises  sought  to  be  recovered. 
But,  with  the  exception  of  my  brother  Martin^  the  Judges 
pronounced  no  opinion  as  to  the  quali^  of  that  estate; 
he  was  of  opinion  that  she  took  an  estate  tail. 

The  will  is  obscurely  and  inartificially  drawn,  and  perhaps 
no  construction  can  be  made  of  it  entirely  free  from  diffi- 
culty;  but  after  carefully  considering  the  whole  instrument, 
with  a  view  to  ascertain  frt>m  the  language  used  the  in- 
tention of  the  testator^  we  find  no  reason  sufficiently  strong 
for  holding  that  the  conclusions  of  the  Court  below  and 
my  brother  Martin  are  not  the  correct  ones. 

The  testator  had  several  parcels  of  real  property,  and 
some  personalty,  to  dispose  of.  After  a  devise  to  his  wife 
for  life,  he  divides  the  two  classes  among  four  grandchildren, 
Richard,  Anne,  Sarah,  and  Jane ;  and  he  first  devises  tene- 
ments respectively  to  each  in  terms  which,  if  they  stooil 
alone  and  unqualified,  would  pass  only  estates  for  life.  He 
then  bequeaths,  in  a  sentence  immediately  following  these 
devises^  several  sums  of  money  in  the  funds  or  Bank  of 
England — the  bequests  to  Sarah  and  Jane  being  coupled 
together;  *'To  my  two  granddaughters,  Sarah  and  Jane, 
4002.  each  now  on  bond  in  the  Bank  of  England;*'  and 

VOL.  L — N.   Sb  I  Excn. 
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then  he  adds — '*  In  case  either  of  them  die  without  issue, 
that  portion  to  be  divided  among  the  survivors."  The 
question  is  upon  the  application  of  this  clause ;  if  it  be 
limited  to  the  four  bequests  of  personalty,  or  to  the  two 
last,  the  devises  of  real  property  will  stand  by  themselves 
and  pass  only  estates  for  life ;  if  it  overrides  these  devises 
also,  and  they  are  to  be  read  as  if  it  immediately  followed 
them,  then  it  is  sufficiently  clear,  from  the  provisions  to 
take  effect  only  on  failure  of  issue,  in  some  sense,  that  the 
estates  were  intended  to  be  larger  than  for  life.  For  it 
would  be  absurd  to  suppose  an  intent  to  divide  among  sur- 
vivors, if  no  issue,  and  at  the  same  time  an  intent  that  the 
estates  should  go  to  the  heir-at-law  if  there  were  issue. 
There  is  nothing  to  prevent  the  more  extended  application 
of  the  clause,  and  it  appears  to  us  best  to  answer  that  in- 
tention to  dispose  of  the  whole  interest  which  the  will 
manifests.  We  therefore  agree  with  the  judgment  of  the 
Court  below  on  this  point 

But  if  Anne  took  a  greater  estate  than  one  for  life,  we 
think  it  clear  that  she  took  an  estate  tail — for  it  appeals  to 
us  that  the  intention  was  to  give  to  each  taker,  and  his  or  her 
issue  indefinitely,  the  interest  in  his  or  her  portion,  and  that 
the  division  was  not  to  take  place  until  failure  of  such  issue. 
As  we  agree  in  the  reasons  asagned  by  Baron  Martin^  and 
as  our  opinion  on  the  whole  case  is  formed  on  a  minute 
examination  of  the  language  used  in  the  different  parts  of 
the  will,  it  is  unnecessary  to  go  into  the  matter  at  length. 

The  judgment  of  the  Court  below  will,  therefore,  be 
affirmed. 

Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER, 
{Error  from  the  Court  of  Exchequer.) 


Shepherd,  Deputy-Master  of  the  Trinity  House,  Deptford       ^«y  ^'^^ 

Strond,  v.  Sharp. 


T 


HIS  was  a  proceeding  in  error  on  the  judgment  of  the  Bystat.  22  O. 
Court  of  Exchequer  in  the  case  of  Sharp  v.  Shepherd.    The  harboor'of 
foortb  plea  and  the  replication  wero  similar  to  those  in  Moore  v^e^n  tms- 
V.  Shepherd{a).  After  judgment  for  the  plaintiff  on  demurrer  ^l^ntrMts 
to  the  replication,  judgment  was  signed  by  the  plaintiff  for  JJ^^S'i^ 
Us  costs  of  the  demurrer.    The  plaintiff  then  discontinued  veeted  jn  and 

''  to  be  disposed 

the  action,  and  the  following  entry  was  made  : — *'  It  is  of  by  the  aa- 

*         ,  thority  of  par- 

considered  that  the  plaintiff  do  recover  against  the  defendant  Uament.   Stat. 

\1L  Ss.  for  the  plidntiff's  costs  of  the  said  demurrer,  and  the  74,  an  ''Act 

said  judgment  in  that  behalf:  and  afterwards  on  the  6th  tenance'and* 

improfement 
of  tiie  barboor  of  Raaueate,'*  repealing  the  fonner  Act,  yested  the  harbour  in  trustees,  who  were 
eaipoiirered  to  impose  duties  on  all  ships  psssinff  Ramseate,  to  be  paid  to  the  collector  of  the 
cmtoma,  &c.,  in  tlw  port  whence  such  ships  shoula  set  fortn  or  where  such  ships  should  arrive.  By 
s.  10,  foreign  ships  are  to  pay  the  same  rates  as  ships  cleared  out  of  British  ports,  such  rates  to  b« 
levied  in  any  part  of  her  M^esty's  dominions.  S.  1 1.  empowers  collectors  to  enter  and  measure 
ships,  and  imposes  penalties  on  persons  obstructing  them.    By  s.  11,  on  producing  his  receipt  for 
payment  of  duties,  tne  master  is  entitled  to  an  allowance  from  merchants  or  importers.  By  s.  1 3. 
accoQBts  are  to  be  transmitted  to  the  receiver  general  of  the  customs.  Sect.  1 5,  gives  power  to  col- 
lectors to  diatram  on  nonpayment  of  duties.    By  s.  53.  accounts  are  to  be  annually  audited  and 
aabautted  to  parliament.  By  s.  72,  penalties  may  bo  levied  by  distress  and  sale  by  the  warmnt  of 
any  Jnadce  of  the  Peace  ra  the  town  where  the  offender  resides ;  and  in  case  no  sufficient 
distresa  is  found,  the  Justice  may  commit  the  offender  to  prison.     Held,  in  the  Exchequer 
Chamber,  (affirming  the  judgment  of  the  Court  of  Exchequer),  that  the  32  G.  3.  c.  74,  is  an  Act 
of  a  local  and  personal  nature  within  the  meaning  of  5  6c  6  Vict.  c.  97,  having  a  local  object, 
the  improvement  of  the  harbour,  and  affecting  only  certain  specified  classes  of  her  Majesty's 
subjects. 

Stwtntea  which,  since  the  resolution  of  the  House  of  Commons  in  1801,  have  been  printed 
by  the  Kine*s  printers  amooest  the  public  local  and  personal  Acts,  are  statutes  commonly  called 
public  local  and  personal  within  the  meaning  of  the  5  &  6  Vict.  c.  97. 

A  defendant  may  bring  error  on  a  judgment  for  the  plaintiff  on  demurrer  to  a  replication  to 
one  of  several  pleas,  though  the  plaintiff  has  subsequently  discontinued  the  action  except  as  to 
the  costs  of  the  demurrer. 

(a)  lOExch.  424. 
I  2 
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day  of  July,  in  the  year  of  our  Lonl,  1855,  it  was  by 
a  rule  of  the  Court,  ordered  that  upon  payment  of  the 
defendant's  costs,  to  be  taxed  by  one  of  the  Masters  of 
the  Court,  this  action  should  be  discontinued,  the  plain- 
tiff thereby  undertaking  to  pay  the  said  costs  to  be  so 
taxed,  and  consenting  that,  if  they  were  not  so  paid  within 
four  days  from  the  date  of  the  master's  allocatur,  the 
defendant  should  be  at  liberty  to  sign  judgment  of 
non  pros,  and  the  said  costs  were  afterwards  taxed  by 
II.  Walton,  Esq.,  one  of  the  Masters  of  the  Court,  at  twenty- 
two  pounds  and  two  shillings,  and  upon  the  said  taxation  the 
said  costs  of  seventeen  pounds  and  three  shiQings  were  not 
deducted  from  the  defendant's  costs,  or  otherwise  allowed  to 
the  plaintiff;  and  the  plaintiff  paid  the  said  sum  of  twenty- 
two  pounds  and  two  shillings  to  the  defendant,  and  he 
discontinued  this  action,  except  as  to  his  said  costs,  amount- 
ing to  seventeen  pounds  and  three  shillings  (a). 

The  case  was  argued  in  last  Hilary  vacation  (February  5)by 

Bavilly  (with  whom  was  Narmany)  for  the  plaintiff  in 
error  (i). — [^Crompton^  J.  If  there  is  a  discontinuance,  is 
not  the  cause  out  of  Court?  Can  a  writ  of  error  be 
brought  ?]  There  is  a  judgment  upon  the  record  for  the 
plaintiff  below  for  the  sum  of  1 7/.  3«.  The  plaintiff  claims 
to  keep  that  judgment,  and  it  may  be  enforced,  notwith- 
standing the  discontinuance.  In  The  Mayor^  Aldermen^ 
and  Bwyesses  of  Maccleffield  v.  Gee  (c)  it  was  held  that  a 
writ  of  error  might  be  brought  on  a  judgment  for  the  plain- 
tiff on  demurrer,  notwithstanding  a  subsequent  discontinu- 
ance of  the  action.    [JFrfe,  J.— The  3  &  4  Wm.  4,  c.  42,  s.  34, 

(a)  It  WM  suggested  by  the  moHt  J^  CresnoeU,  J^  -Brfc,  J., 

Court  that  the  abore  entry  was  WiOiamg,  J.,  Crompttm^  J.,  and 

imperfect,  but  it  was    arranged  Crowder^J. 

that  the  argument  should  proceed  (c)  13  M.  &  W.  470.    See  abo 

as  if  the  judgment  had  been  cor-  Elwood  v.  BiUlock^  6  Q.  B.  383, 

rectly  entered  up.  412. 
{b)  Before  Coleridge,  J.,  Wight-^ 
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makes  the  judgment  on  the  demurrer  a  separate  judgment 
for  the  costs.  CromptoH,  J. — It  seems  a  distinct  and  separate 
judgment,  on  which  a  writ  of  error  lies,  notwithstanding 
the  action  is  put  an  end  to  by  the  discontinuance.  Williams, 
J. — ^This  case  seems  to  me  exactly  like  that  of  the  Mayor  of 
Macclesfield  v.  Gee."] 

Then  as  to  the  main  question.  The  Ramsgate  Harbour 
Acts,  32  Geo.  3,  c.  74  (a)  and  55  Geo.  3,  c.  Ixxxiv.  are  not 
Acts  commonly  called  public  local  and  personal,  or  local  and 
personal,  or  acts  of  a  local  and  personal  nature,  within  the 
meaning  of  the  5  &  &  Vict  c.  97,  s.  5.  In  order  to  ascertain 
the  nature  of  the  Acts  in  question,  it  is  necessary  to  refer  to 


1856. 


Shephbkd 

V. 

Shakp. 


(a)  By  ihe  22  Geo.  3,  c.  40,  an 
Act  for  enlarging,  &c.  the  harbour 
of  KaniBgate,  the  docks  and  piers 
&c.  were  vested  in  trustees  who 
might  lease  the  same  for  60  years, 
the  rent  to  be  applied  to'  the  en- 
lajging  and  maintaining  the  har- 
bour, and  upon  the  expiration  of 
the  trust,  and  the  determination 
of  the  leases,  the  property  by 
that  act  Tested  in  the  trustees, 
was  vested  in  and  to  be  disposed  of 
by  the  authority  of  Parliament. 
By  Stat  32  Greo.  3,  c.  74,  the 
act  22  Geo.  3,  c.  40,  was  re- 
pealed, and  trustees  were  appoint- 
ed, who  are  to  impose  duties  on 
all  ships  passing  from,  to,  or  by 
Ramsgate,  to  be  paid  to  the  col- 
lector of  Customs,  or  such  person 
IS  should  be  appointed  by  the 
trustees  to  receive  the  same,  in 
the  port  whence  such  ships  should 
•et  forth,  or  where  such  ship  shall 
arrive,  before  she  sails  from  such 
port  on  her  outward  bound  voy- 
age, and  before  unloading  the 
goods  on  board  thereof  on  her 
homeward  bound  voyage.  The 
duties  are  to  be  applied  to  the  en- 
larging of  the  harbour  of  Rams- 


gate. By  sect.  10,  reciting  that 
foreign  ships  passing  through,  or 
being  detained  in  the  Downs  will 
receive  the  same  benefits  as  British 
ships,  it  was  enacted  "  that  such 
foreign  ships  shall  be  subject  and 
liable  at  all  times  to  the  same 
rates  and  duties  as  ships  cleared 
out  of  or  entered  in  any  of  the 
British  ports ;  such  rates  and 
duties  to  be  levied  and  recovered 
in  any  part  of  Her  Majesty's 
dominions,  in  the  same  manner  as 
any  of  the  rates  and  duties  by 
the  act  imposed  are  directed  to 
be  levied  and  recovered.  Section 
1 1  empowers  the  collector  of  the 
duties  to  enter  and  measure  ships, 
and  imposes  a  penalty  on  persons 
obstructing  them.  By  section  12, 
no  vessel  is  to  be  cleared  at  the 
office  of  Customs,  or  allowed  to 
enter  without  the  production  of 
a  certificate  of  the  payment  of 
duties,  and  on  producing  receipt 
the  master  or  owner  is  entitled 
to  an  allowance  from  the  mer- 
ch:»nts  or  importers.  By  section 
13,  the  collectors  are  to  keep  an 
account,  and  transmit  copies  of 
such  account  to    the  Receiver- 
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the  original  Act,  22  Gea  2,  c.  xL  It  appears  hiatoricallj, 
that  before  the  pasdng  of  that  Act,  a  harbour  of  refbge 
was  required  at  Ramsgace  for  the  secarity  of  shipping  in 
the  Downs.  The  preamble  of  that  Act  recites  ''  that 
whereas  fieqnent  leases  of  the  liyes  and  properties  of  her 
Majesty's  sabjects  happen  in  the  Downs  for  want  of  a  har- 
bour between  the  North  and  South  Fpreland,  the  greater 
part  of  the  ships  employed  in  the  trade  of  the  nation  being 
under  a  necessity  at  going  out  upon,  as  well  as  retoming 
firom,  their  voyages,  to  pass  through  the  Downs,  &c.,  and 
as  a  harbour  may  be  made  at  Ramsgate  convenient  &c.,  for 
carrying  a  work  of  such  public  utility  into  execution,  and 
that  the  said  harbour  may  be  maintained  as  in  such  a  man- 
ner as  to  be  rendered  of  service  to  the  trade  and  navigation 
of  the  nation:  be  it  enacted,**  &c.  The  harbour  is  not 
for  the  accommodation  of  the  vessels  of  the  district, 
but  for  the  benefit  of  the  trade  and  navigation  of  the 
kingdom  in  general  It  is  not  a  matter  of  local  interest,  but 
one  affecting  all  the  Queen's  subjects.  All  the  provirions  in 
the  Act  are  consistent  with  the  position  that  it  is  an  Act  of 
a  public  general  nature.  The  trustees  are  the  Lord  Warden 
of  the  Cinque  Ports — a  high  public  oflScer  appointed  by 
the  Crown,  the  Master  and  Depu^  Master  of  the  Trinity 


General  of  the  Cnstoiiu.  Section 
]  5  giTes  power  to  tlie  collector  to 
distrain  on  nonpayment  of  tlie 
duties.  By  section  51,  the  real 
estate  is  Tested  in  the  Depn^ 
Master  of  the  Trini^  House,  who 
M  constituted  a  corporation  sole 
for  the  purpose  of  holding  it.  Bj 
section  53,  the  accounts  are  to  be 
annually  audited,  and  submitted 
to  the  House  of  Commons  at  the 
opening  of  the  next  session  of 
Parliament.  Bj  section  72,  pe- 
nalties maj  be  levied  by  dbtress 
and  sale  by  the  warrant  of  any 


Justice  of  the  Peace  in  the  town 
wherein  the  offender  shall  reside, 
either  on  the  confession  of  the 
party,  or  on  information,  on  oath, 
which  oath  such  Justice  ia  re- 
quired to  administer,  and  in  case 
of  no  sufficient  distress  being 
found,  such  Justice  of  the  Peace 
shall  and  may  ocMnmit  such  of- 
fender to  prison.  By  section  78, 
actions  are  to  be  brought  where 
the  cause  of  action  arises,  and  not 
elsewhere.  By  section  79,  the 
act  is  declared  public,  to  be 
noticed  by  all  persons. 
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House,  and  othen  not  connected  with  the  locality.     The        1856. 
meetings  of  the  trustees  are  to  be  held  in  London.    The     g'^^^^^ 
trustees  have  power  to  impose  tolls  on  all  vessels  that  pass  ^' 

On  A  HP* 

bj  Ramsgate.    No  such  vessel  can  clear  out  of  any  custom 
house,  in  any  part  of  the  kingdom,  without  paying  the 
Ram^ate  harbour  dues.     Foreign  vessels  are  liable  to  toll, 
though  they  may  not  put  into  any  port  in  the  United  King- 
dom.    The  accounts  of  the  collectors  are  to  be  transmitted 
to  the  Receiver  General  of  the  Customs.     The  accounts  of 
the  trustees  are  to  be  laid  before  the  House  of  Commons. 
By  the  22   Geo.  2,  c  40,  the  docks,  piers,  &c.  were 
vested  in  trustees,  who  had  power  to  lease  for  sixty  years, 
the  rent  to  be  applied  to  the  enlarging,  finishing,  and  re- 
pairing the  harbour,  and,  upon  the  expiration  of  the  trust, 
and  the  determination  of  the  leases,  the  property  by  that 
Act  vested  in  the  trustees  was  to  be  vested  in  and  disposed  of 
by  the  authority  of  Parliament.    The  harbour  is  national  pro- 
perty.   An  Act  regulating  the  management  of  such  property 
for  national  purposes  cannot  be  said  to  be  local  or  personal. 
By  the  lOth  section  of  the  32  Geo.  3,  c.  74,  rates  are  imposed 
upon  foreign  vessels.     These  rates  may  be  recovered,  not 
in  the  United  Kingdom  enly,  but  in  any  part  of  her 
Majesty's    dominions.       There    are    clauses   of  distress, 
and  the  power  to  distrain  may  be  exercised  in  any  port, 
not    only    within    the    United    Kingdom,  but  even  in 
the  colonies.    The  55  Geo.  3,  c  Ixxxiv.,  appears  to  have 
been  printed  by  mistake  amongst  local  and  personal  acts. 
[CrawdeTy  J. — Looking  at  the  matter  historically,  have  you 
ascertained  how  the  bill  was  brought  in ;  as  a  private  or  a 
public  bill?    They  are  different  matters  altogether,  they  are 
referred  to  different  committees.]    The  first  bill  appears  to 
have  been  founded  on  a  petition  of  the  merchants  of  London, 
which  was  referred  to  a  committee  who  made  a  report,  and 
upon  that,  leave  was  given  to  bring  in  a  bilL     [CresMweH,  J. 
—Some  of  the  lighthouses  were  built  under  the  provisions 
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of  acts  of  parliament,  and  others  of  charters  only,  but  most 
of  them  in  consequence  of  petitions  by  merchants  and  ship- 
owners.    It  would  seem  the  most  rational  way  to  judge  of 
the  quality  of  an  Act  by  its  contents,  and  not  by  a  mere 
arrangement  about  printing.]     These  Acts  are  Acts  for  the 
establishment  and  maintenance  of  a  harbour  of  refuge.  Acts 
relating  to  harbours  of  refuge,  being  for  the  benefit  of  naviga- 
tion generally,  have  always,  since  the  division  of  the  statutes, 
been  classed  amongst  the  public  general  Acts.  In  the  same 
year  in  which  the  55  Geo.  3,  c.  Ixxziv.  became  law,  the 
55  Geo.  3,  c.  191,  was  classed  amongst  the  public  Acts.  That 
is  **  an  Act  to  authorize  the  appointment  of  commissioners 
for  erecting  a  harbour  for  ships  to  the  eastward  of  Dunleary, 
within  the  port  or  harbour  of  Dublin."   [^Cresswell,  J. — Was 
that  an  Act  brought  in  by  the  government?]     We  cannot 
telL     The  10  &  11  Vict.  c.  24,  is  <'an  Act  for  the  establish* 
mcnt  of  a  harbour  of  refuge  at  Portland;**  the  17  &  18 
Vict.  c.  44,  '^  an  Act  for  regulating  and  maintaining  the  har- 
bours of  Holyhead,  and  vesting  them  in  the  Admiralt}';*' 
the  17  &  18  Vict.  c.  15,  *^an  Act  for  making  a  tunnel  from 
Keyham  to  Devonport,"  all  of  which  are  classed  among  the 
public  Acts.  The  harbour  of  Raipsgate  was,  by  the  22  Geo.  2, 
c.  40,  vested  in  Parliament,  subject  to  the  execution  of  the 
trusts,  and  by  32  G.  3,  c.  74,  is  granted  to  the  deputy  master 
of  the  Trinity  House  as  a  trustee,  for  the  benefit  of  all  the 
Queen's  subjects.     In  Bamett  v.  Cox(a\  it  was  held,  that 
the  Metropolitan  Police  Acts  are  not  local  and  personal  acts 
within  the  meaning  of  the  5  &  6  Vict.  c.  97,  s.  5.     Lord 
Denman,  C.  J.,  in  delivering  judgment  said,  "  It  is  contended 
that  the  statutes  relating  to  the  metropolitan  police  are 
either  commonly  called  public  local  and  personal,  or  are  of 
a  local  and  personal  nature.    They  are  not  in  our  judg- 
ment of  a  local  and  personal  nature  within  the  meaning  of 
that  Act,  considering  the  public  importance  of  the  rights 

(a)  9  Q.  B.  617. 
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that  thej  maiDtain,  and  the  generality  of  their  application        1856. 
to  all  the  Queen's  subjects  within  the  metropolitan  police      ' — ^"^^ — ' 

J.      ,  .  ,  ,  Shepherd 

dbtnet."      The  Act  now  in  question  has  even  a  wider  v. 

Sharp 

]4>pIication. — [He  referred  to  Cam.  Dig.  Parliament  (R.)  6 ; 
Jones  ▼•  Axen{a);  Viner's  Abridgment  Statute8y{C.);  Rex  v. 
Pawfyn  and  others  (b),) — Acts  relating  to  merchant  ships  are 
public  Acts:  so  also  Acts  relating  to  pilotage,  and  the 
Act  relating  to  bail  bonds  taken  by  sheriffs;  Samuel  v. 
Evans  (c).  There  are  two  cases  on  the  other  side.  Cock  y. 
Geni{d),  relating  to  the  Sandwich  Court  of  Requests,  and 
Richards  y.  Easto  (e).  The  first  relates  to  a  local  jurisdiction, 
and  in  the  other  the  question  arose  on  the  Building  Act, 
which  is  essentially  a  matter  of  local  regulation. 

Unthank^  (with  whom  was  H.  Bullar,)  contr^. — The 
32  Geo.  3,  c.  74,  was  passed  before  the  existing  division  of 
acts  of  parliament  was  introduced.  The  55  Geo.  3,  c.  Ixzxiv. 
is  daflsed  among  the  local  and  personal  Acts.  The  original 
Act,  22  Geo.  2,  c.  40,  contained  a  clause,  that  it  should  be 
deemed  a  public  Act  The  struggle  has  arisen  from  some 
notion  that  there  is  a  greater  dignity  in  public  Acts  than  in 
public  local  Acts ;  but  it  is  a  mere  question  of  words.  The 
authority  firom  which  the  rules  found  in  Viner  and  Comyn 
are  taken  is  HollamTscaseif).  Lord  CoA^  there  says,  ^Hhough 
the  Act  as  to  persons  is  general,  but  the  matter  thereof  con- 
cerns singular  things,  as  any  particular  manor  or  house,  &c.,  or 
all  the  manors,  houses  &c.,  which  are  in  one  or  sundry  parti- 
cular towns,  or  in  one  or  divers  particular  counties;  these 
are  sach  particular  Acts  whereof  the  Judges  shall  not  take 
cognizance  if  they  be  not  pleaded.**  When  the  resolution  of 
1797  (^)  was  passed,  the  notion  that  there  were  three  classes 

(a)  1  Lord  Rajm.  119.  (e)  15  M.  &  W.  244. 

{h)  2  Siderfin,  208, 209.  (/)  4  Rep.  76  b. 

(e)  2  T.  R.  569.  (g)  See  15  M.  &  W.  251 . 
(<0  12  M.  &  W.  234. 
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1856.        of  Acts  seems  to  have  been   in  the  mind  of  the  legisla- 

Shkpheiid     ^"^*    ^''^''*^  ^^*^  ^^^  personal  Acts  are  a  subdiyision  of 
^'  private  Acts.     [WilHamSy  J. — In  Starkie  on  Evidence,  vol.  1, 

p.  274,  it  is  said^ ''  where  a  statute  is  not  in  express  terms 
made  a  public  statute,  it  is  still  such,  with  a  view  to  evidence, 
if  it  be  of  a  general  and  public  nature  affecting  all  the 
King's  subjects ;  therefore  it  has  been  ruled  at  the  assizes  that 
a  statute  so  far  as  it  related  to  a  public  highway  was  to  be 
considered  a  public  statute."^  The  operation  of  the  Building 
Act  extends  over  a  laiger  district  than  the  London  Police 
Acts. — Acts  for  works  taken  in  hand  by  the  government  come 
within  the  same  category  as  Acts  relating  to  the  king.  (He 
referred  also  to  Law  v.  Do(jU(a) ;  PUkington  v.  Biley  (A).) 


BomU  replied. 


Cur.  ado,  vult 


The  judgment  of  the  Court  was  now  delivered  by 

CoLBRiDOE,  J. — ^The  question  in  this  case  arises  on  the 
demurrer  to  the  replication  to  the  fourth  plea.  This  plea  relies 
on  a  six  months*  limitation  imposed  by  the  Ramsgate  Harbour 
Acts,  32  Geo.  3  and  55  Geo.  3 ;  the  replication  answers  this 
by  the  5  &  6  Vict  c  97,  s.  5,  by  which  it  is  said  this  limita- 
tion has  been  repealed,  and  one  of  two  years  substituted. 
Whether  this  latter  statute  has  such  operation  depends  on 
whether  either  of  the  former  statutes  is  an  act  of  parliament 
commonly  called  *'  public  local  and  personal,  or  local  and 
personal,*'  or  is  an  Act  of  a  *'  local  and  personal  nature  ;** 
for  the  operation  of  the  section  is  confined  to  such. 

The  32  Geo.  3  was  passed  before  either  the  resolution 
of  the  House  of  Lords  or  that  of  the  House  of  Commons, 

(a)  1  £xch.  S45.  (6)  3  Exch.  739. 
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under  which  the  division  of  the  statutes  now  observed  was 
made  by  the  Queen's  printer;  it  is  not  therefore  one  of 
the  Acts  ^'commonly  called"  public  local  and  personal,  or 
local  and  personal.  At  the  time  of  its  being  passed  no 
Acts  were  commonly  so  called,  but  statutes  were  ordinarily 
divided  into  public  or  private,  general  or  special.  The  55 
Geo.  3  was  passed  after  the  resolutions  had  come  into 
operation,  and  it  is  printed  among  the  local  and  personal 
Acts  declared  public,  that  is  to  say,  among  those  which  are 
local  and  personal,  but  which  contain  a  clause  enacting 
that  they  are  to  be  deemed  and  taken  as  public,  by  virtue 
of  which  clause  alone  the  Judges  are  bound  to  take  notice 
of  them  without  their  being  specially  pleaded.  As  the 
5  &  6  Vict  c  97,  distinguishes  between  statutes  commonly 
called  public  local  and  personal,  or  local  and  personal,  and 
those  which  care  of  a  local  and  personal  nature,  and  it 
is  to  be  determined  by  the  Court  and  not  by  the  jury 
whether  any  particular  statute  is  commonly  so  called 
(which  in  itself  would  seem  to  be  a  mere  matter  of  fact), 
there  seems  to  be  no  better  ground  on  which  this  is  to  be 
decided  than  a  reference  to  the  statute-book  itself;  if  we 
find  it  so  printed  under  the  directions  of  the  legislature, 
we  have  the  best  grounds  for  saying  that  it  is  commonly  so 
called:  and  this  appears  the  more  proper  with  reference  to 
the  5  &  6  Vict  c  97,  s.  5,  which,  as  to  this  part,  is  clearly 
framed  with  reference  to  the  HMolutions,  and  to  the  division 
of  statutes  in  the  statute-book  thereby  introduced. 

The  question  however  remains  whether  the  32  Geo.  3, 
c.  74,  is  an  act  of  a  local  and  personal  nature ;  for  these 
words  in  the  5  &  6  Vict,  were  clearly  intended  to  embrace 
statutes  which  are  of  that  character,  though  passed  before 
the  resolutions  were  made,  and  the  plea  having  alleged  that 
the  action  was  commenced  and  prosecuted  for  things  done 
under  both  the  acts,  or  one  ofthem^  and  the  replication  not 
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1856.        distinguishing  between  the  two,  bat  relying  on  the  5  &  6 
y"^^    '       Vict  c.  97,  as  having  repealed  the  limitation  clause  in  both, 
V*  it  is  necessary  for  the  plaintiff  to  sustain  it  as  to  both. 

Sharp.  J  r 

It  appears  to  us,  however,  that  this  statute  is  in  its 
nature  local  and  personal:  its  object  is  local-^the  improve* 
ment  of  one  specified  harbour,  the  cleansing,  amending,  and 
preserving  one  specified  haven ;  the  duties  of  the  function- 
aries employed  under  it  are  to  be  performed  within  certain 
local  and  specified  limits,  and  it  affects  only  certain  speci- 
fied classes  of  her  Majesty's  subjects — not  all ;  those,  namely 
alone — ^indeed,  a  part  only  of  those  who  may  navigate 
their  vessels  to,  from,  or  by  the  single  specified  harbour. 
That  this  limited  class  may  be  numerous,  or  the  interests 
of  the  individuals  important,  will  not  alter  the  nature  of 
the  Act  which  affects  them.  In  Richards  v.  Easto{a)^  the 
14  Geo.  3,  c.  73,  the  Metropolitan  Building  Act,  was  held 
to  be  local  and  personal  in  its  nature ;  and  yet  the  number 
of  persons,  and  magnitude  of  interests  affected  by  it,  very 
far  exceed  those  affected  by  the  statute  now  under  con- 
sideration. 

Our  attention  was  drawn  in  the  argument  to  cases  of 
statutes  for  the  construction  of  harbours  of  refuge,  and 
other  public  works,  on  the  part  of  the  government.  Such 
cases  are  clearly  distinguishable,  for  the  government  inter- 
feres on  the  part  of  the  public  interests,  and  in  these  all 
the  liege  subjects  are  concerned.  In  Bamett  v.  Cox{b\ 
the  Metropolitan  Police  Acts  were  held  not  to  be  local 
and  personal  in  their  nature,  and  the  correctness  of  this 
decision  is  questioned  in  Richards  v.  EcLsto.  It  is  npt 
necessary  for  us  to  consider  whether  that  case  was  rightly 
decided,  as  it  may  be  distinguished  upon  the  ground  just 
stated,  namely,  by  reason  of  the  public  character  which 
attaches  to  the  administration  of  criminal  justice,  which 
(a)  15  M.  &  W.  244.  (h)  9  Q.  B.  617. 
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concerns  all  the  liege  subjects,  and  specially  applies  to  all 
who  may  at  any  time  be  within  the  limits  of  the  local 
jurisdiction. 

On  these  grounds  we  think  the  judgment  of  the  Court 
below  should  be  affirmed. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 

Sqepherd,  Deputy  Master  of  the  Trinity  House,  Deptford       ^^y  '  '• 

Strond,  v.  Moore. 

JliRROR  on  the  judgment  of  the  Court  of  Exchequer  The  32  Geo.  3, 
m  the  case  of  Moore  v.  JShepherd  (a). — The  first  count  of  the  which  exempts 

coAstiiiff  vessels 

declaration^  stated,  that  the  defendant  was  sued  as   the  from  payment 
nominal  defendant  for  and  on  behalf  of  the  trustees  for  nanuJauHar- 
carrying  into  execution  the  act  of  parliament,  &c  (32  Geo.  3,  ^y^^  oaceln  a 
c  74),  for  the  maintenance  and  improvement  of  the  harbour  c^tilw  leswls 
of  Ramsgate,  in  the  county  of  Kent,  and  the  several  Acts  for  cmjing  only 
altering  and  amending  that  Act — For  that  the  said  trustees 
seized,  took,  and  carried  away  and  converted  to  their  own 
use,  &c,  a  good  and  chattel  of  the  plaintiff,  that  is  to  say, 
a  mooring  chain  (A). 
Plea. — That  a  British  vessel  belonging  to  the  port  of 

(a)  10  £xch.  424,  note  (a).  Greo.  8,  c.  74, 8. 78,  and  65  Greo.  3,  c. 

{b)  The  declaration  also  con-  Izzxiv.8.46),thatthe7didnotowe 

tained  a  count  for  money  had  and  the  money.  Issue  haying  been  join- 

received  bj  the  trustees  for  the  ed  on  this  plea,  it  was  tried  before 

use  of  the  plaintiffs ;  to  which  the  Williams,  J.,  at  the  Southampton 

trustees  pleaded,  (b/  statutes  32  Summer  Assizes,  1855,  when  a  bill 
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1856.        Sanderland,  in  the  county  of  Durham,  called  the  *'  Thomas 
and  Margaret,"  of  a  burthen  between  20  tons  and  300 
tons,  to  with,  179  tons,  and  being  a  collier,  before  the  com- 
mitting of  any  of  the  alleged  grievances,  to  wit,  on  &c.,  in 
the  course  of  a  voyage  from  Sunderland,  in  the  county  of 
Durham,  to  Southampton  aforesaid,  passed  by  Ramsgate  in 
the  county  of  Kent  in  manner  mentioned  in  the  act  of 
parliament  in  the  declaration  first  referred  to,  laden  with 
coals,  to  wit,  972  chaldrons  of  coals,  and  afterwards  and 
before  the  committing  of  any  of  the  allied  grievances 
arrived  at  Southampton  aforesaid  so  laden  as  aforesaid,  and 
thereby  terminated  the  said  voyage.     That  before  the 
commencement  of  the  said  voyage  a  rate  or  duty  of  one 
halfpenny  per  chaldron  of  coals  had   been  settled  and 
imposed  by  the  said  trustees  in  respect  of  coals  laden  and 
contained  in  such  vessels  as  aforesaid,  and  passing  by 
Ramsgate  as  aforesaid,  to  be  paid  by  the  master  or  owners 
of  such  vessels  respectively ;  which  said  rate  or  duty  was 
so  setded  and  imposed  by  virtue  and  in  pursuance  of  the 
powers,  authorities,  and  provisions  of  the  acts  of  parliament 
in  the  declaration  referred  to ;  and  all  acts,  deeds,  matters 
and  things  required  to  be  done,  observed,  or  performed  for 
rendering  such  rate  or  duty  valid  had  been  fully  done, 
observed  and  performed,  and  all  notices  required  to  be 
^ven  in  relation  to  such  rate  or  duty  had  been  duly  given, 
of  all  which  premises  the  plaintiff  has  always  had  notice. 
That  after  the  arrival  of  the  said  vessel  at  Southampton 
aforesaid,  the  master  of  the  said  vessel  and  the  plaintiff, 
who  then  was,  and  during  the  whole  of  the  said  voyage  had 

of  exceptions  was  tendered  to  the  bj  the  pleadings,  was  that  up  to 

ruling  of  the  learned  Judge,  and  the  year  1853,  the  plaintiff  and 

which  raised  precisely  the  same  other  shipowners  had  always  paid 

question  as  that  raised  by  the  de«  the  Ramsgate  harbour  dues  on  the 

murrer.    The  only  material  fact  coal  carried  by  their  vessels  every 

proved  in  addition  to  what  appears  time  they  passed  Ramsgate. 
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been  the  owner  of  the  said  vessel,  were  respectively  required 
by  the  said  trustees  to  pay  to  them  the  rate  or  duty  payable 
in  respect  of  the  said  coals  so  laden  in  the  said  vessel,  and 
80  having  passed  by  Ramsgate,  which  rate  or  duty  amounted 
to  a  certain  sum,  to  wit,  2L  Os.  Gd.^  and  no  part  of  which 
had  been  previously  paid ;  and  after  a  reasonable  time  for 
the  payment  thereof  had  elapsed,  the  same  sdll  remaining 
wholly  unpaid,  the  said  trustees,  by  their  collector  duly 
authorized  in  that  behalf,  seized  and  took  away  from  the  said 
vessel  the  said  mooring  chain,  then  being  part  of  the  tackle 
of  the  said  vessel,  and  carried  away  the  same  and  impounded 
the  same  in  a  fit  and  proper  place  as  and  for  a  distress  for 
the  said  rate  or  duty ;  whereof  the  plaintiff  then  had  notice, 
and  the  said  trustees  kept  the  same  as  and  for  such  distress 
until  the  sale  thereof  as  hereinafter  mentioned. — The  plea 
then  proceeded  to  state,  that  because  the  rate  or  duty  was 
not  paid  ten  days  after  the  distress,  the  trustees,  after  the 
expiration  of  that  time,  sold  the  mooring  chain  and  there- 
with satisfied  the  duty  and  costs  of  the  distress. 

Replication. — That  the  said  vessel  called  the  **  Thomas 
and  Maigaret"  for  a  long  time  before  and  thence  con- 
tinually until  and  at  the  time  she  so  passed  by  Ramsgate, 
was  a  British  coasting  ship  or  vessel,  that  is  to  say,  a  British 
ship  or  vessel  engaged  in  carrying  goods  or  merchandize 
by  sea  coastwise  or  from  one  port  in  England  to  another 
port  in  England,  and  that  the  said  voyage  in  which  she  so 
passed  by  Ramsgate  was  a  coasting  voyage  from  Sunderland, 
being  a  port  in  England  situate  to  the  northward  of  Rams- 
gate, to  Southampton,  being  a  port  in  England  situate  to 
the  southward  of  Ramsgate.  That  after  the  commence- 
ment of  the  voyage  in  the  plea  mentioned,  and  in  the  same 
year  in  which  the  vessel  passed  by  Ramsgate,  the  vessel 
being  a  British  vessel  and  such  coasting  vessel,  and  laden 
with  coals,  passed  by  Ramsgate  in  the  course  of  a  coasting 
voyage  from  one  port  in  England  to  another  port  in  England : 
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1866.  whereupon  in  respect  of  the  said  vessel  so  laden  as  aforesaid, 
Shepherd  ^"^  ^  passing  by  Ramsgate  on  the  last  ipentioned  voyage, 
there  became  due  and  payable  to  the  said  trustees  a  certain 
sum  for  the  rate  or  duty  then  charged  and  payable  under 
and  by  virtue  of  the  acts  in  the  declaration  mentioned; 
that  is  to  say,  the  rate  or  duty  of  one  halfpenny  per  chaldron 
of  coals,  so  settled  and  imposed  as  in  the  plea  mentioned 
and  then  in  force.  That  the  plaintiff,  being  the  owner  of 
the  said  vessel,  afterwards  and  before  the  said  vessel  passed, 
and  within  the  same  year  in  which  she  passed  Ramsgate, 
paid  to  the  said  trustees  at  their  request  the  said  sum 
due  and  payable  for  the  rate  or  duty  aforesaid. 

Rejoinder. — That  the  said  vessel  was  a  collier  long  before 
and  during  the  whole  of  the  year  during  which  the  voyage 
mentioned  in  the  plea  took  place  and  was  performed,  and 
that  during  the  whole  of  the  year  there  were  in  force  certain 
rates  or  duties  per  ton  of  the  burthen  (to  be  ascertained  as 
by  law  directed  for  the  purpose  of  chai^ng  such  rates  or 
duties)  of  British  vessels  passing  by  Ramsgate,  and  being 
of  the  burthen  of  20  tons  and  upwards  and  not  exceeding 
300  tons,  which  rates  and  duties  had  been  duly  settled  and 
imposed  by  the  said  trustees  in  pursuance  of  the  said 
statutes,  and  were  payable  to  the  said  trustees.  That  during 
the  whole  of  the  said  year  such  last  mentioned  tonnage, 
rates  or  duties  upon  and  in  respect  of  a  vessel  of  the  burthen 
in  tons  of  the  vessel  mentioned  in  the  said  plea,  ascertained 
as  by  law  directed  for  the  purpose  of  charging  such  rates  or 
duties,  the  said  vessel  being  in  fact  of  the  burthen  of  179 
tons  ascertained  as  aforesaid,  exceeded  the  sum  so  paid  by 
the  defendant  as  in  the  replication  to  the  said  plea  mentioned, 
to  wit,  by  a  sum  of  money  not  less  than  3s. 
Demurrer  and  joinder  therein. 

Kinglakey  Serjt,  {Norman  with  him,)  for  the  plaintiff  in 
error  (the  defendant  below.) — The  question  depends  on  the 
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ooDstraction  of  the  Ramsgate  Harbour  Acts,  22  Geo.  2, 
c.  40,  and  32  Geo.  3,  c.  74.  The  8th  section  (a)  of  the 
latter  Act  imposes  two  classes  of  duties ;  one  upon  the  ship 
irrespective  of  the  cargo,  the  other  upon  the  cargo  irrespec- 

(a)  Enacts— ''That  the  said 
trustees,  or  anj  such  fifleen  or 
more  of  them  as  aforesaid,  at  a 


1856. 


Shepherd 

V, 

Moore. 


pablic  meeting  (previous  notice 
whereof  shall   be  given  in  the 
London  Grazette  fourteen  dajs  as 
aforesaid,)  are  hereby  authorized 
to  settle  and  impose  the  several 
rates  and  duties  hereinafter  men- 
tioned, which  rates  and  duties 
shall  commence  and  become  pay- 
able from  and  after  the  25th  daj 
of  June.  1792,  inclusive    (until 
which  time  the  rates  and  duties 
imposed  bj  the  said  former  act 
of  Parliament  shall  continue  pay- 
able ;)  that  is  to  saj,  any  rate  or 
duty  not  exceeding  Sd.  per  ton  to 
be  paid  bj  the  master  or  owners 
for  every  ship,  vessel,  or  crayer 
of  the  burthen  of  20  tons  or  up- 
wards, and   not  exceeding   the 
burthen  of  300  tons,  whether  the 
same  be  laden  or  in  ballast,  pass- 
ing from,  to,  or  by  Ramsgate, 
whether  on  the  east  or  west  side 
<^tl^  Goodwin  Sands,  or  other- 
wise passing  by  or  coming  into 
the  harbour  there  (other  than  and 
except  ships  laden  with   coals, 
grindstones,  or  Purbeck,  Port- 
land, or  other  stones,)  not  having 
a  receipt  testifying  his  payment 
hefiire  on  that  voyage;  and  for 
every  ship,  vessel,  or  crayer  which 
shall  exceed  the  burthen  of  300 
tons,  any  rate  of  duty  not  exceed- 
ing Id.  for  each  ton  of  such  ship 
(exo^t  ships  laden  with  coals, 
grindstones,  Purbeck,  Portland, 
or  other  stones;)  and  for  every 
VOL.   I. — ^N.    6. 


chaldron  of  coals,  or  ton  of  grind- 
stones, Purbeck,  Portland  or  other 
stones,  a  rate  not  exceeding  three 
halfpence;   and  the  said  duties 
shall  be  paid  every  time  such 
ship,  vessel,  or  crayer  shall  sail 
from,  arrive,  or  come  into  harbour 
at,  or  pass  by  Ramsgate  as  afore- 
said (except  as  hereafter  is  men- 
tioned ;)  and  such  rates  or  duties, 
when  settled  by  the  said  trustees, 
shall  be  forthwith  be  published 
in  the  London  Gazette  for  the 
information  of  all  parties  con- 
cerned; the  same  to  be  paid  to 
the  customer  or  collector  of  the 
Customs,   or  their  deputies,  or 
such  other  person  or  persons  as 
shall  be  appointed  by  the  trustees 
of  this  act  to  receive  the  same,  in 
such  port  or  place  whence  such 
ship,  vessel,  or  crayer  shall  set 
forth,  or  where  such  ship,  vessel, 
or  crayer  shall  arrive,  before  she 
sails  from  such  port  on  her  out- 
ward-bound voyage,  and  before 
unloading  the  goods    on  board 
thereof  on  her  homeward-bound 
voyage ;  the  amount  of  the  num- 
ber of  such  tons  to  be  ascertained 
according  to  the  rules  laid  down 
by  an  act  passed,"  &c.  (26  Geo.  3, 
c.  60 ;)  "  and  that  the  rates  and 
duties  so  to  be  levied  and  raised 
as    aforesaid    shall   be    applied 
by,  or  under  the  direction  of  the 
said  trustees,  in  or  towards  the 
enlarging,     building,     finishing, 
maintaining  and  supporting,  and 
improving    the  said  harbour  of 
Ramsgate.*' 
BL  EXCH. 
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1856.        tive  of  the  ship.     The  14th  section  (a)  provides,  "that  no 

Shxphs&]>     coasting  vessel  or  fisherman  shall  pay  the  daty  charged  by 

Moors.       ^^'  ^^  oftener  than  once  in  any  one  year.**    That  means 

the  duty  assessed  on  the  ship,  not  on  the  carga    The 

case  of  Moore  v.  Shepherd  proceeded  on  the  assamption 

that  the  Act  imposed  the  duty  on  the  ship,  to  be  estimated 

in  one  case  by  the  tonnage,  in  another  by  the  cargo ;  and 

the  only  question  was  whether  a  ship  laden  with  coal  was  a 

coasting  vessel  within  the  exemption  of  the  14  th  section. 

But  it  is  submitted  that  the  duties  mentioned  in  the  8th 

section  of  3dL  and  \d.  per  ton  are  duties  imposed  on  the 

ihips^  according  to  their  tonnage ;  but  with  respect  to  vessels 

laden  with  coal,  &c.,  there  is  a  du^  on  the  cargo  of  1^ 

per  chaldron.     The  trustees  are  authorized  to  impose  any 

rate,  &&,  **  not  exceeding  Zd,  per  ton,  to  be  paid  by  the 

master  or  oumers  for  every  ship  of  the  burthen  of  20  tons, 

or  upwards"  &c.,  ''  other  than  ships  laden  with  coals,"*  &c ; 

**  and  for  every  ship  which  shall  exceed  the  burthen  of 

300  tons**  Icf.,  &c,  **  except  ships  laden  with  coals;  and 

for  every  chaldron  of  coals'*  licL,  &c.     And  the  duties 

are  to  be  paid  every  time  such  ship,  vessel,  or  crayer  shall 

pass    by   Ramsgate,  except    as    thereinafter    mentioned. 

In  section  14,  the  duty  on  coals  is  expressly  described  as 

a  duty  on  cargo.     The  proviso  in  the  14th  section  must  be 

read  as  if  incorporated  with  the  8th  section ;  and  the  words 

**no  coasting  vessel  shall  pay,**  mean  no  coasting  vessel 

shall  pay  the  doty  charged  on  her  as  a  ship.     There  is  a 

special  exemption  with  reference  to  colliers;  if  they  are 

laden,  the  cai^go  is  subject  to  duty;  if  they  return  in  ballast 

(a)  Sect.  14.  —  **  Provided  ducing  a  certificate  of  having  paid 
always,  and  it  is  hereby  declared,  the  duty  on  her  outward-bound 
that  no  coasting  vessel,  or  fisher,  voyage  for  her  cargo  of  coals,  be 
man,  shall  pay  the  duty  charged  liable  to  the  payment  of  any  such 
by  this  act  oftener  than  once  in  duty  for  her  inward-bound  voy- 
any  one  year;  nor  shall  any  collier  age ;  any  thing  hereinbefore  con- 
returning  in  ballast  from  the  tained  to  the  contrary  notwith- 
French  or  Flemish  coast,  pro-  standing.'* 
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from  the  French  or  Flemish  coasts  they  are  not  liable  to        1856. 
duty  for  the  inward-bound  voyage.    The  22  Geo.  2,  c.  40,     ^^'^^^j^ 
contains  clauses,  the  words  of  which  are  similar  to  those  »> 

MOOBV. 

of  32  Geo.  3,  c  74,  ss.  8,  14.     Those  clauses  are  thus 
referred  to  in  the  preamble  of  the  latter  Act : — "  Whereas 
the   trustees,  &c.,  were  empowered   to  settle  or  impose 
certain  rates  and  duties  to  be  paid  by  the  master  or  owner 
of  every  British  or  foreign  ship,  vessel,  or  crayer  of  the 
respective  burthens  therein  mentioned  (except  fishermen 
and  coasters,)  for  every  loading  or  dischai^ng  a  ship  in 
ballast  from,  to,  or  by  Bamsgate;  and  on  every  chaldron 
of  coals  or  ton  of  grindstone,  Purbeck,  Portland  or  other 
stones,  {at  or  towards  the  enlarging,  building,  finishing, 
and  maintaining  Bamsgate  Harbour."     That  is  a  parlia- 
mentary interpretation  of  the  clause  in  the  former  statute. 
The  manner  in  which  the  iiramers  of  the  act  must  have 
understood  the  clause  now  in  question  was,  that  the  except 
tion  in  favour  of  fishermen  and  coasters  only  applied  to 
duties  charged  on  them  as  ships  in  respect  of  their  tonnage, 
and  that  the  duty  on  coals  was  a  duty  on  the  coal  itself, 
not  in  any  sense  <m  the  ship.     Where  the  duty  is  imposed 
on  the  ship,  it  is  payable  whether  the  ship  is  laden  or  in 
ballast.     The  intention  of  the  legislature  was,  that  the 
burden  should  in  all  cases  ultimately  fall  on  the  owner  of 
the  cargo,  and  to  that  end  in  the  case  of  colliers  no  duty  is 
imposed  on  the  ships,  but  the  duty  is  charged  upon  the 
cargo.     Other  provisions  have   been  made  to  meet  the 
difficulty  that  there  would  be,  in  the  case  of  vessels  laden 
with  other  cargoes,  in  dividing  the  amount  of  the  duty 
amongst  the  different  owners  of  different  portions  of  the 
cargo.     In  the  case  of  colliers  the  master  pays  the  duty  as 
agent  for  the  owner  of  the  cargo.     If  that  is  not  so,  the 
master  and  not  the  owner  of  the  cargo  must  have  to  bear 
the  burden  of  the  duty  on  a  cargo  of  the  coal,  though  in 

X  2 
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1856.        ^^^^^  of  all  other  cargo  the  master  has  the  power  to  charge 

J'-"^''^^      the  owner  of  the  cai^o,  on  proving  the  payment  of  the 

r.  duty.    The  1 1th  section  empowers  the  collectors  of  duty  to 

Moosi.  • 

enter  and  admeasure  ships  in  order  to  ascertun  their  tonnage. 

By  section  12,  po  vessel  whose  destination  shall  be  to  or 

by,  or  who  shall  have  sailed  from  or  by  Ramsgate,  &c.,  shall 

be  cleared  at  the  Customs  without  producing  a  certificate  of 

the  payment  of  duty;  and  the  owner  is  ** entitled  to  an 

allowance  from  the  merchant"  for  every  ton  of  goods,  or  like 

sum  per  ton  as  by  that  act  is  charged  upon  the  ship.    That 

enactment  is  only  applicable  where  the  duty  is  paid  upon 

the  ship  according  to  its  burthen:   no  sum  per  ton  is 

charged  on  a  ship  laden  with  coals;  but  the  duty  is  charged 

on  the  coal  itself  by  the  chaldron.    It  may  be  urged  that 

section  15  gives  a  power  of  distress  upon  the  ship  and  its 

tackle,  &C.,  not  upon  the  cargo.     But  there  are  many  acts 

of  parliament  which  give  a  power  of  distress  on  the  ship 

where  the  duty  is  specifically  on  the  cargo.     There  are 

similar  acts  of  parliament  imposing  duties  on  coals  for  the 

repair  of  harbours  along  the  coast;   for  instance,  those 

relating  to  Scarborough,  Burlington,  Whitby,  Dover,  &&, 

and  in  some  cases  the  duty  is  charged  on  all  coal  shipped 

at  the  port  of  Newcastle  or  the  different  members  of  it 

Mantoffite  Smith  ( Unlhank  with  him)  appeared  for  the 
defendant  in  error  (the  plaintiff  below,)  but  was  not  called 
upon  to  argue. 

CoLERinoE,  J. — This  is  in  efiect  an  appeal  from  the 
jlidgment  of  the  Court  of  Queen's  Bench  in  the  case  of 
Moore  Y.  Shepherd  (a),  and  I  have  heard  nothing  which 
induces  me  to  think  that  judgment  wrong.  It  is  admitted 
that  this  vessel  is  a  coasting  vessel,  and  by  section  14  a 
coasting  vessel  is  only  to  pay  duty  once  in  a  year.     But 

(a)  2  £.  &  B.  382. 


Shepherd 
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then  it  is  aigaed  that  this  vessel  is  not  within  that  provision,        1856. 
because,  although  a  coasting  vessel,  she  is  carrying  coaL 
It  is  said  that  no  duty  is  imposed  upon  her  as  a  ship,  but  ^' 

only  upon  her  cargo,  and  therefore  she  is  not  within  that 
clause.     But  the  14th  section  declares  that  no  coasting 
vessel  shall  pay  the  duty  oftener  than  once  a  year,  "  nor 
shall  any  collier  returning  in  ballast  from  the  French  or 
Flemish   coast,   producing  a  certificate" — of  what?   "of 
having  paid  the  duty  on  her  outward-bound  voyage  for  her 
cargo  of  coals,  be  liable  to  the  payment  of  any  such  duty 
for  her  inward-bound  voyage."     There  is  nothing  incon- 
sistent between  this  and  the  former  part  of  the  section ;  it 
only  gives  to  colliers  which  are  not  coasters  an  exemption 
to  which  they  would  not  otherwise  be  entitled;  and  the 
duty  spoken  of  is  a  duty  which  the  collier  has  paid  before 
for  her  cargo  of  coal — not  a  duty  imposed  on  the  collier, 
bnt  a  duty  imposed  on  her  in  respect  of  her  cai^  of  coal. 
Then  to  return  to  the  8th  section :  with  this  remark,  that 
it  behoves  those  who  seek  to  impose  a  duty  to  make  out 
clearly  that  they  have  a  right  to  do  so.     It  is  argued  that 
the  8th  secdon  imposes  two  classes  of  duty;  one  on  the 
ship  irrespective  of  the  cargo,  the  other  on  the  cargo  irre- 
spective of  the  ship.     There  is  no  foundation  for  that 
assumption.     The  substance  of  the  clause  is,  that  duties 
are  imposed  equally  on  all  vessels,  and  the  distinction  is 
only  in  respect  of  the  amount.     Where  the  burthen  is  20 
tons  and  not  exceeding  300,  there  is  one  rate  of  duty,  and 
where  the  burthen  exceeds  300  tons  there  is  another  rate 
of  duty;  and  then  some  ships  are  exempt  from  duty  cal- 
culated by  the  actual  burthen.     Why  that  has  been  done  I 
am  not  able  to  say,  but  no  doubt  there  was  good  reason  for 
it     However,  that  does  not  touch  the  main  point,  that  the 
duty  is  in  respect  of  the  vessel.     We  are  all  of  opinion  that 
the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 


iBxf^tqtxtt  ^tpovti. 
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June  10.  Hull  v.  Bollard. 

In  an  action      jfxCTION  for  the  infringement  of  a  patent  for  a  millstone. 

for  the  in-  ^  . 

fnngement  Pleas. — First,  that  the  plaintiff  was  not  the  true  and  first 

if  the  partica-    inventor  of  the  said  improvements,  &c. :  Secondly,  that  the 

lars  Oiobjec-  •  j    •  ^  ^  •  ^»  *      ^t_ 

tions.  delivered  ^^^  improvements  were  not  a  new  invention  as  to  the 
in^plireuM^of  P^^^^^  ^^^e  and  exercise  thereof  within  the  United  Kingdom 
^ct'^c%3^  of  Great  Britain  and  Ireland,  the  Channel  Islands,  and  the 
8.  4i,areyoo     Meof  Man. 

general,  the 

party  who  With  the  pleas  particulars  of  objections  were  delivered, 

means  to  object 

to  them  must  which,  SO  far  as  they  related  to  the  first  and  second  pleas, 

order  for  better  ^^'^  ^  foUows: — Take  notice  that  the  defendant  relies  on 

'^he^  Actdoes  ^^  following  objections  to  the  validity  of  the  patent  in  the 

defective  par-  d^c^*"^*^^^^"  mentioned, — First,  that  the  plaintiff  was  not 

ticularsfrom  ^g  jj-yg  gjjd  first  inventor  of  the  improvements  therein 

bemg  aTailable  ^ 

at  the  trial,  and  mentioned;    Secondly,    that    the    improvements    therein 

the  plaintiff  *^ 

cannot  resist      mentioned  were  not,  nor  was  any  part  thereof,  new  at  the 

the  admission 

of  evidence,       time  of  granting  the  patent,  and  thai  the  same  had  been 

which  is  within  n     i  <■        i  i-  i  j   •  -ii    i* 

the  literal         generally  known  and  publicly  used  in  com  mills  for  many 

meaning  of  the  •        i 

particufars,  on    years  previously. 

the  ground 

that  the  statement  is  too  general,  and  that  the  particulars  do  not  give  the  required  informatioii 

as  to  the  place  in  which  the  invention  is  allegea  to  have  been  used. 
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At  the  trial,  before  Martin^  B.,  at  the  last  Liverpool  ]856. 
assizes,  two  witnesses  having  been  called  to  prove  that  the 
invention  had  been  in  use  before  the  date  of  that  patent, 
in  mills  in  Cheshure ;  the  plaintifiF's  counsel  urged  that  the 
particulars  of  objections  were  insufficient  under  stat.  15  &  1 6 
Vict  c  83,  s.  41.  The  learned  Judge  received  the  evidence, 
and  the  jury  having  stated  that  they  were  satisfied  that  the 
inventioa  was  not  new,  the  plaintiff  was  nonsuited. 

Edward  James  in  Easter  Term  obtained  a  rule  to  shew 
cause  why  the  nonsuit  should  not  be  set  aside  and  a  new 
trial  had,  on  the  ground  that  the  learned  Judge  ought  not 
to  have  admitted  evidence  of  any  publication  or  user  by 
other  persons  prior  to  the  patent,  the  particulars  of  objections 
being  insufficient. 

Hugk  HiU  and  Qrampton  Button  (a)  now  shewed  cause. — 
The  plaintiff  should  have  applied  for  an  order  for  better 
particulars;  that  was  the  course  taken  in  Palmer  v. 
Wagttaffe(b).  The  defendant  meant  to  rely  on  proof  of 
a  general  user;  he  was  prepared  to  call  witnesses  who  had 
used  the  invention  in  Bedfordshire  and  Huntingdonshire. 
A  very  general  statement  is  sufficient  In  Palmer  v.  Wag- 
9tqffe{b)  the  particulars  stated  a  user  by  candlemakers  in 
London  and  its  vicinity,  and  the  Court  refused  to  order 
better  particulars  to  be  given.  The  only  question  at  the 
trial  is,  whether  words  of  the  particulars  are  large  enough 
to  let  in  the  evidence ;  NeUson  v.  Harford  (c)  [Hindmarch* — 
That  case  occurred  under  5  &  6  Wm.  4,  c  83,  s.  5,  which 
only  requires  a  notice  of  objections,  not  particulars.]  The 
phdnuff  has  misled  the  defendant  by  lying  by,  and  not 
objecting  to  the  notice  before  the  triaL  Unless  the  objec- 
tion b  strictly  of  right  the  present  rule  should  be  discharged. 
The  notice  of  objections  tells  the  plaintiff  that  the  invention 

(a)  May  22.    Before  Pollock^  C.  B.  and  Martin,  B. 
(ft)  8  Exch.  840.  (c)  8  M.  &  W.  806. 
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1 856.  has  been  used  in  com  mills  generally.  Here  the  irregularity, 
^'^'^^^  if  any,  was  waived  by  notice  of  trial,  after  the  delivery  of 
^   »•  the  particulars. 

BOLLASD. 

Edward  James  and  Hindmarch,  in  support  of  the  rule. — 
The  object  of  requiring  particulars  of  objections  is  to 
enable  the  plaintiff  to  inspect  the  machine  which  is 
alleged  to  be  identical  with  that  patented  by  him.  In 
Palmer  v.  Cooper  (a)  it  was  held  that  unless  the  particulars 
contain  a  statement  of  the  place  in  which  the  invention  is 
alleged  to  have  been  used  the  evidence  is  not  receivable. 
[Martifiy  B. — In  IbboU  v.  Leaver  (J),  Parke,  B.,  treated 
strict  compliance  with  an  order  for  particulars  of  set-off  with 
dates,  as  a  condition  precedent  to  the  right  to  give  evidence 
under  the  plea  of  set-off  at  the  trial.  That  is  opposed  to 
WaUis  V.  Anderson  (c),  in  which  Lord  Tenterden  considered 
that  the  taking  a  fresh  step  was  a  waiver  of  the  irregularity 
in  the  delivery  of  the  particulars.]  Here  the  particulars  do 
not  afford  the  plaintiff  the  means  of  ascertaining  the  identi^ 
of  his  invention  with  that  referred  to  by  the  defendant. 
Neither  the  place  in  which  the  invention  is  alleged  to  have 
been  used  nor  the  manner  of  using  it  is  stated.  [PoUock, 
C.  B. — The  substance  of  the  particular  is,  that  the  inven- 
tion has  been  used  generally  all  over  England  in  corn 
mills  for  grinding  com.  It  cannot  be  said  that  it  does 
not  in  some  degree  point  out  both  place  and  manner, 
though  if  there  had  been  an  application  for  better  par- 
ticulars I  should  not  have  held  it  sufficient  The  Act 
requires  that  the  place  and  manner  in  which  the  invention 
is  alleged  to  have  been  used  should  be  stated ;  if  that  is 
in  any  degree  complied  with,  the  plaintiff  should  not  go 
down  to  trial,  and  if  he  fails,  seek  to  take  advantage  of 
the  defect     It  is  otherwise  if  no  notice  at  all  is  given.] 

(a)  9  Exch.  231.  (h)  16  M.  &  W.  771. 

(c)  Moo.  &  M.  291. 
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Even  if  the  particular  is  safficient  to  let  in  some  evidence,        1856. 
the  defendant  was  not  entitled  to  give  evidence  under  it  of 


Hull 


a  specific  user  in  particular  places,  but  only  of  a  general  use.  v. 

^  o  Bollard. 

Here  there  was  no  evidence  of  any  general  use. 


Cur,  ado,  vuU. 

Pollock,  C.  B.,  now  said. — In  this  case,  which  was 
an  application  for  a  new  trial  in  a  case  tried  before  my 
brother  Martin^  we  are  all  of  opinion  that  the  rule  must 
be  dischaiged.  The  action  was  brought  for  the  infringe- 
ment of  a  patent  for  a  millstone.  When  it  was  proposed 
to  give  in  evidence  the  fact,  that  the  same  invention  had 
been  in  use  before  the  date  of  the  letters  patent,  the 
plaintiff's  counsel  urged  that  the  particulars  of  objections 
were  not  so  framed  as  to  render  this  evidence  admissible. 
The  15  &  16  Vict  c.  83,  s.  41,  provides  that  the  defendant 
*' shall  deliver  with  his  pleas"  *^  particulars  of  any  objections 
on  which  he  means  to  rely  at  the  trial  in  support  of  the 
pleas,"  ''and  at  the  trial  no  evidence  shall  be  allowed  to 
be  given  in  support"  ''  of  any  objection  impeaching  the 
validity  of  such  letters  patent  which  shall  not  be  contained 
in  the  particulars."  We  are  all  of  opinion  that  if  the  evidence 
is  within  the  literal  meaning  of  the  words  of  the  particulars, 
however  general  the  statement,  the  evidence  should  be 
received  at  the  triaL  If  the  particulars  are  too  general,  it 
b  the  business  of  the  party  who  means  to  object  to  them 
to  bring  the  case  before  a  Judge  at  Chambers,  and  procure 
an  order  for  better  particulars.  It  is  true  that  the  statute 
contains  a  proviso  that  the  place  or  places  at  which  the 
invention  is  alleged  to  have  been  used  shall  be  stated,  but 
that  proviso  does  not  prevent  particulars  not  containing  such 
statement  from  being  available,  if  not  objected  to  on  that 

ground  before  the  trial. 

Rule  discharged. 
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Moif  32.  BbEVKAN  V.  HOWABD. 

Common'Zi^  1  HE  declaration  stated,  that  in  consideration  that  the 
issS^l^glst?'  V^^^^  would  deliver  to  the  defendant  in  liverpool, 
tridP^S*^  certain  silk  goods  packed  in  hampers,  to  be  conveyed  to 
to  make  the  Store  of  the  plaintiff  in  New  York :   and  would  pay 

such  unoDcU 

mentoMare  to  the  defendant  the  sum  of  7/.  upon  ^  each  hamper,  the 
determimng  defendant  would  cause  the  goods  to  be  shipped  on  board 
tion  betw!^"  Vessels  at  Liverpool,  and  conveyed  to  New  York,  and  there 
^  ^i^h^  delivered  at  the  warehouse  of  the  plaintiff  free  of  further 
powcrtoreTiow  charge;  that  the  goods  were  delivered  to  the  defendant 
refusing  an       by  the  plaintiff  to  be  conveyed  to  New  York  upon  those 

amendment,  if       "^  "^ 

injustioe  has      terms:  but  that  though  plaintiff  had  done  all  things  neces- 

been  done  by  ,  ,  ,  _  _, 

such  refusal,  sary  to  endtle  him  to  have  the  said  goods  delivered  at  New 
in  general  will  York,  and  although  a  reasonable  time  for  such  delivery 
conovUhe™  ^  ^^  elapsed  before  the  commencement  of  the  suit,  yet  the 
j'dF(^d!L*^*  defendant  had  not  delivered  the  goods  in  New  York. 
«'«S^°i|.  tj^  Plea,— That  the  plaintiff  had  not  paid  the  sum  of  7i  in 
the  proper        respect  of  each  hamper. 

course  IS  for  the 

partTaggriered      At  the  trial  before  ffUles,  J.,  at  the  last  Liverpool  assizes, 

by  uie  Judge's 

refusal  to  it  appeared  that  the  silk  was  packed  in  porter  hampers ; 

an^appiication  aod  the  object  was  to  escape  the  payment  of  duty  to  the 

for  iraye  tT  government  of  the  United  States.     At  the  conclusion  of 

"°A°^act'  the  plaintiff's  case  his  counsel  applied  for  leave  to  amend 

having  been  the  declaration  by  stating,  that  the  72.  for  each  hamper  was 

brought  on  a  .  . 

contract  to        to  be  paid  *^  on  advice  of  the  safe  delivery  thereof  at  the 

conyey  smug- 
cried  goods  to    plaintiff's  warehouse  in  New  York  being  received  by  the 

the  Judffe'       plaintiff; "  and  by  adding,  after  the  words  further  charge, 

refS^'^i^        "  ^^^  duty."    The  learned  Judge  refused  to   allow  the 

amendment) 

saying  he  would  not  assist  the  plaintiff  toenforoe  a  contract  to  defraud  a  foreign  goyemment.  The 
plaintiff  was  nonsuited.  A  rule  to  set  aside  the  nonsuit  or  for  a  new  trial,  on  the  ground  that 
the  Judge  ought  to  have  allowed  the  amendment,  was  discharged. 
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amendment  on  the  ground  that  it  would  assist  the  plaintiff  '    1355. 
in  enfordne  a  contract,  the  object  of  which  was  to  defraud     Jt^'^'^^ 
a  foreign  government,  and  the  plaintiff  was  nonsuited.  t. 

HOWABD. 

Aiherieni  in  Easter  Term,  obtained  a  rule  calling  on  the 
defendant  to  shew  cause  why  the  nonsuit  should  not  be  set 
ande  and  a  new  trial  had,  and  why  the  plaintiff  should  not 
be  at  liberty  to  amend  the  record,  or  why  a  new  trial 
should  not  be  had,  on  the  ground  that  the  learned  Judge 
ought  to  have  allowed  the  amendment 

Edioard  James  and  Brett  now  shewed  cause. —  The 
Court  will  not  interfere  if  the  Judge  refuses  to  make  an 
amendment.  The  3  &  4  Wm.  4,  c.  42,  s*  23,  empowers 
the  Court  to  interfere  only  where  they  think  the  amend- 
ment improper.  Under  the  Common  Law  Procedure  Act, 
1852,  sect.  222,  the  Judge  has  a  discretion  to  allow  or 
refuse  an  amendment :  Ritchie  ▼.  Van  Gelder  (a) ;  and 
though  section  96  of  the  Common  Law  Procedure  Act, 
1854,  says,  that  amendments  shall  be  made,  ifdufy  applied 
far;  the  Court  will  put  the  same  construction  on  both 
statutes.  [Mdrtiny  B. — If  in  lUiehie  ▼.  Van  Gelder  the 
argument  was  right,  a  defendant  might  keep  back  hia 
defence,  and  put  it  upon  the  record  at  the  trial :  that 
never  could  have  been  the  meaning  of  the  Act.]  The 
amendment  mu^t  be  such  as  to  enable  the  parties  to  try 
the  question  they  went  down  to  try  (J).  When,  a  dis- 
cretion is  given  to  a  Judge,  the  Court  will  not  control  its 
exercise.  Hardly  any  two  minds  form  the  same  opinion 
on  matters  of  discretion  (c).  Hie  Judge  did  not  decline 
jurisdiction  as  a  magistrate  does  who  refuses  to  hear  a 
complaint:  he  did  exercise  his  discretion  after  hearing  the 
whole  case. 

(o)  9  Exch.  762.  (c)  They  referred  to  Rex  v. 

(6)  WWdn  ▼.  Reed,  15  C.  B.      Archbishop  of  Yarh,  1  A.  &  E. 
192.  394 ;  S.  C.  3  N.  &  M.  453. 
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1856.  Athertotif  in  support  of  his  rale. — This  application  is 

^""^JJ^      under  the   Common  Law  Procedure  Act,  1854,  c,   96'. 
V.  Some  force  must  be  given  to  the  imperative  words  of  that 

sectipn.     [Pollock,  C.  B. — It  seems  impossible  to  deny  that 
the  Court  has  power  to  interfere,  where  any  real  injury 
has  been  done  by  refusing  an  amendment.    If  it  should 
appear  on  the  trial  of  a  cause,  that  the  defendant  had  a 
perfectly  good  defence  to  the  action,  but  the  pleadings  did 
not  raise  the  question,  and  the  Judge  refused  to  amend,  the 
Court  would  grant  a  new  trial.]    Such  amendments  as  that 
sought  to  be  made  have  been  made  under  3  &  4  Wm.  4, 
c.  42 ;  WhiiweU  v.  Sc/ieer(a).     T]^e  plaintifiF  complains  that 
the  Judge,  entertaining  a  strong  disapproval  of  the  action, 
abstained  from  deciding  whet|ier  the  amendment  was  neces- 
sary for  determining  the  real  question  in  controversy.   The 
plaintiff  asks  to  be  allowed  to  go  down  to  another  trial 
upon  the  record  as  it  stands,  and  then  the  Judge  who 
may  try  the  cause  will  determine  whether  the  amendment 
sought  to  be  made  is  one  raising  the  real  question.     In 
Doe  V.  Edwards  {b),  Parke,  B.,  said,  that  he  did  not  think 
that  the  supposed  impropriety  of  the  action  was  a  con- 
sideration which  ought  to  influence  him  in  deciding  whether 
he  would  give  leave  to  amend.     \PoUocky  C.  B. — There  is 
a  distinction  between  an  action  founded  on  an  odious, 
though  legal  right,  and  one  founded  on  a  breach  of  morality 
or  law. 

• 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  rule  must  be 
discharged.  It  may  be,  that  a  substantive  application  might 
have  been  made  to  the  Court  for  leave  to  amend,  as  sug^ 
gested  by  the  Lord  Chief  Justice  of  the  Common  Pleas, 
in  Wilkin  v.  Reed{c)*  This,  however,  is  an  application  to 
review  the  decision  of  the  Judge  at  nisi  prius.     We  have 

(a)  8  A.  &  E.  301.  (h)  1  Moo.  k  Rob.  319. 

(c)  15  C.  B.  200. 
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of  neceasity  a  power  to  review  every  such  decision,  and 
to  do  whatever  is  necessary  to  ensure  substantial  justice ; 
and  for  that  purpose  we  might  interfere  in  many  cases  v. 

•    I  HOWAED. 

where  we  do  not  ordinarily  interfere,  for  instance,  we  might 
grant  a  rule  for  a  new  trial  after  the  fourth  day  of  term : 
but  I  think  it  is  for  the  Judge  to  exercise  his  discretion; 
andy  as  a  general  rule,  we  ought  not  to  interfere. 

Martin,  B. — ^I  am  of  the  same  opinion.  The  object 
of  the  cUnse  undoubtedly  was,  that  the  real  question  in 
controversy  should  be  tried.  There  is  nothing  in  the  Act 
which  expressly  gives  us  power  to  interfere  with  the  exer- 
cise of  the  discretion  of  the  Judge  at  nisi  prius.  This  is 
an  appeal  from  the  refusal  of  the  Judge  to  make  an  amend- 
menL  Whatever  it  was  that  operated  upon  his  mind,  and 
induced  him  to  refuse  to  amend,  he  has  exercised  his  dis- 
cretion, and  I  do  not  think  that  any  ground  for  a  new  trial 
has  been  established.  It  is  the  duty  of  every  Court  to 
work  out  real  justice,  and  if  I  were  satisfied  that  injustice 
had  been  done,  I  should  think  that  a  new  trial  ought  to  be 
granted;  but  the  plaintiff's  counsel  has  not  put  this  case 
upon  that  ground. 

Bramwell,  B. — I  incline  to  the  opinion,  that  the  Judge 
is  bound  by  the  96th  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  to  make  amendments  where  they  are 
neceasaiy  to  try  the  real  question.  I  agree  with  Parke,  B., 
that  we  ought  not  ta  refuse  to  make  amendments  upon  any 
notion  that  actions  are  contrary  to  public  morality.  But 
if  the  Judge  is  bound  by  law  to  make  such  amendments, 
how  can  we  interfere, — simply  by  granting  a  new  trial? 
If  so  we  should  only  be  sending  the  parties  down  to  try  a 
question  which  is  not  that  in  dispute.  There  is  a  better 
remedy;  if  the  Judge  at  the  trial  refuses  to  amend,  the 
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1856. 


B&XBSAM 
V. 


party  aggrieved  by  such  refusal  should  come  to  the  Court  and 
make  a  substantive  application  for  an  amendment,  and  ask 
die  Court  to  grant  it  by  virtue  of  its  general  jurisdiction. 
It  seems  to  me  that  there  is  no  necessity  for  any  express 
power  to  review  the  decision  of  the  Judge  at  nisi  prius. 

Rule  disdiaiged. 


Afay24. 


A  defendant 
ordinarily  re- 
siding at  K. 
was  arrested 
in  Suffolk 
and  lodffed  in 
gaol  at  Bury, 
which  is  180 
miles  distant 
by  railway 
from  K.     He 
filed  his  scbo- 
dale  in  the  In- 
BoWent  Debtors 
Court,  and  the 
petition  was 
referred  to  the 
County  Court 
of  Suflblk. 
Having  been 
brought  up  to 
the  prison  of 
the  Court  by 
habeas  corpus 
at  the  suit  of 
the  plaintiff, 
the  Court  re- 
fused to  remit 
him  to  the  cus- 
tody of  the 
sheriff  of  Suf- 
folk. 

SenMt,  that 
it  is  the  right 
of  a  plaintiff  to 
remove  a  de- 
fendant in  cus- 
tody to  the 
prison  of  the 
Court  in  which 
the  action  has 
been  brought. 


GUBNEY   V.    HaLLEN. 

X  HE  defendant,  who  resided  at  Kidderminster,  had 
been  arrested  under  a  writ  of  ca«  sa.,  at  the  suit  of  the 
plaintiff,  in  the  county  of  Suffolk,  and  lodged  in  the  gad 
at  Bury  St.  Edmunds,  in  that  county.  On  the  day  od 
which  he  was  arrested  he  «gned*  his  petition  to  the  Court 
for  the  relief  of  insolvent  debtors,  and  the  same  was  filed 
on  the  5th  of  May.  A  vesting  order  obtained  on  the  6th 
of  May,  and  an  order  was  afterwards  made  referring  the 
petition  to  the  County  Court  of  Suffolk  at  Buiy  St.  Edmunds. 
The  names  of  seventy-four  creditors  were  inserted  in  his 
schedule.  His  creditois  resided  principally  at  Kidderminster. 
Kidderminster  is  distant  from  Bury  St.  Edmunds  about  180 
miles  by  railway.  It  was  allied  that  defendant  went  to  Bury 
for  the  purpose  of  being  arrested.  On  an  affidavit  of  these 
facts  a  writ  of  habeas  corpus  had  been  obtained,  and  the 
defendant  had  been  brought  up  to  this  Court. 

Prentice  now  moved  for  a  rule  to  shew  cause  why  the 
defendant  should  not  be  remitted  back  to  the  custody  of 
the  sheriff  of  Suffolk —  Williams  v.  Jones  (a)  decided  that 
where  a  defendant  was  in  execution  in  a  county  gaol  the 
plaintiff  was  not,  as  of  right,  entitled  to  a  habeas  corpus  to 

(a)  2C.  &  J.  611. 
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remove  him  to  the  castody  of  the  Warden  of  the  Fleet  In 
Tldd's  Practice,  p.  MS  (a)  it  is  said  that  <"  the  plaintiff  is 
at  liberty  to  remove  the  defendant  by  writ  of  habeas  corpus  v. 

cum  caas&  to  the  custody  of  the  Marshal  or  Warden  at  any 
time  before  or  after  judgment.^  But  the  reason  of  that 
practice  was,  that  formerly  the  plaintiff  could  only  proceed 
in  the  action  by  bringing  up  the  defendant  to  the  prison  of 
the  Court  in  which  it  was  commenced,  for  the  purpose  of 
declaring  against  him.  The  4  &  5  W.  &  M«  c.  21,  s.  3, 
altered  that  mode  of  proceeding.  Bayhy^  J.,  in  delivering 
the  judgment  of  the  Court  in  fVUUams  v.  Janes^  pointed 
oot  that  it  would  be  a  great  hardship  to  open  the  prison 
of  die  Court  to  all  prisoners  in  the  county  prisons  at  the 
option  of  execution  creditors.  The  habeas  corpus  is  of  right 
for  the  defendant,  and  not  for  the  plaintiff.  The  Insolvent 
Debtors*  Act  empowers  the  Court  to  remove  the  defendant 
where  he  is  improperly  before  a  particular  Court  in  the 
county  (6).  Here  the  Insolvent  Debtors*  Court  has  referred 
the  petition  to  the  County  Court  of  Suffolk. 

Martin,  B. — ^If  a  plaintiff  desires  to  take  a  defendant  in 

execution  under  a  writ  of  ca.  sa.,  and  keep  him  in  the  prison 

of  the  Court,  he  must  arrest  him  wherever  he  can  find 

him,  and  then  remove  him  by  habeas  corpus  to  the  prison 

of  the  Court.  In  the  case  of  Betteswarth  v.  BeU{c),  WihnotS. 

pointed  out  that  the  plaintiff  had,  at  common  law,  a  right  to 

remove  the  defendant,  and  that  such  right  was  not  affected 

by  the  4  &  5  W.  &  M.  c.  21,  s.  3.    There  is  nothing  in 

WiJUams  v.  JoneM  to  shew  that  the  habeas  corpus  issued 

improperly  in  the  present  case. 

Rule  refused. 

(a)   Citing    Anon.  Say.  154;  (h)  See  1  k  2  Vict  c.  110, 

Bettesworih  v.  Bell^  3  Burr.  1875 ;  8.  94. 

Anon.    1   Salk.  353;     White  v.  (c)  3  Burr.  1876. 
Havghj  2  Stra.  1262. 
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^^=^26.  GORELY  V.    GORELY. 


H. 


Dedaration  on  XI AR  CO  UR  T  had  obtained  a  rule  callinir  on  the  plaintiff 

the  statute  4  .       .  . 

Anne,  c.  16,  t.  to  shew  cause  why  the  equitable  replication  pleaded  in  this 

27,  by  <Mie  ten* 

•Dtinoommon  case  should  not  be  struck  out — It  was  an  action  of  account 
fin^otacoomiu  "pon  the  Statute  4  Anne,  c.  16,  s.  27.  The  declaration 
c»f?ed  byhii^  Stated  that  the  plaintiff  and  defendant  were  seised  in  their 
^ore't^ere!  demesne  as  of  fee  as  tenants  in  common  of  and  in  certain 
ceiptof  the  messuages,  lands,  .&c.;  that  is  to  say,  the  plaintiff  was 
tiff  and  defend-  seised  in  his  demesne  as  of  fee,  of  and  in  one  undivided 

ant,  by  inden- 
ture, demised    moiety  thereof  and  the  defendant  was  seised  of  his  demesne 

W.  for  a  term  as  of  fee,  of  and  in  the  other  undivided  moiety  thereof;  and 
which  by^^rs  ^^^  defendant  had  the  care  and  management  of  the  whole 
m^ts  yi^'ed  in  ^^  ^^  premises,  to  receive  and  take  the  rents  thereof,  and,  as 
Sjufu^"^**  the  bailiff  of  the  plaintiff  of  what  he  received  more  than  his 
Th  *^A°°'"~  J*^^  sbare  and  proportion,  to  render  a  reasonable  account 
denture  was  a    thereof  to  the  plaintiff,  according  to  the  form  of  the  statute : 

mortgage  to 

secure  a  sum  that  although  the  defendant  received  more  than  his  just 
mterest ;  that  share  and  proportion  of  the  rents  and  the  plaintiff's  share 
recei¥ed°more  thereof,  yet  he  hath  not  rendered  any  account  to  the  plaintiff. 
to*w  Se  *°*  Plea.— That  before  the  alleged  receipt  by  the  defendant 
SterSf  ^  d****'  ^^  ^^  rents  of  the  said  messuages,  lands,  &c.,  the  plaintiff 
costs,  and  he     and  defendant,  beins  so  seised  in  their  demesne  as  of  fee  as 

accordingly  ^  ^     ^ 

paid  the  same,   tenants  in  common,  by  a  certain  indenture  demised  the  said 

^eM,  that  . 

the  Court  could  lands  and  premises  to  one  Catherine  Witherden,  widow,  to 
the  replication,  hold  the  same  unto  the  said  C.  Witherden,  her  executors  &c., 
nopowe/to  during  the  term  of  500  years  from  the  21st  October,  1837, 
conveyancer  ^^^  afterwards  and  before  any  receipt  by  the  defendant  of 
OTd«^t*to  L  ^^^  rents,  &c.,  the  said  term  by  divers  mesne  assignments 
struck  out.  of  la^  came  to  and  was  vested  in  the  defendant,  who  then 
was,  and  thence  hitherto  hath  been  and  still  is  in  the  actual 
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poeaession  of  the  said  messuages,  &o.,  and  the  said  term  is        1856. 
still  ondetermiDed.  iT""''*' 

OOBBLT 

Equitable  replication. — ^That  the  indenture  whereby  the  <"• 

plaintiff  and  defendant  demised  the  sud  lands  and  premises 
to  C.  Witberden  was  a  mortgage  security  to  her  from  the 
plaintiff  and  defendant  to  secure  to  her  2,000/.  and  interest ; 
and  that  notwithstanding  such  mortgage,  the  defendant, 
long  before  and  for  many  years  after  such  mortgage  was 
executed,  had  during  all  that  time  the  sole  care  and  manage- 
ment of  the  whole  of  the  premises  in  the  mortgage  contained, 
to  receive  and  take,  and  did  during  the  whole  of  that  time 
receive  and  take  the  whole  of  the  rents  thereof  as  the  bailiff 
of  the  plaintiff:  that  whilst  the  defendant  was  so  in  the 
receipt  of  the  whole  of  the  rents,  and  before  this  suit,  he 
received  thereout  and  therefrom  much  more  than  sufficient  to 
pay  off  the  said  mortgage  debt  of  2,000/.,  together  with  all 
interest,  costs  and  expenses  incident  thereto ;  and  that  he 
did  accordingly  before  this  suit  pay  off  the  same ;  but  that 
he  hath  remained  in  sole  possession  and  perception  of  the 
whole  of  the  said  rents,  as  such  bailiff  of  the  plaintiff,  up  to 
the  commencement  of  this  suit ;  yet  the  defendant,  although 
he  received  more  than  his  just  share  and  proportion  of  the 
said  rents,  over  and  above  what  was  sufficient  to  satisfy  the 
mortgage  debt  and  interest,  hath  not  rendered  a  reasonable 
or  any  account  to  the  plaintiff  of  the  same,  or  any  part 
thereof,  orjof  the  share  of  the  plaintiff,  after  satisfying  the 
chaiges  aforesaid. 

Tapping  shewed  cause.— By  the  8Sth  section  of  the 
Common  Law  Procedure  Act,  1854,  ''the  plaintiff  may 
reply  in  answer  to  any  plea  of  the  defendant  fiicts  which 
avoid  such  plea  on  equitable  grounds."  This  replication 
affords  a  good  equitable  answer  to  the  plea,  and  therefore 
the  plaintiff  is  entitled,  under  that  section,  to  plead  it 

VOU   L— N.   8.  L  BXCU. 
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1856.  [Pollocky  C.  B,— We  cannot  deal  with  the  replication  so  as 
to  do  justice  between  the  parties;  for  assuming  all  the  facts 
stated  in  it  to  be  true,  there  would  be  a  term  of  years  which 
ought  to  be  surrendered,  and  we  have  no  power  to  order  a 
surrender.  Therefore  if  the  Court  gave  judgment  for  the 
plaintiff  on  this  replication,  that  would  not  terminate  the 
matters  in  difference  between  the  parties.  Bramwell,  B. — 
It  is  impossible  for  us  to  deal  with  a  matter  of  this  kind, 
where  a  reconveyance  is  required.] 

F.  Harcourt  appeared  in  support  of  the  rule,  but  was  not 
called  upon. 

Per  Curiam  (a). — The  rule  must  be  absolute. 

(a)  Pollock,  C.  B.  and  BramweU,  B. 


Mtt^  27  Sthonds  and  Others  t7.  Atkinson. 

A.,  the  ac<M.    J[  ROVER  for  a  bill,  with  a  count  for  money  had  and 

torofabtlU  ^  ^  "^ 

had  agreed       received. — Pleas — not  guilty :  never  indebted. 

with  his  credi- 
tors to  pay  a         At  the  trial,  before  IViUes,  J.,  at  the  last  Liverpool  assizes, 

partiyin money  it  appeared  that  a  bill  for  £524  8«.,  drawn  by  Messrs. 
noteS^riie bill  John  Barton  &  Co.,  and  accepted  by  Messrs.  Ainsworth, 
due'Se^wer  ^J^^  ^  ^^-^  ^^  ^®®"  indorsed  to  the  plaintiffs,  and  dis- 
WM  unable  to     counted  bv  them  for  Messrs.  John  Barton  &  Co.    Before 

take  It  np,  but 

the  indorsee      the  bill  became  due  Messrs.  Ainsworth,  Svkes  &  Co.  stopped 

entrusted  it  ^  "^        ^  '^'^  ^ 

to  the  drawer     payment,  and  ultimately  made  a  composition  with  their 

to  get  the 

oomposiUon  in  money  and  notes  for  him.  The  drawer  handed  it  to  his  attomer  with  other 
bills  accepted  by  A.,  to  get  the  oomposition  for  him,  and  at  the  same  time  obtained  an  advance 
of  200/.  from  the  attorney.  The  attorney  obtained  the  oomposition  in  money  and  repaid  him- 
self the  200/.,  and  carried  the  balance  to  the  account  of  the  drawer.  For  the  oomposition  in  notes 
he  took  one  note  for  the  aggregate  amount  of  the  composition  on  the  several  bills  handed  to  him. 
Hdd,  that  the  attorney  was  not  liable  to  the  indorsee  either  in  trover  for  the  bill,  or  for  the 
money  kept  back  by  him  to  repay  the  advance  to  his  dient,  the  drawer. 
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breditorBy  by  which  it  was  arranged  that  they  should  pay        1S56. 

IZs.  4dL  in  the  pound  upon  their  debts,  viz.  five  shillings  in      ^"^""^^ 

cash,  and  the  remainder  by  promissory  notes  at  various  «. 

Atkixsov. 
dates,  payable  to  the  order  of  John  Barton,  and  indorsed  by 

him  in  all  cases  in  which  his  name  was  on  the  original 
bills.  Messrs.  Jphn  Barton  &  (^o.  were  unable  to  take  up 
the  bill  in  question  when  it  became  due.  Upon  the  day 
appointed  for  the  payment  of  the  dividend  by  Messrs. 
Ainsworthy  Sykes  &  Co.,  John  Barton  called  on  the  plain- 
tiffif,  saying  that  he  was  going  to  get  a  dividend,  due  to 
his  firm,  finom  Messrs.  Ainsworth,  Sykes  &  Co.,  and  inquired 
if  he  should  get  the  dividend  on  the  bill  for  £524  8^.  The 
bill  was  intrusted  to  him  by  the  plaintifis,  in  order  to 
enable  him  to  fetch  the  dividend,  and  for  no  other  purpose. 
The  plaintiflb  did  not  know  that  Barton  was  to  execute  the 
deed  of  composition ;  and  they  said  that,  if  necessary,  they 
would  have  gone  and  signed  it  themselves.  Some  of  the 
creditors  got  their  dividend  without  signing  the  deed  The 
bill  had  been  indorsed  by  the  plaintifis  to  Loyd,  Entwistle 
&  Co.,  and  by  them  to  Jones,  Loyd  &  Co.  The  indorse- 
ments, except  that  of  Barton,  were  struck  out  before  the  bill 
was  redelivered  to  Barton. 

The  defendant,  an  attorney,  acted  for  Barton  in  his  ar- 
rangement with  Ainsworth,  Sykes  &  Co.  On  the  15th  of 
January,  1855,  Barton  brought  him  the  bill,  saying,  that 
the  plaintifis  would  have  nothing  to  do  with  Ainsworth, 
Sykes  &  Co.,  and  that  he  had  arranged  with  the  plaintifis 
by  giving  them  copper  rollers  and  a  bill  for  £350.  The 
dividend  was  to  be  pud  on  the  18th.  On  the  17th  Barton 
came  to  the  defendant  and  obtained  from  him  £200,  in 
anticipation  of  the  dividend  to  be  received  the  next  day. 
Hie  defendant  received  the  dividend,  and  a  promissory 
note  for  the  remainder  of  the  composition  on  this  and 
other  bills  placed  in  his  hands  by  John  Barton  &  Co.    The 

L  2 
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defendant  executed  the  composition  deed.  On  cross- 
examination,  the  defendant  said  that  he  believed  that  the 
V.  bill  was   Barton's ;  he  received  it  from  him  as  his ;  he 

arranged  the  proofs  for  Barton's  benefit;  he  debited 
Barton  with  the  £200  advanced  on  jthe  17th,  and  gave  him 
credit  for  the  dividend  received  on  the  next  day.  He  saw 
that  the  plaintifis  had  been  the  holders  of  the  bill. 

The  learned  Judge  thought  that  the  plaintifis  were  not 
entitled  to  recover,  and  under  his  direction  the  jury  found 
a  verdict  for  the  defendant,  liberty  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  such  amount,  if  any, 
as  the  Court  might  think  proper ;  the  Court  to  have  power 
to  draw  any  inferences  of  fact. 

Hugh  Hill,  in  Easter  Term  obtained  a  rule  accordingly, 
on  the  grounds  that  the  evidence  shewed  a  conversion  by 
the  defendant  of  the  bill,  or  that  the  plaintifis  were  entitled 
to  recover  on  the  Court  for  money  had  and  received. 

Knowks  now  appeared  to  shew  cause;  but  the  Court 
called  on 

Huffh  Hill  and  Mamsty,  in  support  of  the  rule. — 
The  plaintifis,  the  holders  of  this  bill,  entrusted  it  to 
Barton  to  enable  him  to  receive  the  dividend,  to  be  paid 
in  a  particular  way,  viz.  five  shillings  in  the  pound  in  cash, 
and  the  remainder  of  the  composition  in  notes.  While  the 
bill  was  thus  in  Barton's  hands  for  a  special  purpose,  in 
violation  of  his  trust  he  pledged  it  to  the  defendant  for 
£200.  This  money  the  defendant  lent  him,  believing  the 
bill  to  be  Barton's.  The  defendant  then  claimed  to  be 
entitled  to  receive  the  dividend  on  the  bill ;  but  Barton 
could  give  him  no  title.  The  defendant  treated  the  bill  as 
his  own ;  he  mixed  it  up  with  his  own.  He  received  the 
dividend  on  it  He  took  a  promissory  note  for  the  residue 
of  the  dividend  on  all  the  notes  in  his  hands, — not  such 
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a  note  as  Barton  could  have  indorsed  to  the  plaintifls. 

Here  was   then  a  clear  conversion.      The  property  in 

the  bill  was  never  out  of  the  plaintifls.     At  every  step  the  v. 

,  .„  -        -  ,.  t  •  t       Atkinson. 

Dill  was  employed  for  purposes  diflerent  from  that  for  which 

it  was  entrusted  to  Barton.  In  Perkins  v.  Smithy  {a)  it 
was  held  that  trover  lies  against  a  servant  who  disposes 
of  the  property  of  another  to  his  master's  use.  Stephens  v. 
EhoalUfi)  is  to  the  same  efiect  [PoUocky  C.  B. — Suppose 
a  person  carrying  on  business  obtains  a  cheque  improperly, 
and  hands  it  over  to  his  servant,  who  receives  the  money 
for  it,  is  the  servant  liable  in  trover  ?  According  to  Stephens 
V.  EboaUy  any  mere  carrier  of  the  cheque  would  be  liable.] 
That  is  the  case  of  a  person  acting  as  the  mere  tool  or 
implement  of  another.  Here  the  defendant  assumed  to 
have  an  interest  in  the  bill.  In  Crunch  v.  White  {c\  the 
defendant  acted  as  clerk  to  his  mother,  a  coal  merchant 
One  Roberts  who  was  employed  to  get  a  bill  discounted, 
having  brought  it  to  the  defendant,  and  being  indebted  to 
the  defendant's  mother,  the  defendant  carried  th^  bill  to 
Roberts'  account  with  her,  and  was  held  liable  in  trover. 
Here  the  defendant  having  taken  the  bill  after  it  became 
dae,  and  subject  to  all  its  equities,  could  not  apply  the 
proceeds  to  the  payment  of  a  debt  due  from  Barton  to 
himself.  In  Seal  v.  Dent{d\  bills  were  remitted  for  sale  to 
Oswald,  Seal  &  Company,  the  proceeds  to  be  applied  to  a 
specific  purpose.  Oswald,  Seal  &  Company  having,  in  vio- 
lation of  such  purpose,  transferred  them  to  the  appellant,  who 
took  them,  knowing  the  purposes  for  which  they  had  been 
remitted,  it  was  held,  that  he  could  not  apply  the  proceeds 
in  payment  of  a  debt  from  Oswald,  Seal  &  Co.  to  himself, 
but  was  liable  for  the  price  of  the  bills  to  the  respondents, 


(a)  1  Wilfl.  328 ;  S.  C.  Saycr,  40.  (b)  4  M.  &  Sel.  259. 

(c)   1  Bing.  N.  C.  414.  (d)  8  Moo.  T.  C.  319. 
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the  owners  of  them.    This  was  an  overdue  bill,  the  pro- 
perty in  which  could  not  pass  by  delivery.     [Folloeh,  C.  B. 
«.  — Barton  was  a  person  holding  the  bill  with  a  title  to  get 

the  money  on  it.  It  was  an  overdue  bill,  of  which  the 
party  really  entitled  to  it  allowed  the  drawer  to  have  pos- 
session with  all  the  indicia  of  property.]  At  all  events, 
the  plaintifis  are  entitled  to  the  money  which  has  been 
received  by  the  defendant  [Martin,  B. — The  defendant 
has  paid  over  the  money,  or  what  amounts  to  the  same 
thing,  has  allowed  it  in  account]  The  defendant  con- 
verted the  bill  to  his  own  use,  by  taking  a  note  which  could 
not  be  handed  over  to  the  plaintiffs,  being  not  for  the 
amount  of  the  composition  upon  this  bill  separately,  but 
for  this  bill,  together  with  others. 

Pollock,  C.  B. — The  rule  must  be  dischaiged.  I  am  of 
opinion  that  the  view  taken  by  the  learned  Judge  was  correct. 
All  that  was  done  by  the  defendant  was  done  by  him  in  a  mi- 
nisterial capacity.  I  cannot  treat  an  overdue  bill  of  exchange 
in  the  hands  of  the  drawer,  he  being  a  party  to  it  and  the 
apparent  owner,  like  a  horse  or  a  chattel  in  the  hands  of 
one  who  is  not  the  owner.  An  overdue  bill  drawn  by  A.  on 
B.  in  the  hands  of  a  stranger  is  a  different  matter.  Here  the 
bill  was  returned  by  the  plaintiffs,  the  indorsees^  to  Barton, 
the  drawer,  with  all  the  names  except  those  of  Barton 
and  the  acceptor  struck  out  What  the  defendant  did,  was 
done  by  Barton's  authority,  and  as  his  servant  The  de- 
fendant was  not  aware,  and  had  no  means  of  knowing,  that 
Barton  was  not  the  real  owner  of  the  bill.  He  advanced 
money  on  it,  and  he  was  justified  in  doing  so^  because 
the  bill  was  in  the  hands  of  the  drawer,  who  had  an  appa- 
rent right  to  it.  He  stopped  a  portion  of  the  money  received, 
to  repay  the  advance  which  had  been  made  by  him.  What 
he  did  in  getting  payment  for  the  bill  was  merely  done 
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by  him  as  Barton's  agent,  and  cannot  be  treated  as  the  act        1856. 
of  a  wrong  doer.  ^;;;^ 
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Martin,  B. — It  would  be  very  unjust  to  make  the  defend- 
ant liable  in  thb  action.  But  if  there  was  any  rule  of  law 
which  rendered  him  liable,  we  should  be  bound  by  it  The 
facts  were  these :  the  plaintiffi^  the  owners  of  the  bill,  who 
were  entitled  to  receive  a  dividend  upon  it,  employed 
Barton,  who  was  the  drawer  of  the  bill,  to  get  the  dividend 
for  them.  He  delivered  the  bill  to  Barton  with  the  indorse* 
ments  on  it  struck  out  Barton  being  in  possession  of  the 
bill,  employed  the  defendant,  as  his  attorney,  to  get  the 
dividend  upon  it  Barton  subsequently  obtained  an  advance 
upon  it  from  the  defendant  He  had  no  right  to  pledge 
the  bill ;  and  at  that  time  the  plaintifis  might  have  main- 
tained trover  against  the  defendant  if  they  had  demanded 
the  bill,  and  the  defendant  had  refused  to  deliver  it  up. 
^  At  the  same  time,  if  Barton  had  paid  the  money  he  might 
have  had  back  the  bilL  The  defendant,  being  in  possession 
of  the  bill,  got  the  dividend,  and  obtained,  in  satisfaction 
of  the  composition  to  be  given  in  notes,  a  note  not  for  the 
amount  of  the  composition  on  this  bill  alone,  but  on  this  and 
other  bilk  held  by  Barton,  which  he  presented  at  the  same 
time.  Assuming  that  Barton  had  obtained  a  promissory 
note  for  the  composition  on  the  whole  of  the  bills  belonging 
to  him,  he  would  not  have  been  liable  in  trover,  but  only 
to  an  action  for  not  taking  a  smaller  note..  The  detention 
of  the  £200  is  exactly  the  same  thing  as  if  the  whole 
money  had  been  paid  over  by  the  defendant  to  Barton, 
and  Barton  had  repaid  the  £200  to  the  defendant  The 
defendant  did  precisely  what  Barton  might  have  done. 
I  think  that  the  verdict  b  right,  and  that  the  rule  must  be 

dischai^ged. 

Rule  discharged. 


o. 
Atkinion. 


SXCHEQUEB   REPORTS. 


^*^  2^-  Alexander  v.  Dowie  and  Another. 

Hie  plaintiff,     X  HE  declaration  stated,  that  by  a  charter-party  made 

the  owner  of  a  ,     ,  , 

ship,  entered  between  the  plaintiff  and  the  defendants,  it  was  agreed 
party  with  the  that  the  good  ship,  Called  the  <'  Ambassadress,"  should  with 
oonuining  ^  Convenient  speed,  proceed  to  Cardiff,  and  there  in  turn 
S'Semurnlge!  receive  a  caigo  of  coals,  and  being  so  loaded,  should,  with 
^Kinelrin  **  ^^  Convenient  speed,  sail  and  proceed  to  San  Juan  del  Sur, 
South  America  and  there  receive  orders  from  the  defendant's  aeents,  and 

beyond  the  time  "^ 

stipulated  for.    discharge  at  that  port,  or  at  the  Bay  of  Salinas  Realejo, 

The  captain  o  ir 

was  in  posses,    or  Acapulco,  or  as  near  thereto  as  she  could  safely  get; 

sion  of  the 

ship :  he  was  the  coals  to  be  discharged  at  the  port  of  delivery  and 
freighfaiid  de-  received  by  the  agents  of  the  defendants  at  the  average 
hilHn^uth  ^^^  ^^  °^^  ^^^  ^^^  ^^  ^^^  ^  ^^^  P^^  working  day,  to 
Afti^ti^e  ak  ^™™^o^®  ^^^  ^®  time  of  the  said  vessel  being  ready  to 
ing  of  the  char,  unload,  and  in  turn  to  deliver  alongside  steamer,  craft, 

ter-party,  and  /  ^       ^ 

before  the  set-   floating  depot,  or  pier  or  wharf,  if  any,  where  the  vessel 

tiementhere-  o        * 

after  mention-  could  be  afloat :  that  the  defendants  should  load  the  cargo 
withthe'charter  and  pay  freight,  three-fourths  by  the  acceptance  of 
The^ptain  ^^  defendants,  at  four  months,  &c.,  and  the  remainder  on 
o^wof  Se*"  delivery,  in  United  States  currency,  at  the  rate  of  4  dollars 
M  toinh^*  80  cents  per  pound  sterling,  or  by  approved  bill  at  30 
settled  the  days  sight,  at  New  York,  at  the  captain's  option :  twenty- 
freight,  de.       five  working  days  to  be  allowed  for  demurrage  over  and 

murrage  and 

delay  with  the  above  the  time  for  dischaige,  to  be  paid  at  the  rate  of  9/. 
taking  a  bill  in  Sterling  per  day  daily,  as  the  same  should  become  due. 
^^e&^Zt  fI  Breach.— That  the  defendante  did  not  unload  the  cargo 
Sff  In^w^"""  ^''^^^^^  ^^  ^i""®  ^^  ^^®  charter-party  mentioned,  but  de- 
name  he  was  tained  the  ship  beyond  the  working  days  allowed,  to  wit, 

bound  by  such  settlement. 

SembU,  per  PoVoek^  C.  B.  and  Martin,  B.,  that  as  captain  he  must  have  had  authority  to  make 
such  a  settlement. 
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150  days:  alleging  special  damage. — Plea  (inter  alia,)  that        1866. 
defendanto,  by  their  agents,  delivered  a  bill  in  satisfaction*      alxxjuidsr 
At    the  trial,    before  ffiUes,  J.,  at  the    last  Liverpool       ^  ^' 

aasbesy  it  appeared  that  the  defendants  were  the  agents  in 
this  coantxy  for  the  Vanderbilt  line  of  steam  ships.    After 

the  making  of  the  charter-party,  the  plaintiff  sold  the 
''Ambassadress,"  and  his  interest  in  the  charter-party  to 
Femie,  Brothers,  and  others,  on  whose  behalf  the  action 
was  brought  Pentreath,  the  captain,  was  a  part  owner 
of  the  ship,  bat  it  did  not  appear  what  his  interest 
was^  if  any,  in  the  charter-party.  The  ship  arrived  at 
Salinas  on  the  2nd  of  January,  1853,  when  the  captain 
gave  notice  to  the  charterers  that  he  was  ready  to  deliver 
the  cargo.  The  only  penons  who  carried  on  business  at 
Salinas  were  the  charterers ;  there  was  no  port,  town,  or 
station  there.  In  the  bay  there  were  two  hulks,  the  San 
Francis  de  Paul,  of  650  tons,  and  the  Santiago,  of  700 
tons.  Alongside  the  San  Francis  de  P.aul  was  a  vessel,  the 
Damascus,  of  900  tons,  discharging.  The  Santiago  was 
halffhll;  and  the  Dumbarton,  of  500  tons,  which  arrived 
before  the  Ambassadress,  was  moored  alongside  the  San- 
tiago to  be  dischaiged  into  the  Santiago.  On  the  15th  of 
January  the  Ambassadress  dischaiged  a  part  of  her  cargo 
of  coak  into  a  steam  ship,  the  ''  Brother  Jonathan,**  but  the 
whole  of  the  cargo  was  not  dischaiged  until  the  14th  of  June. 
The  defendants'  agent  contended  that,  by  the  terms 
of  the  charter-party,  the  payment  was  not  to  commence 
before  the  1 5th  of  January,  when  the  Ambassadress  began 
to  deliver  on  board  the  Brother  Jonathan.  Captain  Pen- 
treath  claimed  for  demurrage  from  the  arrival  of  the  vessel 
on  the  2nd  of  January.  On  the  26  th  of  April,  Body,  White 
&  Ca,  defendants*  agents,  at  Salinas,  signed  the  following 
memorandum : — **  We  will  pay  demurrage  on  the  cargo, 
per  Ambassadress,  reckoning  her  lay-days,  from  the  15th 
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1856.       ^  Janaary,  when  balk  iras  broken ;  and  we  will  likewise 
g^'"^^'^^      pay  the  freight,  when  aaeertained.    With  respect  to  the  dis- 
tr.  pated  lay-days,  from  the  2nd  of  January  to  the  15th,  we 

will  arrange  the  matter  so  that  it  shaD  be  settled  between 
the  charterers  at  Liverpool  and  the  owner  of  the  ship/* 

Captain  Pentreath  then  made  out  the  following  debit 
note  of  what  he  was  to  receive. 

*'  The  agent  of  the  Vanderbilt  line  of  steamers 

Dr.  to  Edwin  Pentreath,  master  of  ship  Ambassadress. 

To  58  days'  demnrrage  due  said  ship,  at  9/.  sterling 
per  day      .  .  .  .  .  622/.** 

On  the  25th  of  May  there  was  a  further  claim,  at  9L  per 
day,  which  was  settled.  On  the  20th  of  June  Captain 
Pentreath  made  out  the  following  account. 

^*  Messrs.  Body,  White  &  Co.,  agents  of  the  Vanderbilt 
line  of  steamers. 

To  Edwin  Pentreath,  master  of  the  ship  Ambassadress. 

To  balance  of  freight  as  per  charter-party,  &c. 

£741.  2s.  6dL      |4.  80.      $3557. 40. 

To  demurrage,  from  2nd  of  January  to  14th  of  June, 
working  days,  at  9L  per  day,  $4.  80.  $4147. 20." 

Captain  Pentreath  wrote  at  the  foot  of  the  account, 
"  Settled  by  bill  on  C.  Vanderbilt,  Esq.,  of  New  York, 
30  days  sight,  this  20th  of  June,  1853,  E.  P.** 

The  account  was  settled  by  a  bill  drawn  by  Body, 
White  &  Co.  on  C.  Vanderbilt  The  learned  Judge 
left  it  to  the  jury  to  say  whether,  considering  Captain 
Pentreath's  position  as  master  and  part  owner,  they  thought 
that  the  settlement  was  final,  and  said  that,  no  doubt,  they 
would  find  that  the  captain  had  authmrir^  to  settle.  The 
jury  found  a  verdict  for  the  defendants. 

Edward  James,  in  Easter  Term,  had  obtained  a  rule  cidling 
on  the  defendants  to  shew  cause  why  the  verdict  should  not 
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be  set  aside»  and  a  new  trial  had,  on  the  ground  that  there 
iras  no  evidence  of  the  captain  being  authorized  to  effect 
any  settlement  on  behalf  of  the  plain tifis,  and  that  he  had  no 
sach  authority  in  law. 

Farsjfih  and  MelJiMh  now  shewed  cause.— ^The  action, 
though  brought  in  the  name  of  Alexander,  because  he  was 
owner  at  the  time  of  the  charter-party  and  the  party  with 
whom  it  was  made,  is  really  brought  by  Femie,  Brothers, 
and  the  other  parties  interested  in  the  ship.  Captain 
Pentreath  is  one  of  these  owners.  SatisfiEiction  to  one  of 
two  part  owners  is  an  extinguishment  of  the  right  of  both. 
— The  Court  then  called  on 

EdwardJa$ne$  and  Qtiatfi,  to  support  the  rule. — ^Alexander, 
the  plaintifi^  entered  into  this  charter.  Femie,  Brothers, 
bought  the  vessel  and  his  interest  in  the  charter-party. 
There  is  nothing  to  shew  that  Pentreath  was  a  joiht  owner 
of  the  charter-party.  It  was  for  the  defendant  to  prove 
diaL  [PoUock,  C.  B. — The  presumption  is,  that  he  was 
owner  to  all  intents  and  purposes.]  In  May  v.  Taylor  (a) 
it  was  held  that,  where  a  party  desires  to  use  the  ad- 
missions of  the  cestui  que  trust  as  evidence  against  the 
trustee,  the  interest  of  the  cestui  que  trust  must  be  clearly 
proved.  [iPoRpei,  C.  B* — ^If  Captain  Pentreath  was  shewn  ^ 
by  the  defendant  to  be  an  owner,  it  was  for  the  plaintiff  to 
shew  that  his  interest  was  less  than  that  of  an  ordinaxy  part 
owner.]  In  Brodie  v.  Howard  {b)  it  was  held  that  a  part 
owner  of  a  ship  has  no  general  authori^  to  Innd  his  co- 
owners  for  repairs.  {Martin^  B. — Alexander  is  a  mere 
name;  he  represents  the  parties  interested;  Pentreath  was 
interested;  it  is  said  that  he  was  not  interested  in  the 


(a)  6  M.  &  G.  261.  (6)  17  C.  B.  109. 
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charter-party,  hot  be  was  interested  in  the  profits  of  the 
ship,  and  the  profits  were  to  arise  firom  the  charter-party.  If 
two  persons  are  partners,  the  presumption  is  that  they  are 
partners  upon  equal  terms.  Whatever  right  one  has  the 
presumption  is  that  the  other  has  the  same.]  Accord  with 
satisfaction  to  Pentreath,  is  not  accord  and  satisfaction 
with  a  joint  owner.  It  is  not  the  same  as  if  Femie,  Brothers 
and  Pentreath  were  necessary  parties  to  the  record.  In 
that  case  one  joint  owner  could  not  enforce  his  right  by  action 
without  making  the  other  a  party  (a).  These  parties  are 
part  owners,  not  partners;  one  cannot  bind  another,  neither 
can  an  admission  by  one  bind  the  other. 

Pollock,  C.  B. — I  am  of  opinion,  that  this  rule 
ought  to  be  discharged.  I  do  not  rest  my  decision  in  this 
case  on  the  ground  that  the  captain,  as  such,  had  authority 
to  make  a  final  settlement ;  but  I  give  it  as  my  opinion  that 
a  captain  must  have  authority  to  make  such  a  settlement. 
Captain  Pentreath  was  an  owner :  there  is  no  evidence  of 
any  distinction  between  his  rights  and  those  of  the  other 
owners,  and  conducting  this  transaction  on  behalf  of  all  the 
owners,  he  had  authority  to  make  a  settlement  on  behalf 
of  all. 

Martin,  B. — I  am  of  the  same  opinion.  Alexander 
entered  into  a  charter-party  with  Dowie  and  Forbes,  con- 
taining stipulations  as  to  lay  days  and  demurrage.  The 
ship  was  detained  in  South  America  beyond  the  time  sti- 
pulated, and  the  plaintiff  was  entitled  to  damages.  The  cap- 
tain was  in  possession  of  the  ship,  and  he  was  to  be  paid  in 
South  America.     He  was  entitled  to  receive  an  unliqui- 

(a)   Wallace  v.  KeUaU,  7  M.  &  W.  264 ;   Jones  v.  Yates,  9  B.  &  C. 
532. 
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dated  sum  of  money.  I  believe  that  the  view  taken  by  mv 
brother  fFtUeM  was,  that  of  necessity  the  captain  had  autho- 
rity to  settle  all  such  matters,  and  that  business  could 
not  be  carried  on  unless  the  captain's  agreement  under 
such  circumstances  was  binding.  I  concur  with  him  in 
thinking  that  a  captain  must  necessarily  have  authority  to 
make  such  settlements,  othervnse  persons  having  to  make 
payments  abroad  would  be  placed  under  insuperable  diflS- 
culties.  Here,  however,  after  the  making  of  the  charter- 
party,  Femie,  Brothers,  bought  the  vessel  for  several  people. 
The  captain  proved  that  he  was  a  part  owner  of  the  vessel. 
There  is  no  direct  proof  of  the  fiust,  but  doubtless  he  was  in 
substance  part  owner  of  the  contract.  One  of  the  evils  of 
joint  ownership  is,  that  parties  not  present  are  bound  by  the 
acts  of  one  joint  owner.  I  never  heard  of  the  suggested 
limitati(m  of  the  rule  to  the  case  of  joint  plaintifls.  The 
difficult  of  suing  is  often  referred  to,  by  way  of  illustration, 
as  one  of  the  many  inconveniences  of  joint  ownership.  But 
it  18  not  the  only  one :  one  joint  owner  can  release :  accord 
and  satisfaction  with  one  destroys  the  debt :  payment  of  the 
debt  to  one  b  a  bar,  not  because  the  *  receiver  must  be  a 
co-plaintiff,  but  because  it  is  satisfaction, — a  destruction  of 
the  debt  My  brother  BramweU  doubted  only  as  to  the 
authority  of  the  captain* 

Rule  discharged  (a). 


(a)  BramweUj  B.  had  left  the  Conrt  before  the  condasion  of  the 
irgimieot. 
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ilfoy  28. 


March  v,  Warwick. 
Declaration  for  goods  soia  and  delivered. 


arrangement,  ^^^^ '  ^^^^  before  and  at  the  time  of  the  making  of  the 
■«rtiOTof"The  *°^c°^"^®  hereinafter  mentioned,  and  for  six  calendar 
Bankropt  Law  months  and  upwards  next  before  the  suspension  of  payment 
Act,  1849,**      by  the  defendant  as  hereinafter  mentioned,  the  defendant 

which  excepts 

fromtbeassign-  was  a  trader,  to  wit,  a  butcher  and  baker,  liable  to  the 
ing  apparel  of    bankrupt  laws,  and  within  the  meaning  of  the  statute 

bisfamiiy»is     hereinafter  mentioned,  and  for  such  six  calendar  months 

•J 

^^^Sembk  that  ^^^^^^  <>^  business  at  one  and  the  same  place,  to  wit,  at 
~!l.^'   •      Crowland,  &c. ;  and  that  after  the  accrual  of  the  causes  of 

arrangement 

under  that  Act  action  in  the  declaration  mentioned,  and  before  and  at  the 

ought  to  pro- 
vide for  the       time  of  and  after  the  making  of  the  indenture  hereinafter 

distribution  of  . 

the  debtors       mentioned,  the  defendant  was  indebted  to  the  plaintiff,  and 

estate  amongst  ,.  .      -i.  «  ■  .  t  /• 

o/zbis  creditors,  to  oiveTs  persous  m  diYcrs  sums  of  money,  which  sums  of 
only  who  exe-  money  the  defendant  was  then  unable  to  pay  in  full :  that 
cute  e  deed.  ^^^  ^y^^  passing  and  coming  into  operation  of  The  Bank- 
rupt Law  Consolidation  Act,  1849,  to  wit,  on  &c.,  the 
defendant  suspended  payment,  and  afterwards,  to  wit,  on 
the  8th  day  of  June,  a.d.  1853,  by  a  certain  indenture 
then  made  between  the  defendant  of  the  first  part,  John 
Bee,  one  Thomas  Wyche  and  one  James  Warwick,  being 
three  of  the  principal  creditors  of  the  defendant,  of  the 
second  part,  and  the  several  other  persons  parties  thereto 
who,  by  themselves  or  their  respective  attomies  thereto^ 
subscribed  their  respective  names  or  firms,  and  a£Bxed  their 
seals  (being  also  creditors  of  the  defendant),  of  the  third 
part;  after  reciting  that  the  defendant  was  indebted  to  the 
said  several  parties  thereto  of  the  second  and  third  parts 
said  respectively  in  the  several  sums  of  money  set  opposite  to 
their  respective  names  or  firms  in  the  schedule  thereunder 
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written,  and  that  the  defendant  being  unable  to  tlischarge        1856. 
the  full  amount  of  his  said  debts,  had  then  lately  called  his      ^XmTC^ 
creditors  together,  and  at  the  meetine  of  such  creditors  it  «• 

WXAWICK. 

WHS  agreed  and  determined  that  the  defendant  should 
assign  and  assure  to  the  said  J.  Bee,  T.  Wjche  and  J* 

Warwick  their  executors  &c,  all  his  personal  estate  and 
effects  whatsoever    and  wheresoever,  upon  and  for  the 
trusts  and  purposes,  and  with  under  and  subject  to  the 
powers^  agreements  and  declarations  thereinafter  expressed 
concerning  the   same ;    the   defendant  in  pursuance  of 
the  said  i^reement  on  the  part  of  the  defendant  and  in 
ooDsidenidon  of  the  premises  and  of  the  covenants  there- 
inafter contained  on  the  part  of  his  said  creditors,  did 
baigain,  sell,  assign,  and  confirm  unto  T.  Wyche    and 
J.  Warwick,  their  executors  &c,  all  and  singular  the  stock 
in    trade,    crops,   goods,    wares,    merchandize,    fixtures, 
tttenals,  implements,  household  goods  and  furniture,  plate, 
china,    linen,  cattle,   horses,    carts  and  carriages,  ready 
money,  moneys  in  the  public  stocks  or  funds,  book  and 
other  debts,  and  all  bonds,  bills,  notes  and  other  securities 
for  money  of  or  belonging  or  then  due  and  owing  to  the 
defendant,  or  to  which  be  was  in  any  manner  or  way  enti- 
tled, and  all  other  the  personal  estate,  monies  and  e£Fects 
whatsoever  and  wheresoever  to  which  he  was  in  any  manner 
or  way  entitled,  either  in  possession,  reversion,  remainder 
or  expectancy  (taoe  and  except  the  wearinff  apparel  of  hinuelf 
and  hisfamify)t  and  the  full  benefit  of  all  covenants,  agree- 
ments, obligations  and  engagements  at  any  time  thereafter 
entered  into  or  incurred  by  any  person  or  persons  to  or 
with  the  defendant:  and  all  the  right,  title,  interest,  pro- 
per^, possession,  claim  and  demand  at  law  and  in  equity 
of  the  defendant  in  and  to  the  said  premises:  to  have,  hold, 
receive  and  take  the  said  premises  thereby  assigned,  or 
intended  so  to  be,  unto  and  by  the  said  J.  Bee,  T.  Wyche 
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and  J.  Warwick,  their  executors,  &c.,  as  and  for  their 
abeolate  proper^,  nevertheless  upon  and  for  the  trusts  and 
9.  purposes  thereinafter  declared  concerning  the  same."    The 

indenture  then  proceeded  to  declare  the  trusts,  which  were, 
that  the  trustees  should  sell  and  dispose  of,  receive,  collect,  get 
in  and  compel  payment  of  or  otherwise  convert  into  money 
the  estate  and  effects  thereby  assigned,  and  should  stand 
possessed  of  all  monies  which  should  come  to  their  hands 
by  virtue  of  that  indenture ;  upon  trust  in  the  first  place  to 
pay  the  costs  then  incurred  by  the  defendant  in  calling 
together  his  creditors,  and  the  costs  of  the  trustees  relating 
to  the  execution  of  the  trusts — **  And  after  full  payment  and! 
satisfaction  of  all  such  costs,  charges,  disbursements  and  ex- 
penses; upon  trust  that  they  the  said  trustees,  or  trustee  for  the 
time  being,  should  and  would  divide  and  pay  all  the  residue 
or  surplus  of  the  said  monies  which  should  remain  after 
answering  the  trusts  and   purposes  aforesaid,  unto  and 

among  them  the  said  J.  Bee,  T.  Wyche  and  J.  Warwick, 
and  the  several  other  creditors,  parties  thereto  of  the  third 
part  in  full  satisfiu^tion  and  dischaige  of  their  respective 
debts  set  opposite  to  their  respective  names  or  forms  in  the 
said  schedule  thereunto,  rateably  and  in  proportion  to  the 
amount  of  such  respective  debts  without  any  preference  or 
priority  whatsoever."  Then  followed  a  covenant  by  the 
trustees  and  the  several  persons  parties  thereto  of  the  third 
part,  that  on  receipt  of  the  final  dividends  to  be  thereafter 
declared  on  the  trust  estate,  they  would  release  to  the  defend- 
ant their  respective  debts,  and  that,  in  the  mean  time,  they 
would  not  commence  any  action  or  suit  against  the  de- 
fendant,  or  sue  out  any  arrest,  attachment  or  other 
process  against  him  or  his  estate  or  effects,  by  reason  of 
any  debt  then  owing  firom  the  defendant  to  them;  and 
that,  if  they  should  offend  in  the  premises,  the  said  deed 
should  operate  as  a  release  and  might  be  pleaded  as  such. 
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— Averments:  that  before  the  commencement  of  this  suit,        1856. 

and  before  the  giving  of  the  notice  hereinafter  mentioned       ^^'^^^ — ' 

to  the  plaintiff,  to  wit,  on  &c.,  the  said  indenture  was  signed  v. 

and  sealed,  and  delivered  to  the  defendant,   by  the  said 

J.  Bee,  T.  Wyche  and  J.  Warwick,  so  being  creditors  of 

the  defendant  as  aforesaid,  and  divers,  to  wit,  thirty  other 

creditors  of  the  defendant,  signed  the  said  indenture  and 

subscribed  their  names  and  afBxed  their  seals  thereto :  that 

at  the  time  of  the  meeting  of  his  creditors  mentioned  in 

the  said  indenture,  and  at  the  time  of  the  making  of  the 

said  indenture,  and  of  his  signing,  sealing  and  delivering 

the  same,  he  the  defendant  had  no  real  estate  whatsoever, 

and  that  the  estate  and  effects  conveyed  and  assigned  by 

the  said  indenture  were  all  the  estate  and  effects  of  the    * 

defendant,  except  the  wearing  apparel  of  himself  his  toife 

and  children^  and  that  he  then  had  no  more  wearing  apparel 

than  was  necessary  for  himself  his  wife  and  children:  that 

the  said  indenture,  at  the  time  of  the  making  thereof,  and 

at  all  times  since^  was,  and  yet  is,  a  deed  of  arrangement 

between  the  defendant  and  his  creditors  within  the  meaning 

of  the  provisions  of  *'  The  Bankrupt  Law  Consolidation  Act, 

1849,''  and  that  the  creditors  by  whom  the  same  was  signed 

and  sealed  as  aforesaid  (including  the  said  J.  Bee,  T.  Wyche 

and  J.  Warwick),  were  six-sevenths  in  number  and  value  of 

the  creditors  of  the  defendant  within  the  meaning  of  the 

provisions  of  the  said  Act,  whose  debts  amounted  within 

the  meaning  of  the  said  proyisions  to  the  sum  of  lOiL  and 

upwards,  accounting  every  creditor  as  a  creditor  in  value 

in  respect  of  such  amount  only  as  upon  an  account  fairly 

stated,  after  allowing  the  value  of  mortgaged  property  and 

other  such  available  securities  or  liens  from  the  defendant, 

appeared  to  be  the  balance  due  to  him ;  and  that  at  the 

time  of  the  making  of  the  said  indenture  the  plaintiff  was  a 

creditor  of  the  defendant  in  respect  of  the  causes  of  action 

VOL.   I. — N,   &  M  EXCU« 
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I806.        >n  the  declaration  mentioned;  and  the  sum  sought  to  be 
"TT^    ^      recovered  in  this  action  then  was  a  debt  due  from  the 

March 

^   V'  defendant  to  the  plaintiff  within  the  meaninir  of  the  said 

Warwick.  ^  ® 

Act« — The  plea  then  proceeded  to  state  that  after  the 
indenture  had  been  so  executed  by  the  majority  of  the 
creditors  of  the  defendant,  the  plaintiff  had  notice  of  it : 
that  three  calendar  months  from  the  time  of  such  notice 
had  elapsed  before  the  commencement  of  the  suit:  that 
the  defendant  had  performed  all  things  by  the  indenture 
required  to  be  performed:  that  the  trustees  raised  a  laige 
sum  of  money  and  declared  a  dividend  amongst  all  the 
creditors  of  the  defendant,  as  well  those  who  had  not 
signed  as  those  who  had  signed  the  indenture,  at  the  rate 
of  6s.  3(L  in  the  pound,  and  they  offered  the  plaintiff  to 
pay  him  the  amount  of  the  dividend  upon  his  debt,  and  are 
still  ready  to  do  so. 

Replication,  setting  out  the  indenture  verbatim. 

Demurrer  to  replication  and  joinder  therein* 

Worlledge,  in  support  of  the  demurrer. — ^The  deed  men- 
tioned in  the  plea  is  a  valid  deed  of  arrangement  under 
''The  Bankrupt  Law  Consolidation  Act,  1849'*  (12  &  13 
Vict.  c.  106).  By  the  224th  section  of  that  Act,  eveiy 
deed  or  memorandum  of  arrangement  entered  into  between 
a  trader  and  his  creditors  and  signed  by  six-sevenths  in 
number  and  value  of  those  creditors  whose  debts  amount 
to  10/.  and  upwards,  shall  be  as  obligatory  in  all  respects 
upon  all  the  creditors  who  shall  not  have  signed  such  deed 
or  memorandum  of  arrangement  as  if  they  had  duly  signed 
the  same.  [Martin^  B. — Are  not  the  cases  of  Drew  v. 
Coltint{a)  and  Tetiey  v.  Taylor {b)  precisely  in  point?] 
In  those  cases  six-sevenths  of  the  creditors  executed  a  deed 
of  arrangement  by  which  they  covenanted  to  release  the 

(a)  6  Excb.  671.  Qi)  1  £.  &  B.  521. 
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debtor  on  receiving  a  certain  composition;  and  it  was  held        1856. 

that  the  224th  section  of  the  Bankrupt  Law  Consolidation      ^TT"     ^ 

^  Mabch 

Act  does  not  render  any  deed  of  arrangement  obligatory  v. 

on  those  creditore  who  have  not  signed  it,  unless  it  pro- 
vides for  the  distribution  of  the  whole  of  the  debtor's 
estate,  as  in  bankruptcy.  By  this  deed  the  creditors 
who  sign  it  get  everything  which  they  would  obtain  under 
a  fiat  in  bankruptcy.  The  only  exception  in  the  deed  is 
the  wearing  apparel  of  the  plaintiff  and  his  family ;  and  it 
was  obviously  the  intention  of  the  legislature  that  such 
articles  should  be  excepted.  The  109th  section  authorizes 
a  messenger,  acting  under  the  warrant  of  the  Court,  **  to 
seize  any  property  of  the  bankrupt  (his  necessary  wearing 
apparel  only  excepted.")  So  by  the  156th  section,  if  any 
assignee  indebted  to  the  bankrupt's  estate  become  bankrupt 
and  obtain  his  certificate,  it  shall  have  the  efiect  onlv  of 
fi^eing  his  person  firom  imprisonment,  ''but  his  future 
eflects  (his  tools  of  trade,  necessary  household  goods,  and 
the  necessary  wearing  apparel  of  himself,  his  wife  and 
children  excepted)  shall  remain  liable,"  &c.  Again,  the 
251st  section  declares  that  a  bankrupt  shall  be  deemed 
guilty  of  felony  who  shall  not  deliver  up  to  the  Court  such 
part  of  his  estate  ''as  shall  be  in  his  possession,  custody 
and  power  (except  the  necessary  wearing  apparel  of  himself, 
his  wife  and  children.")  In  like  manner  the  common  law 
makes  an  exception  as  to  wearing  apparel.  An  innkeeper 
has  a  lien  on  the  goods  of  his  guest,  but  he  cannot  take  ofi^ 
his  clothes;  Sunbolfv.  Alford  (a).  {Martm^  B. — Cooper 
T.  Thamton  (b)  decided  that  a  deed  of  this  description  is  not 
valid,  though  it  conveys  the  debtor's  whole  estate  to  trustees, 
if  it  empower  them  to  give  back  to  the  debtor  efiects  to  the 
value  of  20/1]  The  object  of  the  legislature  was  to  efiect  a 
distribution  of  the  debtor's  estate  without  the  expense  of  a 
(a)  3  M.  &  W.  248.  (h)  1  E.  &  B.  544. 

M  2 
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1856.        'ic^l  in  baokruptcy,  and  that  is  provided  for  by  diis  deed. 
^^     '      But  further  it  will  be  objected  that  the  deed  is  inTaUd, 

March  '' 

V.  because  it  provides  for  the  distribution  of  the  assets  among 

Warwick. 

those  creditors  only  who  sign  the  deed,  and  not  amongst 
the  creditors  generally.  That  objection  is  founded  on  the 
dictum  of  Parhe^  B.,  in  LarpenJb  v.  BHiby  (a)»  who  says, 
*'  We  have  some  doubt  whether  the  deed  is  not  void  as 
making  the  estate  distributable  amongst,  not  all  the  creditors, 
but  those  only  wlio  execute  the  deed.  We  should  have 
clearly  thought  so,  except  that  such  a  deed  is  in  practice 
common,  and  in  all  cases  of  a  conveyance  for  the  benefit  of 
creditors,  it  is  for  the  distribution  of  the  estate  amongst  the 
creditors,  parties' to  the  deed.  But  if  we  cannot  take  notice 
of  that,  as  we  probably  ought  not  to  do,  the  deed  is  void  on 
this  account  alsa**  But  the  224th  section  expressly  declares 
that  such  deed  of  arrangement  shall  be  as  efiectual  and 
obligatory  in  all  respects  upon  all  creditors,  who  shall  not 
have  signed  it,  as  if  they  had  signed  it  As  soon  as  six- 
sevenths  of  the  creditoiB  have  signed  the  deed,  the  statute 
attaches,  and  renders  it  binding  on  all  the  creditors.  In 
Fisher  v.  Bell  (&)  the  assignment  was,  as  here,  in  trust  for 
the  creditors  who  were  parties  to  the  deed. 

Quain^  contra,  was  not  called  upon  to  aigue. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plea 
is  bad. 

Martin,  B.,  and  Brahwell,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  5  H.  L.  Cas.  481.  (&)  12  C.  B.  363. 
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Aoos  17.  Nicholson,  and  Another.  j^^  lo. 

JLlECLARATION  oa  a  promissory  note  made  by  the  The  following 

i/>i^i.  1,  14,  iDstrument  was 

defendantSy  for  payment  to  one  May,  or  order,  of  signed  by  two 
€7i  15s.  6i,  three  months  after  date,  and  by  May  indorsed  ^^ZuL 
to  the  pkintiffi  f^kc£-"' 

Plea. — ^That  the  alleged  promissory  note  was,  at  the  time  PJ"y^  ""^  •**^- 
of  the  makinir  and  deliTerinff  and  indorsement  of  the  same,  ^^^^  ^^' 

J   .  .  .  pany.-"  Three 

and  is,  an  instrument  sealed  with  the  common  seal  of  the  months  after 
moorporated  company  hereinafter  mentioned,  and  was  and  the  directors  of 
is  io  the  words  and  figures  following :— "67/.  16*.  6d.— Lon-  Assurance  So! 
don,  Oct.  22nd,  1855.     Three  months  after  date  we,  two  of  onSht^f  ofihe 
the  directors  of  the  Ark  Life  Assurance  Society,  by  and  on  JJ^  hwcby'pro- 
behalf  of  the  said  society,  do  hereby  promise  to  pay  to  Mr.  "I'*®  ^  PJ^.'® 
Charles  H.  May,  or  order,  the  sum  of  sixty-seven  pounds  the  sum  of 
fifteen  shillings  and  sixpence,  value  received.  Chas.  Nichol-  value  received. 
son.     H.  Wood.**    And  the  defendants  say,  that  the  said  counter  signa- 
company  was,  at  the  time  of  the  making  of  the  alleged  pro-  8ecretu>yof  the 
misBory  note,  a  company  incorporated,  and  duly  and  com-      ^^^^'  pro. 
plctely  registered  under  an  act  of  parliament,  passed  in  a  Jj^^^  on*tho 
session  of  parliament   holden  in  the  seventh  and   eighth  Company,  and 

*^  "  not  the  parties 

years  of  the  reign  of  her  present  Majesty,  for  the  regis-  who  ligned  it. 
tration  and  incorporation  of  joint  stock  companies ;  and 
that  the  defendants  made  and  signed  the  alleged  note  as, 
and  being  in  fact,  two  of  the  directors  and  on  behalf  of 
the  said  company,  and  not  with  the  view  or  intention  of 
binding  themselves,  or  cither  of  them,  personally  to  pay  the 
said  note ;  and  that  directors  of  the  said  society  were  duly 
authorized,  as  mentioned  in  the  statute,  to  make  and  issue 
the  alleged  promissory  note  for  and  on  behalf  of  the  said 
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IS56. 


Aoos 

9. 

NiCHOLsosr. 


company ;  and  that  the  allied  note  was  so  made  and  given, 
for  or  in  respect  of  a  debt  and  sum  of  money  due  and  owing 
by  and  irom  the  said  company  as  such  company  as  afore- 
saidy  and  not  otherwise ;  and  that  save  as  aforesaid,  the 
defendants  did  not  make  or  deliver  the  alleged  promissory 
note :  of  all  which  premises  the  payee  of  the  alleged  note 
and  the  plaintiff  respectively,  at  the  time  of  the  alleged 
making  and  indorsement  thereof,  had  notice. 
Demurrer  and  joinder  therein. 


Lush  aigued  in  support  of  the  demurrer  (May  28.) — 
The  plea  is  bad,  since  the  promissory  note  is  not  in  oonfcNr- 
mity  with  the  provisions  of  the  7  &  8  Vict.  c.  110,  s.  45  (a). 


(a)  ^  And  be  it  enacted,  with 
regard  to  bills  of  exchange  and 
promisfiorj  notes  made,  accepted, 
or  indorsed  on  the  behalf  or  ac- 
count of  any  such  Companj,  so  far 
as  relates  to  the  mode  of  making, 
accepting,  or  indorsing  the  same, 
and  to  the  liability  of  any  such 
Company  thereon,  That  if  the 
directors  of  the  Company  be 
authorized  by  deed  of  settlement 
or  bye  law  to  issue  or  accept  bills 
of  exchange  or  promissory  notes, 
then  every  such  bill  of  exchange 
or  promissory  note  shall  be  made 
or  accepted  (as  the  case  may  be) 
by  and  in  the  names  of  two  of  the 
directors  of  the  Company  on 
whose  behalf  or  account  the  same 
may  be  so  made  or  accepted, 
and  shall  be  by  such  directors 
expressed  to  be  made  or  accepted 
by  them  on  behalf  of  such  Com- 
pany; and  that  every  such  bill 
of  exchange  and  promissory  note 
80  made  or  accepted  as  aforesaid 
shall  be  countersigned  by  the 
secretary     or    other    i^pointed 


officer  of  the  Company  in  whose 
behalf  the  same  is  expressed  to 
be  made  or  accepted;  and  that 
every  bill  of  exchange  so  made  aa 
aforesaid,  or  received  by  or  on 
behalf  of  the  Company,  may  be 
indorsed  in  the  name  of  the  Com- 
pany by  any  officer  authorized  by 
deed  of  settlement  or  bye  law  in 
that  behalf;  and  that  every  such 
bill  of  exchange  or  promissory 
note  so  made,  accepted,  or  in- 
dorsed as  aforesaid  shall,  inune- 
diately  after  the  making,  accepting 
or  indorsing  of  the  same,  be 
reported  to  the  proper  officer  of 
the  Company  on  whose  behalf 
the  same  shall  have  been  made, 
accepted  or  indorsed;  and  such 
last  mentioned  officer  shall  enter 
the  same  in  proper  books  to  be 
kept  for  that  purpose ;  and  that  if 
such  bill  of  exchange  or  promis- 
sory note  be  not  so  reported  and 
entered,  then  the  officer  by  whose 
default  such  bill  or  note  shall 
not  be  so  reported  or  entered 
shall  be  liable  to  repay  to  the 
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That  statute  does  not  authorize  the  company  to  make  a        1856. 
promissory  note   under  seal,  and   it  requires  that   eveiy      ^*^^ 
promissory  note  made  on  behalf  of  the  company  shall  be    ^^    «• 

*  "^  .  NlCHOLSOH. 

countersigned  by  the  secretary  or  other  appointed  officer. 
Then,  treating  this  as  a  promissory  note  under  the  3  &  4 
Anne,  c  9,  the  defendants  are  personally  liable.  It  contains 
a  promise  by  the  defendants  to  pay  the  amount  on  behalf  of 
the  society.  [Pollock,  C.B. — There  is  a  difference  between 
promising  to  pay  on  behalf  of  another ;  and  on  behalf  of 
another  promising  that  payment  shall  be  made.]  There  is 
nothing  on  the  face  of  the  note  to  indicate  a  disclaimer  of 
personal  liability.  In  Mare  v.  Charles  (a),  a  bill  of  ex- 
change, purporting  to  be  for*' value  received  in  machineiy 
supplied  the  adventurers  in  H.  &  M.  mines,"  was  drawn 
on  the  defendant  individually.  The  defendant  wrote  across 
the  bills  **  accepted  for  the  company,  M.  C,  purser."  The 
defendant  was  purser  of  the  mines,  but  was  not  a  share- 
holder; and  it  was  held  that  he  was  liable  as  acceptor  of 
the  bills.  TTunnas  v.  Bishop  (fi)  is  a  distinct  authority  that 
a  bill  drawn  on  the  cashier  of  a  company  and  accepted  by 
him  generally,  binds  him  as  an  individual,  notwithstanding 
there  is  a  direction  in  the  bill  to  place  the  amount  to  the 
account  of  the  company.  [BramtoeU,  B. — In  Bradlee  v.  Boston 
Glass  Manufactory  {c)  the  action  was  on  the  following  note — 

Companj  the  amount  which  the  behalf  or  account  any  bill  of  ez- 

Companj  shall  paj  or  be  liable  to  change  or  promissory  note  shall 

pay  in  respect  of  such  bill  or  note :  be  nuule,  accepted,  or  indorsed  in 

JhroTided  always,    that   nothing  numner  and  form  aforesaid,  shall 

herein  contained  shall  be  deemed  and  may  sue  and  be  sued  thereon 

to  make  any  such  secretary  or  as  fully  and  effectually^  and  in 

officer  personally  liable  upon  any  the  same  manner  as  in  case  of  any 

such  bill  of  exchange  or  promis-  contract  made  and  entered  into 

sory  note,  nor  be  deemed  to  make  under  their  common  seal." 

any    such   directors    personally  (a)  5  £.  &  B.  978. 

liable  thereon  except  as  share-  (h)  2  Str.  955. 

holders  of  the  Company ;  and  that  (c)  16  Pickering,  Amer.  Rep. 

exerj  such  Company  on  whose  347. 
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1856.  **  ^o^  value  received  we  the  subscribers  jointly  and  severally 
promise  to  pay  Messrs.  B.  or  order  for  the  Boston  Glass 
Manufactory  ^3500  on  demand,  with  interest**  This  note 
was  signed  by  three  persons,  without  annexing  to  their 
names  any  words  designating  a  connection  with  the  corpo- 
ration, but  it  was  entered  in  the  note  book  of  the  corporation 
as  a  note  due  from  them,  and  the  interest  thereon  was 
annually  paid  by  them.  The  Court  considered  that  the 
words  '*  jointly  and  severally"  fixed  the  undertaking  as  a 
personal  one ;  and  that  if  the  words  "  for  the  Boston  Glass 
Manufactory**  had  stood  alone,  the  note  would  have  bound 
the  company.  Here  the  words  are  **  we,  on  behalf  of  the 
society,  do  hereby  promise  to  pay,*'  &c.]  Unless  this  is  the 
note  of  the  defendants,  it  is  void,  and  therefore  the  Court 
will  construe  it  according  to  the  well-known  principle  '*  ut 
res  magis  valeat  quam  pereat.** 

Raymond,  contra. — First,  the  company  are  liable  on  this 
promissory  note.  It  does  in  substance  comply  with  the 
requisites  of  the  7  &  8  Vict  a  110,  s.  45.  It  is  '*  made  by 
and  in  the  names  of  two  of  the  directors  of  the  company  ;*' 
and  it  is  **  by  such  directors  expressed  to  be  made  on  behalf 
of  the  company.*'  The  provision  that  every  such  note  shall 
be  countersigned  by  the  secretary  is  merely  directory :  it 
must  exist  as  a  note  before  it  can  be  submitted  to  the 
secretary  for  his  counter-signature.  The  statute  does  not 
say  that  ''every  such  note  so  made  and  countersigned** 
shall  be  reported  to  the  proper  oflScer,  and  entered  in 
a  book.  The  words  ''promissory  note**  are  used  in  the 
sense  of  the  ordinary  promissory  note.  In  Allen  v.  The 
Sea  Fire  and  Ufe  Assurance  Company  (a),  an  instrument 
signed  by  two  directors  of  a  joint  stock  company  com- 
pletely registered   was  in    the  following   form: — "Sea, 

(a)  9  C.  B.  574. 
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lure,  and  Life  Assurance  Society.     To  the  cashier — Ninety        1856. 
days  after  date,  credit  Mrs.  Anne  Allen  or  order  with       "^     ' 

the  sum  of  311 L  9s,  6c/.  claims  per  Susan  King,  in  cash,  «• 

Nicholson. 

on  account  of  this  corporation;** — and  that  was  held  to 
be  a  promissory  note  and  binding  on  the  company,  notwith- 
standing it  might  not  have  been  drawn  strictly  pursuant  to 
the  provisions  of  the  deed  of  settlement,  so  as  to  be  binding 
on  the  shareholders.  Suppose  a  promissory  note  was  coun- 
tersigned by  a  person  who  was  not  properly  appointed  as 
secretary,  would  not  the  note  be  valid  ?  The  public  cannot 
tell  whether  the  person  who  purports  to  countersign  the 
note  as  secretary  is  in  fact  secretary.  [Pollock,  C.B. — Or 
suppose  the  secretary  was  dead,  and  no  other  was  appointed.] 
Those  considerations  shew  that  that  provision  is  merely 
for  the  benefit  of  the  company. — Secondly,  this  instru* 
ment  binds  the  company  as  a  deed.  The  46th  section  of 
the  7  &  8  Vict.  c.  110  enacts,  *'  That  all  deeds  and  instru- 
ments bearing  the  seal  of  the  company  shall  be  signed  by 
two  at  the  least  of  the  directors  of  the  company."  This 
instrument  bears  the  seal  of  the  company  and  is  signed  by 
two  directors.  There  is  nothing  to  prevent  it  from  opera- 
ting as  a  valid  contract  under  seal  to  pay  a  sum  of  money. 
Delivery  is  not  necessary  in  the  case  of  a  corporation,  for 
the  fixing  their  common  seal  to  the  deed  is  tantamount  to 
a  delivery.  Com.  Dig.  tit.  '*Fait"  (A.  3).  But  assuming  that 
this  is  not  a  promissory  note  binding  on  the  company,  it 
does  not  follow  that  it  binds  the  directors  who  signed  it. 
It  is  apparent  on  the  face  of  it  that  it  was  intended  to  bind 
the  company,  and  to  construe  it  as  binding  some  one  else 
would  be  to  make  a  new  contract  contrary  to  the  apparent  in* 
tention  of  the  parties. — He  also  referred  to  Rex  Y,Newland{a). 

Lushy  in  reply. — Bills  of  exchange  and  promissory  notes 

(a)  1  Leach,  C.  C.  311. 


NiCHOLBOir. 
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1856.        ^^  ^^^  creature  of  the  law  merchant,  and  cannot  be  made 
^•^'^^^'^^      under  seaL     A  cause  of  action  is  not  asngnable  by  deed 

y. poll,  so  as  to  give  the  assignor  a  right  to  sue  upon  it  in 

his  own  name.     [Pollock^  C.  B.,  referred  to  Shark  ▼•  7%e 
ESghgaie  Archway  Company  (a).  ] 

Cur.  ado.  vhIL 

The  judgment  of  the  Court  was  now  deliyered  by 

Pollock,  C.  B. — We  are  of  opinion  the  judgment  should 
be  for  the  defendants.  Considering  the  note  independ* 
endy  of  the  statute  referred  to,  looking  only  to  the  meaning 
of  the  words  used,  we  think  they  purport  to  bind  the 
company,  and  not  the  parties  signing.  Nobody  doubts 
that  that  was  the  real  intention,  and  why  the  law  should 
regard  popular  language  otherwise  than  popularly  it  is 
difficult  to  see,  in  this  case  at  least  ^  We,  two  of  the 
directors  of  the  Ark  Society,  on  behalf  of  the  society, 
promise  to  pay:"  sealed  with  the  seal  of  the  society. 
Had  the  words  been,  "  We,  the  society  promise;"  signed, 
**P.  N. — H.  W.,  for  the  society,"  or  on  "behalf  of  the  society," 
it  would  have  been  clear.  But  we  know  well  that  the  usage 
has  been  to  say :  "  I  promise  for  A.  B.''  instead  of  sayings 
"  I,  A.  B.  promise ;  signed  for  A.  B.,  C.  D.,"  and  the 
words  "on  behalP'  clearly  originate  in  the  7  &  8  Vict. 
c.  110. 

But  it  is  said  that  this  construction  makes  the  note  void, 
because  the  requisites  of  the  7  &  8  Vict  c.  110  have  not 
been  complied  with.  But  we  think  Mr.  Raymond  shewed 
that  section  45,  directing  the  signature  of  the  secretary, 
was  only  directory,  and  consequently  that  the  note  is  good 
against  the  company.  But  we  are  of  opinion  that,  even  if 
void  against  the  company,  the  note  is  not  therefore  to  be 

(a)  5  Tftont.  792. 
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held  gcxxl  against  the  defendants.    There  is  no  estoppel:        1856. 
the  effect  of  the  plea  is,  that  the  defendants  did  not  deliver      ^"^r"^^ 

^  '  Aao8 

this  note  to  the  plaintiff,  except  as  acting  for  the  company.  ». 

Then  if  the  note  is  imperfect,  that  is  no  more  the  &ult  of 

the  defendants  than  of  the  plaintifis ;  it  is  not  to  be  con- 

stmed  for  the  one  and  against  the  other,  but  must  receive 

its  proper  construction,  which  we  think   is  not  that  for 

which  the  plaintiff  contends. 

Judgment  for  the  defendants. 


HouoH  V,  Edwards.  Jmuu. 

J.N  this  case,  the  now  defendant  had  recovered  judgment.  The  general 
with  502.  damages,  in  an  action  brought  by  him  against  one  attorney  on  a 
Hodges.     One  Jay  was  the  attorney  for  the  defendant  in  iMtodue from 
that  acdon,  and  the  defendant  was  indebted  to  him  in  a  not  pre°IiU^ 
balance  for  costs.    The  now  plaintiff  afterwards  brought  *n  attachment 

^  o        under  the  gar- 

this  action  against  the  defendant  and  recovered  judgment  nisbee  cUuies 

of  the  Common 

for  19L  lis.     He  then  proceeded,  under  the  samishee  Law  Procedure 

Act,  1864. 

clauses  of  the  Common  Law  Procedure  Act,  1844,  to 
attach  the  debt  due  to  the  now  defendant  on  his  judgment 
against  Hoc%;es.  The  defendant's  attorney  thereupon  paid 
the  amount  into  Court  Jay  then  took  out  a  summons, 
calling  on  the  now  plaintiff  to  shew  cause  why  the 
said  sum  of  19iL  lis.  should  not  be  paid  out  of  Court 
to  him,  on  the  ground  that  he  had  a  lien  on  the  judg- 
ment obtained  by  the  now  defendant  against  Hodges.  The 
summons  was  heard  before  Piatt,  R,  who  made  an  order 
accordingly*  In  Easter  Term,  1855,  a  rule  was  obtained  call- 
ing on  Jay  to  shew  cause  why  the  order  of  Piatt,  B.,  should 
not  be  rescinded  and  the  money  paid  back  into  Court. 


Edwards. 
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1 806.        After  argument,  it  was  ordered  that  the  rule  be  enlarged, 
^'""'^"^      and  that  in  the  mean  time  it  be  referred  to  the  Master  to 

HOVOH 

V.  ascertain,  first,  whether  there  was  any  particular  lien  in  the 

cause  of  Edwards  v.  Hodges,  for  extra  costs ;  secondly, 
whether  there  was  any  special  agreement  between  Jay  and 
the  now  defendant  that  Jay  should  retain  the  damages 
recovered  by  the  now  defendant  in  his  action  against 
Hodges,  against  Jay's  bill  of  costs.  The  Master  found 
both  questions  in  the  negative,  and  he  certified  that  it  was 
conceded  before  him  that  Jay's  general  bill  against  the 
now  defendant  was  more  than  sufficient  to  cover  the  amount 
of  the  plaintiff's  judgment  against  the  defendant. 

Atherton  (F.  Harcourt  with  him)  now  shewed  cause 
against  the  rule  to  rescind  the  order  of  Flatt,  B. — The 
question  i^  whether  the  general  lien  of  an  attorney  against 
his  client  in  respect  of  costs  prevails  over  the  claim  of  a 
judgment  creditor  under  the  garnishee  clauses  of  the 
Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125, 
ss.  61,  62,  &C.)  It  is  submitted  that  it  does.  If  a  person 
has  a  lien  on  a  chattel,  and  execution  issues  against  th^ 
owner,  the  sheriff  can  only  sell  the  chattel  subject  to  the 
lien.  The  same  principle  applies  here.  [Martiny  B. — 
What  possession  has  the  attorney  of  a  judgment?  K  the 
client  employed  another  attorney  to  issue  execution,  would 
the  first  attorney  have  a  lien  on  the  proceeds  ?]  In  Montagu 
on  Lien,  p.  53,  it  is  said  **  An  attorney  has  a  general  lien 
against  his  client  for  his  costs  on  all  the  papers  with  which 
he  is  intrusted  by  his  client,  and  upon  money,  or  upon  a 
judgment  recovered  for  him."  Giles  v.  Nathan  {a)  is  an 
express  authority  that  the  plaintiff,  in  a  foreign  attachment, 
cannot  take  money  or  goods  out  of  the  hand  of  a  garnishee 
who  has  a  lien  thereon,  without  discharging  the  lien. — He 

(a)  5  Taunt,  558. 
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also  referred  to  Kenneit  v.  The  Westminster  Improvement        1856. 
Commissioners  (a). 


Quoin,  in  support  of  the  rule. — The  general  lien  of  an 
attorney  for  costs  cannot  defeat  an  attachment  by  a  judg- 
ment creditor  under  the  Common  Law  Procedure  Act, 
1854.  In  Barker  v.  St  Quintin{b),  Parke,  B.,  said,  "  The 
Sen  which  an  attorney  is  said  to  have  on  a  judgment  (which 
is,  perhaps,  an  incorrect  expression),  is  merely  a  claim  to 
the  equitable  interference  of  the  Court,  to  have  that  judg- 
ment held  as  a  security  for  his  debt.*'  The  nature  of  a  soli- 
citor's lien  for  costs  is  explained  by  Lord  Cottenham,  C, 
in  Bozon  v.  BoUand(c), — He  was  then  stopped  by  the 
Court. 

Pollock,  C.  B. — We  have  no  doubt  about  the  matter. 
The  passage  cited  from  the  case  of  Barker  v.  St.  Quintin, 
is  conclusive  on  the  subject,  and  the  rule  will  therefore  be 
absolute. 

Aldebson,  B.,  concurred. 

Mabtin,  B. — ^It  is  perfecdy  true,  as  observed  by  Parke, 
B.,  that  an  attorney  has  no  such  general  lien  as  is  sug- 
gested ;  for  a  lien  exists  by  reason  of  possession,  and  an 
attorney  has  no  possession  of  a  judgment  The  right  of 
the  attorney  is  merely  this, — that  if  he  gets  the  fruits  of  the 
judgment  into  his  hands,  the  Court  will  not  deprive  him  of 
them  until  his  costs  are  paid. 

Aldbbson,  B.,  added. — One  party  might  pay  the  other 
without  the  interference  of  the  attorney. 

Rule  absolute. 

(a)  11  Ezcb.  349.  (b)  12  M.  &  W.  441. 

(c)  4  Myl.  &  C.  S54. 


HonoH 

V. 

Edwards. 
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June  6.        GuLLiVBR  V.  WiLLiAM  GuLLiVER  and  Others,  Executors 

of  Thomas  Gulliver,  deceased. 

Declaration       JJeCLARATION  for  money  payable  by  the  defend- 

against  ezeca- 

tore,  for  floods    ants,  as  executors,  for  goods  sold  and  delivered,  work  done, 

sold,  work  done  Ai»i-«rt»  i^i^ 

and  money  lent  money  lent,  &c.,  by  the  plaintiff,  to  and  for  the  testator 

by  the  plaintiff   .     %>    ^^^    - 
to  their  testator,    m  niS  iltetime. 

the^tatute'of  Plcas. — First,  the  Statute  of  Limitations:  secondly,  a 

sf^oldly.'^Ut-  8«t-off  of  money  due  from  the  plaintiff  to  the  testator,  for 

off  of  money  ^^  ygg  g^^  occupation  of  Certain  premises,  money  lent, 

plaintiff  to  the  money  paid,  &c. 

testator  for  the 

useandoccu-         Replication  on  equitable  grounds  to  first  plea. — That 

pation  of  pre-  t»        *  ,       .  ,  .        .  1^.1 

raises,  money  the  causes  of  actiou  accrued  withm  six  years  before  the 

pidi&c"^  death  of  the  said  T.  Gulliver:  that  T.  Gulliver  duly  made 

onequttafaie  ^^^  published  his  last  will  and  testament,   and  thereby 

^lea  "^that  ST  ^Ppointed  the  defendants  executors  thereof,  and  (amongst 

testator  be-  other  thiuffs)  devised  and    bequeathed  certain  freehold 

queathed  his  °  ^  * 

real  and  per-     messuages,  farms,  lands,  &c.   unto  the  defendants,   upon 

sonal  estate  to 

the  defendants  trust  that  they  should  sell   the  same:   and  T.  Gulliver 

pay  his  funeral  thereby  also  bequeathed  the  residue  of  his  personal  estate 

taryexpenw°'  unto  the  defendants,  upon  trust  that  they  should  call  in 

"egacies^to"  *"^  couvcrt  into  moucy  such  part  of  his  said  personal 

in^trurt^^fhe  ®^'*^®  ^^  should  not  cousist  of  money ;  and  that  the  defend- 

other  cW*d^^**  ants  should,  by  and  out  of  the  monies  to  arise  by  the  sale 

in  equal  shares,  of  the  Said  real  estate,  and  from  the  sale,  calling  in,  and 

—Replication  ^  ^  '^ 

on  equitable      conversion  of  such  part  of  his  said  personal  estate  as 

grounds  to  .         #. 

second  plea:  should  not  consist  of  money,  of  which  he  should  be  pos- 
bequeatbed  to    sessed  at  the  time  of  his  death,  pay  his  funeral  and  testa- 

the  plaintiff  and 

his  othier  children  certain  sums  of  money,  and  declared  by  his  will  tbat  the  monies  and  other 
effects  then  already  advanced  and  delivered  by  him  to  his  children  were,  and  should  be  deemed, 
advancements ;  and  that  they  should  not  be  required  to  account  for  the  same.  Averment* — 
That  the  alleged  causes  of  set-off  were  money  and  effects  then  already  advanced  and  delivered 
by  the  testator  to  the  plaintiff. 

Held,  on  demurrer,  that  the  replications  were  bad. 
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meDtary  expenses  and  debts  and  legacies  bequeathed  by        1856. 
his  said  will  or  any  codicil  thereto,  and  should  hold  the     ^^*''*''"*^ 

^  '  ^  GULLIYBB 

residue  of  the  said  monies  in  trust  for  the  plaintiff  and  his  v. 

11-11  11  GULUTEB. 

other  children,  in  equal  shares. — Averment:  that  the 
monies  realized  and  to  be  realized  as  aforesaid^  are  and 
nill  be  sufficient  to  pay  all  the  funeral  and  testamentary 
expenses,  and  debts  and  legacies. 

Replication  on  equitable  grounds  to  second  plea. — That 
the  said  T.  Gulliver,  by  his  said  will  (amongst  other 
things)  devised  and  bequeathed  to  the  plaintiff,  his  heirs 
and  assigns,  the  testator's  messuage,  &c,  situate  at  Chip- 
ping Norton ;  and  the  testator  by  his  will  also  gave  and 
bequeathed  the  sum  of  2,490/1  to  the  plaintiff  absolutely ; 
and  the  sum  of  l,600iL  to  the  defendant,  W.  Gulliver, 
absolutely,  &c.  (The  plea  then  proceeded  to  state  other 
gifts  to  other  children  of  the  testator.)  And  the  testator 
by  his  will  declared  that  the  monies  and  other  effects  then 
already  advanced  and  delivered  by  him  to  his  several 
children,  were  and  should  be  deemed  to  be  advancements, 
and  that  they  respectively  should  not  be  required  to 
account  for  the  same. — Averments :  that  the  alleged 
causes  and  mattere  of  set-off  and  every  part  thereof,  were 
and  are,  and  was  and  is,  money  and  effects  so  then  and 
already  advanced  and  delivered  by  the  testator  .to  the 
plaintiff  as  foresaid,  as  in  the  said  will  mentioned,  and 
not  otherwise:  wherefore  the  defendant  ought  not  to  be 
allowed  to  set  off  the  same,  or  any  part  thereof,  in  this 

action* 

I 

Demurrer  to  each  replication  and  joinder  therein. 

Phtpson  {J.  Brown  with  him),  in  support  of  the  demurrers. 
— first,  as  to  the  replication  to  the  plea  of  the  Statute  of 
limitations.  That  replication  is  founded  on  a  role  which 
prevails  in  Courts  of  equity,  that  where  a  trust  or  charge 
is  created  by  will  for  payment  of  debts,  it  operates  in  equity 
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June  6.        GuLLivBR  o.  WiLLiAM  GuLLivER  and  Others,  Executors 

of  Thomas  Gulliver,  deceased. 

Declaration       JJeCLARATION  for  money  payable  by  the  defend- 

against  execu- 
tors, for  goods    ants,  as  executors,  for  goods  sold  and  delivered,  work  done, 

sold,  work  done 

and  money  lent  money  lent,  &c.,  by  the  plaintiff,  to  and  for  the  testator 

by  the  plaintiff  .     -  .    ,.-    . 
to  their  testator,    m  UlS  lltetime. 

theStatute'of  Pleas. — First,  the  Statute  of  Limitations:  secondly,  a 

siJ"olSyra'set-  ^et-off  of  mouey  due  from  the  plaintiff  to  the  testator,  for 

off  of  money  ^^^^  ^g^  ^^  occupation  of  certain  premises,  money  lent, 

plaintiff  to  the  money  paid,  &c« 

testator  for  the 

ttseandoccu.         Replication  on  equitable  grounds  to  first  plea. — ^That 

mises,  money  the  causes  of  action  accrued  within  six  years  before  the 

pdd',  &c?^  death  of  the  said  T.  Gulliver :  that  T.  Gulliver  duly  made 

on^equitaWe  ^^^  published  his  last  wiU  and  testament,   and  thereby 

plea  "Ifhat  ST  ^PP^^"^®^  ^^®  defendants  executors  thereof,  and  (amongst 

testator  be-  other  thiuffs)   dcvised  and    bequeathed  certain  freehold 

qucathed  bis  *^  "^  * 

real  and  per-     mcssuages,  farms,  lands,  &c.  unto  the  defendants,   upon 

sonal  estate  to  . 

the  defendants    trust  that  they  should  scU   the  same:  and  T.  Gulliver 

upon  trustf  to 

piiy  his  funeral  thereby  also  bequeathed  the  residue  of  his  personal  estate 
tary  expend"  unto  the  defendants,  upon  trust  that  they  should  call  in 
legacies!\o°  ^^^  Convert  into  money  such  part  of  his  said  personal 
hTtrMt^f^^fhe*  ®®'*^®  ^  should  not  consist  of  money ;  and  that  the  defend- 
Stherlbiidren*  *°^  should,  by  and  out  of  the  monies  to  arise  by  the  sale 
in  equal  shares,  of  the  Said  real  estate,  and  from  the  sale,  calling  in,  and 

— Replication  ^  ^  '^ 

on  equitable      conversion  of  such  part  of  his  said  personal  estate  as 

grounds  to 

second  plea:  should  not  cousist  of  moucy,  of  which  he  should  be  pos- 
bequeathed  to    sessed  at  the  time  of  his  death,  pay  his  funeral  and  testa- 

the  plaintiff  and 

bis  otbier  children  certain  sums  of  money,  and  declared  by  his  will  that  the  monies  and  other 
effects  then  already  advanced  and  deliTered  by  him  to  his  children  were,  and  sbonld  be  deemed, 
advancements ;  and  tbat  they  should  not  be  required  to  account  for  the  same.  Averment,— 
That  the  alleged  causes  of  set-off  were  money  and  effects  then  already  advanced  and  delivered 
by  tho  testator  to  the  plaintiff. 

Hdd,  on  demurrer,  that  the  replications  were  bad. 
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mentaiy  expenses  and  debts  and  legacies  bequeathed  bj 
his  said  will  or  any  codicil  thereto,  and  should  hold  the 
Rsidae  of  the  said  monies  in  trust  for  the  plaintiff  and  his  v- 

other  children,  in  equal  shares. — ATcrment:  that  the 
moDies  realized  and  to  be  realized  as  aforesaid,  are  and 
will  be  sufficient  to  pay  all  the  funeral  and  testamentary 
expenses,  and  debts  and  legacies. 

Replication  on  equitable  grounds  to  second  plea. — That 
the  said  T.  GuUiyer,  by  his  said  will  (amongst  other 
things)  devised  and  bequeathed  to  the  plaintiff,  his  heirs 
and  assigns,  the  testator's  messui^e,  &c.,  situate  at  Chip- 
ping Norton ;  and  the  testator  by  his  will  also  gave  and 
bequeathed  the  sum  of  2,490/1  to  the  plaintiff  absolutely ; 
and  the  sum  of  IfiOOL  to  the  defendant,  W.  Gulliver, 
absolutely,  &c«  (The  plea  then  proceeded  to  state  other 
gifts  to  other  children  of  the  testator.)  And  the  testator 
by  his  will  declared  that  the  monies  and  other  effects  then 
abeady  advanced  and  delivered  by  him  to  his  several 
children,  were  and  should  be  deemed  to  be  advancements, 
and  that  they  respectively  should  not  be  required  to 
account  for  the  same. — Averments :  that  the  alleged 
causes  and  matters  of  set-off  and  every  part  thereof,  were 
and  are,  and  was  and  is,  money  and  effects  so  then  and 
already  advanced  and  delivered  by  the  testator  to  the 
plaintiff  as  foresaid,  as  in  the  said  will  mentioned,  and 
not  otherwise :  wherefore  the  defendant  ought  not  to  be 
allowed  to  set  off  the  same,  or  any  part  thereof,  in  this 

actioiL 

I 

Demurrer  to  each  replication  and  joinder  therein. 

Phqfion  (J.  Broum  with  him),  in  support  of  the  demurrers. 
—First,  as  to  the  replication  to  the  plea  of  the  Statute  of 
Limitations.  That  replication  is  founded  on  a  rule  which 
prevails  in  Courts  of  equity,  that  where  a  trust  or  chaige 
is  created  by  will  for  payment  of  debts,  it  operates  in  equity 
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1856.        to  prevent  the  Statute  of  Limitations  from  being  set  up(aj. 

^""^^^"^      Bat  the  rule  has  no  application  to  an  action  at  law.     The 

V.  85th  section  of  the  Common  Law  Procedure  Act,  1854, 

GVLLIVBR. 

which  allows  equitable  replications,  does  not  authorize  a 
party  to  prosecute  an  equitable  claim  in  a  Court  of  law. 
An  equitable  replication  ought  to  support  the  right  to 
sue  in  a  Court  of  law,  but  this  replication  only  shews,  that 
the  plaintiff  has  a  remed}^  in  a  Court  of  equity,  notwith- 
standing the  Statute  of  Limitations.  Suppose  a  cestui  que 
trust  sued  his  trustee  in  a  Court  of  law,  and  the  latter 
pleaded  that  he  was  trustee,  and  was  sued  by  his  cestui  que 
trust  in  respect  of  the  trust  property,  could  the  plaintiff 
reply,  by  way  of  equitable  replication,  facts  shewing  his 
right  to  recover  in  a  Court  of  equity  ?  [Pollock,  C.  B.— 
The  21  Jac.  I,  c.  16,  applies  in  terms  to  actions  at  law 
only^  though  by  analogy  (/ourts  of  Equity  have  adopted 
the  provision ;  but  the  85th  section  *of  the  Common  Law 
Procedure  Act,  1854,  cannot  alter  the  effect  of  the  Statute 
of  Limitations  in  Courts  of  law.]  A  Court  of  equity  con- 
trols the  equitable  assets,  but  does  not  disturb  the  legal 
priority ;  therefore,  if  in  this  case  the  plaintiff  obtained  a 
judgment,  it  would  interfere  with  the  equitable  distribution 
of  the  assets. 

Secondly,  the  replication  to  the  plea  of  set-off  is  also 
bad.  A  conclusive  objection  is,  that  a  debt  arising 
from  the  use  and  occupation  of  premises  is  not,  within 
the  terms  of  the  will,  money  and  effects  advanced  and 
delivered.  Besides,  the  replication  ought  to  have  shewn, 
that  the  executors  assented  to  the  bequest,  and  that  there 
were,  without  the  monies  and  effects  advanced,  suffi- 
cient assets  to  pay  all  the  testator's  debts :  2  Wms.  Exors. 
1176,  4th  ed.  The  meaning  of  the  clause  in  the  will  is, 
that  the  plaintiff  shall  not  be  required  to  pay  any  balance 
which  may  be  found  due  from  him  to  the  testator  on 
(a)  See  Burke  v.  Janes,  I  Ves.  &  B.  275. 
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accounts  subsisting  between  them  at  the  time  of  the  tes- 
tator's death ;  and  it  was  never  intended  that  the  debt  due 
from  the  testator  to  the  plaintiff  should  be  sued  for,  and  the  «. 

GULLIVKR* 

plaintiff's  debt  to  him  relinquished.  IPollocky  C.  B. — An 
equitable  pleading  cannot  be  allowed,  unless  its  effect  is  to 
put  an  end  to  the  dispute  between  the  parties.] 

Gray,  contrft. — First,  the  replication  to  the  Statute  of 
Limitations  is  a  good  equitable  replication,  within  the  mean- 
ing of  the  85th  section  of  the  Common  Law  Procedure 
Act,  1854.  The  devise  of  the  testator's  real  and  personal 
estate  for  payment  of  his  debts  created  a  trust  for  the 
benefit  of  creditors.  It  appears  by  the  replication,  that 
there  were  sufficient  assets  to  pay  the  testator's  debts.  The 
fact  of  the  defendant  being  trustee  does  not  render  it  neces* 
sary  that  the  plaintiff  should  resort  to  a  Court  of  equity, 
but  he  may  reply  this,  matter  by  way  of  equitable  answer 
to  the  plea. 

Secondly,  the  replication  to  the  plea  of  set-off  is  good. 
It  shews  that  the  debt,  sought  to  be  set  off,  has  in  equity 
been  condoned  and  extinguished,  so  as  no  longer  to  consti- 
tute the  subject-matter  of  a  suit  or  a  set-off.  The  plea 
admits  assets.  If  the  set-off  is  allowed  to  prevail,  the  por- 
tions of  the  children  in  the  residue  of  the  testator's  estate 
will  be  unequal  The  circumstance,  that  part  of  the  plain*^ 
tiff's  claim  is  for  use  and  occupation,  is  immaterial.  The 
assent  of  the  executors  is  unnecessary  where  assets  are 
admitted. 

Per  Curiam  (a). — There  must  be  judgment  for  the  de* 
fendants  on  the  demurrers  to  both  replications 

Judgment  for  the  defendants^ 

(a)  PoOoek,  C.  B.,  Martin^  B.,  and  BramweU^  B. 
VOL.    L — N.  &  N  EXCn. 
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J^^^'  Ann  De  Wahl  v.  Braune. 

^nnr.S''''*  Declaration  on  an  agreement  in  writing  between 
clmriSmade  *®  plaintiff  and  defendant,  whereby,  after  reciting  that  the 
with  her  beforo  plaintiff  had  for  some  years  carried  on  a  school  for  the 

or  after  mar-       *  •' 

riage  though     education  of  young  ladies,  at  No.  43,  Abbey  Road,  and  was 

her  hnsDand  i»  ^  "  ^ 

an  alien  enemy,  entitled  to  the  benefit  of  a  lease  of  the  said  house,  the 
plaintiff  agreed  to  sell,  and  the  defendant  to  buy,  all  the 
interest  of  the  plaintiff  in  the  matters  aforesaid  for  5007. — 
Averment  of  performance  of  conditions  precedent. — Breach : 
nonpayment  of  part  of  the  purchase  money. 

Plea  in  abatement — That  the  plaintiff,  before  and  at  the 
commencement  of  this  suit,  was  and  still  is  married  to  one 
De  Wahl,  then  and  yet  her  husband,  and  who  is  still  liying. 
And  this  the  defendant  is  ready  to  verify :  wherefore, 
because  the  said  De  Wahl  is  not  named  in  the  said  writ  and 
declaration,  the  defendant  prays  judgment  of  the  same,  and 
that  they  may  be  quashed. 

Replication. — That  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  the  said  De  Wahl  in  the  plea 
mentioned  was  and  still  is  an  alien  bom  of  foreign  parents 
and  in  parts  beyond  the  seas,  to  wit,  in  the  empire  of 
Russia,  and  did  not  at  the  time  of  the  commencement  of 
this  suit  reside,  nor  was  he  then  present  in  this  country, 
nor  was  he  ever  a  subject  of  this  country  by  naturalization, 
denization,  or  otherwise ;  that  the  cause  of  action  in  the 
declaration  mentioned  accrued  to  the  plaintiff  within  the 
realm  of  England,  to  wit,  in  the  county  of  Middlesex,  whilst 
she,  the  plaintiff,  was  a  subject  of  our  Lady  the  Queen,  and 
residing  in  this  country  as  a  single  woman,  separate  and 
apart  from  the  said  De  Wahl  in  the  plea  mentioned,  and 
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tluit  tbe  defendant  became  liable  to  her  as  in  the  declaration 

mentioned  as  a  single  woman,  and  not  otherwise:  that 

before  and  at  the  time  of  the  commencement  of  this  suit,  v* 

Brauni. 
the  sovereign  and  subjects  of  the  said  empire  of  Russia 

were  and  still  are  at  war  with  and  enemies  of  our  said  Lady 

the  Qaeen,  and  that  the  said  De  Wahl  in  the  plea  mentioned 

was  and  still  is  resident  within  the  said  empire  of  Russia,  and 

adhering  to  the  said  enemies  of  our  said  Lady  the  Queen. 

Demnrrer  and  joinder. 

LuMhj  in  support  of  the  demurrer.  —  The  replication 
affords  no  answer  to  the  plea.  As  a  general  rule,  a  married 
woman  cannot  sue  alone.  The  only  exception  is  where 
her  husband  is  civiliter  mortuus,  as  in  the  case  of  trans- 
portation. If  the  replication  had  not  alleged  that  the 
husband  was  an  alien  enemy,  the  case  would  have  been 
free  from  all  doubt ;  but  the  &ct  of  the  husband  being  an 
alien  enemy  does  not  entitle  the  wife  to  sue  alone.  It 
would  be  a  violation  of  the  established  rules  of  law  to  allow 
her  to  sue  for  the  benefit  of  an  alien  enemy. — The  Court 
then  ealled  on 

Oghy  to  support  the  replication. — Upon  these  pleadings, 
it  may  be  assumed,  that  the  contract  was  entered  into 
befoiv  marriage.  There  is  nothing  which  militates  against 
that  view,  except  that  the  plaintiff  and  her  husband  are  of 
the  same  name.  Assuming,  then,  that  this  was  a  contract 
before  marriage,  the  wife  is  the  meritorious  cause  of 
action,  and  might  have  jcmied  with  her  husband.  Where 
a  mairied  woman,  who  might  have  joined,  sues  alone,  the 
objection  can  only  be  pleaded  in  abatement,  and  not  in 
bar;  and  if  the  defendant  omits  to  plead  the  nonjoinder, 
the  wife,  if  she  succeed0  at  the  trial,  will  be  entitled  to 
judgment,  subject  to  the  right  of  the  husband  to  bring  a  writ 

N  2 
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of  eiTor :  Milner  v.  MUnes  (a) ;  I  Chit  Plead  p.  37,  7th  etl. 
It  is  clear,  therefore,  that  the  coverture  does  not  a£fect  the 
cause  of  action.  Then  this  replication  shews  that  the  plain- 
tiff's husband  is  an  alien  enemyy  and  therefore  civiliter 
mortuus.  In  Walford  on  Parties  to  Actions,  p.  101 5|  it  is 
said,  that  if  a  woman  marry  an  alien  enemy  who  is  prevented 
by  law  from  suing  in  the  Courts  of  the  country,  the  wife  is 
to  be  regarded  as  in  a  state  of  widowhood.  Again,  in  Roper 
on  Husband  and  Wife,  vol.  2,  p.  122,  it  is  said,  *'But  when 
the  husband  is  prevented  from  coming  here,  as  in  the  in- 
stance of  his  being  an  alien  enemy,  then  the  principle  of  the 
exception  applies.*'  In  Kent*s  Com.  vol.  2,  p.  155,  the 
learned  author  observes,  that  *'  Lord  Coke  seems  to  put  the 
capacity  of  the  wife  to  sue  as  a  feme  sole  upon  the  ground 
that  the  abjuration  or  banishment  of  the  husband  amounted 
to  a  civil  death.  But  if  the  husband  be  banished  for  a 
limited  time  only,  though  it  be  no  civil  death,  the  better 
opinion  is,  that  the  consequences  as  to  the  wife  are  the 
same,  and  she  can  sue  and  be  sued  as  a  feme  sole.  And 
if  the  husband  be  an  alien  always  living  abroad,  the  reason 
of  the  exception  also  applies."  Unless  the  wife  could  sue, 
the  claim  might  be  barred  by  the  Statute  of  Limitations. 
[PoHockf  C.  B.— Choses  in  action  belonging  to  an  alien 
enemy  are  forfeited  to  the  Crown;  but  to  establish  the 
title  of  the  Crown  there  must  be  an  inquisition :  Attorney 
General  v.  Weeden  (b).  Martin,  B. — The  effect  of  the  mar- 
riage is  to  vest  in  the  husband  all  the  interest  in  the 
contract;  he  might  release  it  if  he  thought  fit:  Garforth  v. 
Bradley  (c).]  Suppose  a  married  woman,  whose  husband 
is  an  alien  enemy,  is  slandered  or  assaulted,  is  she  to  be 
without  remedy  ?  But  further,  assuming  that  the  contract 
was  made  with  the  wife  during  her  coverture,  the  same 

(a)  S  T.  R.  627.  (b)  Parker,  267. 

(c)  2  Vei.  Sen.  675. 
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principle  will  apply,  gince  she  is  the  meritorious  cause  of       1856. 
action. 


Lush,  in  reply. — It  is  immaterial  whether  the  contract 
was  entered  into  before  or  after  coverture.  The  husband, 
by  marriage,  acquires  an  interest  in  all  existing  contracts 
at  any  time  made  with  his  wife.  An  alien  enemy  is  not 
dviliter  mortuus ;  he  is  capable  of  being  an  executor,  and 
it  seems  that  he  may  sue  as  such :  1  Wms.  Exors.  p.  187. 
The  dicta  of  the  text  writers  are  founded  principally  on 
the  authority  of  Deerly  v.  The  Ducheu  of  Mazarine  (a) 
and  De  GatUon  ▼.  VAigU  (5),  but  these  cases  have  been 
overruled  by  Marshall  v.  Button  (c). 

Pollock,  C.  B. — The  replication  is  bad.  Whether  the 
contract  was  entered  into  before  or  after  marriage,  the  wife 
(amnot  sue  alone.  That  is  said  to  be  a  hardship,  inasmuch 
as  the  husband  is  an  alien  enemy ;  but  in  reality  it  is  no 
hardship,  for  all  the  rights  of  an  alien  enemy  are  forfeited 
to  the  Crown,  and  the  proper  course  of  proceeding  is  for 
the  Crown  to  entitle  itself  to  those  rights  by  having  an 
inqaisition,  and  then,  after  enforcing  this  right  of  action 
against  the  defendant,  to  deal  justly,  by  giving  the  wife  the 
bene6t  of  it,  taking  care  that  the  husband  gets  nothing  which 
he  could  employ  adversely  to  the  State.  If  the  contract  was 
entered  into  after  the  marriage,  the  case  is  quite  clear; 
but  it  is  aigued  that  we  ought  to  read  these  pleadings  as 
if  the  contract  took  place  before  the  marriage.  If  that 
question  had  rested  upon  the  fact  of  the  plaintiff  and  her 
husband  being  of  the  same  name,  that  would  merely  have 
furnished  an  argument  of  probability;  but  it  is  distinctly 
stated  in  the  replication  that  the  cause  of  action  accrued  to 

(a)  1  Sftlk.  116 ;  1  Ld.  Raym.  147.  (b)  I  Boi.  &  P.  357. 

(c)  8  T.  R.  545. 


Ds  Wahl 

V. 

Bkaums. 
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1866.       the  plaintiff  whilst  she  was  living  separate  and  apart  from 

^^S^      her  husband.    For  these  reasons  I  think  that  the  defendant 
De  wahl 

9.  is  entitled  to  judimient 

Martin,  B. — I  am  of  the  same  opinion*  In  either  view 
the  replication  is  bad  Assuming  the  contract  to  have 
been  made  after  marriage,  it  was  the  husband's  contract, 
and  he  might  have  sued  alone  upon  it  I  doubt  whether 
the  principle  of  the  wife  being  allowed  to  join,  where 
she  is  the  meritorious  cause  of  action,  applies  to  a  case 
like  this ;  but  at  all  events  she  cannot  sue  alone.  Then, 
assuming  the  contract  to  have  been  made  before  marriage, 
the  effect  of  the  marriage  is  to  vest  th^  right  of  action  in 
the  husband,  so  that  the  necessity  of  his  being  joined  arises 
from  the  interest  being  in  him.  There  is  no  authority  for 
saying  that  an  alien  enemy  is  civiliter  mortuus;  he  is  alive, 
but  under  a  disability.  The  subject  is  discussed  in  a  note 
to  Clementson  v.  Blessig  (a),  where  authorities  are  cited  to 
shew  that  a  declaration  of  war  renders  void  contracts  then 
existing  between  the  belligerent  parties.  But  I  apprehend 
that  nothing  can  render  void  a  valid  contract,  except  an  act 
of  parliament 

Bramwell,  B.— I  am  also  of  opinion  that  the  replica- 
tion is  bad.  A  contract  made  by  a  wife  daring  oovertnre 
is  a  bargain  by  her  on  behalf  of  her  husband,  and  he  has 
a  right  to  sue  alone  upon  it.  Then,  suppose  the  contract 
was  made  before  coverture,  the  replication  is  bad  on  the 
ground  that  the  husband  uid  wife  micj^  join  in  the  action. 

Judgment  for  the  defendant 

(a)  1 1  Exch.  13^. 
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1856. 


TaRBABOCHIA  v.  HiCKIE.  May  30. 

X  HE  declaratiotr  stated,  that  the  plaintiff  and  defendant  The  stipula- 

agreed  by  charter-par^  that  the  plaintiff's  ship,  called  the  chTnerparty 

"  Doininica,"Uen  lying  at  Fiume,  being  tight,  staunch,  and  ^tig  tigh^*^' 

strong,  and  every  way  fitted  for  the  voyage,  shonld  with  all  »t»"»>c^  ^^^ 

convenient  speed  sail  and  proceed  to  Cardiff,  and  there  sail  with  »u 

*  *  coDTenient 

load  from  the  factors  of  the  defendants  a  full  and  com-  speed,  are  not 

conditions  pre- 

plete  cargo  of  coals  in  the  customaiy  manner,  to  be  loaded  cedent  to  the 
in  twenty  days  from  the  day  on  which   the  vessel  was  obHgatuinto 


ready  to  load,  which  the  defendants  bound  themselves  to  ^^  breach^o/ 
ship,  and  being  so  loaded  shonld  therewith  proceed  to  S|j^  *^S  ow'ect 
Malta,   Corfri,   Smyrna,  Athens,  Alexandria,    Constanti-  ?^  *^®  ^^^^^J^. 
nople,  or  Gallipoli,  as  ordered  on  signing  bilk  of  lading,  trated. 
or  as  near  thereunto  as  she  might  safely  get,  and  there 
deliver  the  same  into  craft  alongside  steamer  or  depot 
ship  there,  as  might  be  directed  by  the  consignee,  being 
paid  freight    on  the   quantity   delivered  at  the  rate  of 
42j;  6d.  per  ton  of  twenty  cwt  delivered,  &c.,  and  being 
in  full  of  all  port  chaiges  and  pilotages,  (the  act  of  God, 
the  Queen's  enemies,  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of  what- 
ever nature  or  kind  soever  during  the  said  voyage  always 
excepted),  the  freight  to  be  paid  on  the  right  and  true  deli- 
very of  the  cargo  in  cash  at  the  current  rate  of  exchange,  &c. 
— Averment :  that  the  plaintiff  did  all  things  necessary  on 
his  part  to  entitle  him  to  have  the  agreed  cargo  loaded  on 
board  the  said  ship  at  Cardiff,  and  that  the  time  for  so 
doing  has  elapsed    Breach. — That  the  defendants  made 
de&ult  in  loading  the  agreed  cargo. 
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1856.  Pleas.— First,  that  the  plaintiff's  ship  was  not  tight, 

Tabraboohia  ^^"^^'^f  ^^  strong,  or  fitted  for  the  voyage  in  the  charter- 
^'  party  in  that  behalf  mentioned,  as  she  was  required  to  be 

by  the  said  charter-party,  insomuch,  that  by  reason  thereof 
the  object  of  the  said  charter-party,  and  of  the  voyage 
therein-mentioned,  was  wholly  frustrated,  and  the  defend- 
ants were  prevented  from  deriving,  and  did  not  derive  any 
benefit  therefrom. 

Secondly. — That  the  said  ship  did  not  with  convenient 
speed,  or  in  a  reasonable  time  in  that  behalf,  sail  or  proceed 
to  Cardiff  as  required  by  the  said  charter-party,  insomuch 
that  by  reason  thereof  the  object  of  the  said  charter-party, 
and  of  the  voyage  therein-mentioned,  was  wholly  firus- 
trated,  and  the  defendants  were  prevented  firom  deriving, 
and  did  not  derive  any  benefit  therefrom. 

Replication. — The  plaintiff  joins  issue  upon  both  the 
defendant's  pleas. 

At  the  trial,  before  Cresstoell,  J.,  at  the  last  Gloucester 
assizes,  it  appeared  that  the  charter-party  was  entered  into 
on  the  22nd  April,  1854.  On  the  29th  of  the  same  month, 
the  vessel  not  being  then  ready  to  sul,  an  accident  occurred 
while  tightening  the  rigging,  which  rendered  it  necessary 
to  have  a  new  topmast,  and  the  sailing  of  the  vessel  was  in 
consequence  delayed.  On  the  15th  of  May,  the  vessel 
being  then  about  to  sail,  fouled  her  cable,  whereby  she 
was  delayed  until  the  19tlu  On  that  day  she  suled  from 
flume ;  and,  on  the  20th,  was  compelled  by  stress  of  wea- 
ther, to  enter  the  harbour  of  Sofisino.  She  remained  there 
until  the  26th,  when  she  proceeded  on  her  voyage ;  and  on 
the  16th  of  August  arrived  at  Cardiff.  The  defendant 
then  refused  to  load. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  the 
vessel  was  tight,  staunch,  and  strong  when  she  sailed  from 
Fiume ;  and  if  not,  whether  the  object  of  the  voyage  was 
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thereby  frustrated ;  also,  whether  the  vessel  sailed  and  pro-         i  $56. 
oeeded  to  Cardiflf  with  convenient  speed  or  in  a  reasonable  m^^^j^^ 
time ;  and  if  not,  whether  the  object  of  the  voyage  was  thereby  •• 

frustrated.  The  jury  found  that  the  vessel  was  not  tight, 
staunch,  or  strong  when  she  sailed  from  Fiume,  but  that  she 
was  so  when  she  arrived  at  Cardiff;  and  that  the  object  of 
the  voyage  was  not  thereby  frustrated.  The  jury  also  found, 
that  the  vessel  did  not  with  all  convenient  speed,  or  in  a 
reasonable  time,  sail  and  proceed  to  Cardiff,  but  that  the 
object  of  the  voyage  was  not  thereby  frustrated.  A  verdict 
was  then  entered  for  the  defendant,  leave  being  reserved  to 
the  plaintiff  to  move  to  enter  a  verdict  for  him. 

Keadng^  in  the  following  term,  obtained  a  rule  nisi 
accordingly,  against  which 

Whatebf  and  HuddlesUm  now  shewed  cause. — The  stipula- 
tions in  the  charter-party  that  the  vessel,  being  tight,  staunch 
and  strong,  shall  sail  with  convenient  speed  and  within  a 
reasonable  time,  are  conditions  precedent  to  the  plaintiff^s 
right  to  enforce  the  contract.  In  Glaholm  v.  Hayi  {a)  the 
charter-party  provided  that  the  vessel  should  proceed  to 
Trieste^  and  there  load  a  full  caigo,  **the  vessel  to  sail 
from  England  on  or  before  the  4th  of  February  next ;"  and 
that  was  held  to  be  a  condition  precedent  on  the  part  of  the 
owner,  upon  the  noncompliance  wherewith  the  freighters 
were  at  liberty  to  throw  up  the  charter.  Tindalf  C.  J.,  in 
delivering  the  judgment  of  the  Court,  said,  **  The  very  words 
themselves '  to  sail  on  or  before  a  given  day,'  do  by  common 
usage  import  the  same  as  the  words  *  conditioned  to  sail,'  or 
'  warranied  to  sail  on  or  before  such  a  day.' "  So  in  Ollive  v. 
BofJi£r{b)f  where  the  vessel  was  described  in  the  charter- 
party  as  **  now  at  sea,  having  sailed  three  weeks  ago,*'  that 

(A)  2  Man.  &  G.  257.  (6)  1  Exch.  416. 
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1856.  ^<^  i^ol^  to  amount  to  a  wairanty.  In  like  manner  the 
statement  that  the  vessel  is  tight,  staunch  and  strong,  is  a 
warranty  that  she  fulfils  that  description.  In  OHver  ▼. 
FieIdeH(a),  the  stipulation  was  that  the  vessel  should  be 
''  ready  to  receive  caigo  in  all  May,"  and  that  was  held  a 
condition  precedent.  Cransion  v.  Marshall  {b)  is  also  an 
authority  that  a  statement  as  to  the  time  at  which  a  vessel 
will  sail  is  not  a  mere  representation,  but  a  warranty.  In 
CHpshamw.  Fnrtue(e)  there  was  no  stipulation  that  the  vessel 
should  proceed  in  any  particular  time ;  and  where  no  time 
is  specified  the  law  implies  a  reasonable  time. — ^They  also 
referred  to  JSUen  v.  Topp  (</).] 

Keating  and  Phtpson  appeared  in  support  of  the  rule,  but 
were  not  called  upon  to  argue. 

Pollock,  C.  B."-*The  rule  must  be  absolute.  The  first 
plea  alleges  that  the  vessel  was  not  tight,  staunch, 
or  strong,  and  that  by  '*  reason  thereof  the  object  of 
the  charter-party  and  of  the  voyage  was  wholly  frus- 
trated." The  latter  is  a  material  allegation,  and  the  juiy 
have  found  it  in  the  negative.  The  question  then  is;, 
whether  the  &ct  of  the  vessel  not  being  tight,  staunch,  or 
strong,  is  a  condition  precedent  to  the  performance  by  the 
defendant  of  his  contract.  I  think  not.  In  like  manner, 
it  is  not  a  condition  precedent  that  the  vessel  should  sail 
vrith  convenient  speed  or  in  a  reasonable  time.  Where, 
indeed,  the  charter-party  provides  that  the  vessel  shall  sail 
on  a  particular  day,  that  is  a  condition  precedent  The 
distinction  is  obvious:  where  a  particular  day  is  named  it  is 
evidently  the  intention  of  the  parties  that  the  vessel  shall 
sail  on  that  day;  and  if  the  shipowner  refiises  to  do  so  the 

(a)  4  Ezcb.  135.  (b)  5  Exch.  395. 

(c)  5  Q.  B.  265.  Id)  6  Exoh.  424. 
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nerchattt  may  decline  to  loid»  for  the  voyage  is  thereby        1955. 
altered,  and  the  saccess  of  the  adventiire  may  depend  on  „  ^-^^^^^-^ 
the  veasd  sailing  on  the  day  named.    In  Abbott  on  Ship-  «. 

pin^  part  4,  c.  1,8.  fi,  it  is  said, — ^  Whether  or  not  a  parti* 
eular  covenant  by  one  party  be  a  condition  precedent  the 
bleach  of  whidi  will  dispense  vdth  the  performance  of  the 
oontxvct  by  the  other,  or  an  independent  covenant,  is  a 
qnestion  to  be  determined  accordmg  to  the  fiur  intention  of 
the  parties,  to  be  ooUeoted  fiom  the  lang^oage  employed  by 
them.  An  intention  to  make  any  particular  stipulation  a 
condition  precedent  should  be  clearly  and  unambiguously 
ezpressed."  There  can  be  no  doubt  about  a  particular 
day;  but  what  is  a  *  convenient  speed  "  or  a  '*  reasonable 
time"  must  always  be  a  subject  of  contention.  We  may 
therefore  fidriy  say,  that  where  a  particular  day  is  named 
the  time  is  unambiguously  expressed,  but  where  the  terms 
are  bo  lax  and  ambiguous  as  to  lead  to  a  difierence  of  opinion^ 
then  the  stipulation  is  not  a  condition  precedent  The 
general  rule  laid  down  by  Lord  Ettenboraitgh  in  DmndMon 
V.  Gwgime  (a)  is,  **  that  unless  the  nonperformance  alleged 
in  breach  of  the  contract  goes  to  the  whole  root  and  consi'- 
deration  of  it,  the  covenant  broken  is  not  to  be  considered 
as  a  eon£tion  precedent,  but  as  a  distinct  covenant,  for  the 
breach  of  which  the  party  injured  may  be  compensated  in 
damages.**  Applying  that  rule  to  this  case,  the  juiy  have 
negatived  an  aBegation  which  is  the  substance  of  each  plea; 
ooosequentiy  tiie  pkas  were  not  proved,  and  the  rule  must 
be  absolute. 

Maetin,  B.^— I  on  of  the  same  opinion.  The  jury 
having  negatived  the  all^ation  that  '*  the  object  of  die 
dunter-party  and  of  the  voyage  therein  mentioned  was 
wholly  frustrated,'*  that  part  of  the  pleas  must  be  considered 

(a)  13  East,  SSI. 
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as  Struck  oat,  and  then  all  that  remains  is  that  the  ship  was 
not  tight,  staunch  or  strong,  or  fitted  for  the  voyage,  and 
that  the  ship  did  not  sail  with  convenient  speed  or  in  a 
reasonable  time,  which  are  mere  traverses  of  those  aver- 
ments in  the  declaration.  For  at  least  twenty  years,  it 
has  been  considered  that  traverses  of  such  averments 
are  bad  in  law,  as  raising  immaterial  issues;  and  for  the 
reasons  stated  by  the  Lord  Chief  Baron  it  is  clear  that  if 
the  latter  allegation  in  the  pleas  was  struck  out,  they  would 
be  bad  on  demurrer,  and  that  the  plaintifi^  would  be  entitled 
to  the  verdict  though  the  jury  found  them  against  him. 
In  the  case  of  Hall  v.  Cazenave  (a),  the  charter-party  con- 
tained a  covenant  that  the  ship  should  sail  on  or  before  the 
12th  February,  and  Le  Blanc,  J.,  said, — **  If  the  defendant 
sustained  any  damage  by  reason  of  the  ship's  not  having 
sailed  on  the  particular  day,  he  may  recover  it  by  bringing 
his  action  on  the  covenant ;  but,  at  any  rate,  the  objection 
does  not  go  to  the  plaintiff's  right  of  action  on  the  ground 
of  a  condition  precedent*'  But  however  that  may  be,  my 
judgment  is  founded  on  this,  that  the  terms  used  in  this 
charter-party  do  not  amount  to  a  condition  precedent. 

Bramwell,  B. — I  am  of  the  same  opinion.  No  doubt 
it  is  competent  for  the  parties,  if  they  think  fit,  to  declare 
in  express  terms  that  any  matter  shall  be  a  condition  pre- 
cedent, but  when  they  have  not  so  expressed  themselves,  it 
is  necessary  for  those  who  construe  the  instrument  to  see 
whether  they  intended  to.  do  it.  Since,  however,  they 
could  have  done  it,  those  who  construe  the  instrument 
should  be  chary  in  doing  for  them  that  which  they  might, 
but  have  not  done  for  themselves.  If  the  contract  is  to 
load  at  a  particular  port,  the  very  language  compels  us  to 
construe  that  as  a  condition  precedent     So  in  the  case  of 

(a)  4  East,  477. 
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Glaholm  v.  Hays  {a\  where  the  agreement  was  that  the 
vessel  should  sail  on  a  particular  day.  In  the  present  case 
the  only  thing  which  made  roe  doubt  was  an  expression 
of  Mauk^  J.,  in  Glaholm  v.  Hays  (which  is  a  dictnm  rather 
an  authority.)  He  says  in  the  course  of  the  argument, — ''  It 
will  be  said  that  if  the  sailing  on  the  4th  February  is  a 
condition  precedent,  in  this  case  the  sailing  within  a  reason- 
able time  would  also  have  been  held  to  be  a  condition 
precedent.  There  is  a  difficulty  in  saying  that  one  is  to 
be  a  condition  precedent  and  not  the  other.*'  Rut  the  case 
of  Freeman  v.  Taylor  (&)  is  an  express  authority  that  the 
sailing  within  a  reasonable  time  is  not  a  condition  precedent. 

Rule  absolute. 
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(a)  2  Man.  &  6.  257. 


(h)  8  Bing.  124. 


Jones  o.  Lee& 


Junt  4. 


V^  OVEN  ANT. — The   declaration    stated    that,    by  an  A  declaration 
indenture  made   between   the  plaintiff  of  the  one    part,  plaintiff,  having 

obtained  a 
patent  for  improvements  in  slabbing  machines  for  a  term  of  fourteen  years,  by  indenture  granted 
to  the  defendant  licence  to  use  the  invention  in  England  both  in  the  making  of  new  machines  and 
the  alteration  and  adaptation  of  old  ones,  and  to  sell  the  articles  so  produced,  adapted,  and 
applied,  for  the  residue  of  the  term  of  fourteen  years,  paying  to  the  plantiff  a  certain  royaltv  j 
and  the  defendant  covenanted  with  the  plaintiff,  that  he  would  not  during  the  continuance  of  the 
licence  make  or  send  any  slubbing  machines  without  the  invention  of  the  plaintiff  applied  to 
them. — Breach  :  that  the  defendant  made  and  vended  large  numbers  of  such  machines  without 
the  invention  of  the  plaintiff  applied  to  them. — Plea :  that  the  defendant  made  and  sold  several 
slabbing  machines  with  the  plaintiff's  invention  applied  to  them,  and  was  at  all  times  ready  and 
willing  to  use  the  invention  in  practice,  and  that  he  used  his  best  endeavours  to  procure  manu- 
Cunnrers  to  employ  him  to  make  slubbing  machines  with  the  invention  applied  thereto,  and  to 
porchase  them  from  him :  nevertheless  the  invention  was  so  worthless,  that  he  was  unable  to 
mdaoe  any  person  to  employ  him  to  make  any  machines  with  the  invention  applied  thereto,  or 
to  alter  or  adapt  any  old  machines  to  it,  or  to  use  the  invention  in  any  other  manner,  or  to  induce 

ar  person  to  purchase  any  machine  with  the  invention  applied  thereto :  by  reason  whereof  the 
endant  was  unable  to  use  or  vend  the  invention,  or  use  tbe  licence,  which  became  wholly  use- 
leis  to  him,  wherefore  be  made  and  vended  machines  without  the  invention  applied. 
Htld^  first  that  the  covenant  in  the  declaration  was  not  void,  as  being  in  restraint  of  trade. 
Secondly,  that  the  plea  was  bad,  since  it  was  a  plea  to  the  damages  only. 
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and  the  defendant  of  the  other  pa]%  reciting  that  the 
pIainti£P  was  the  true  and  first  inyentor  ci  certain  improve- 
menta  in  machineiy  for  preparing,  slabbing,  roving^  spin- 
nings and  doubling  cottoui  silk,  wool,  worsted,  flax,  and 
other  fibrous  substances;  and  that  the  invention  was  new 
'^aa  to  its  public  use**  &c.,  and  reciting  the  grant  of  letters 
patent  to  the  plaintiff  for  the  said  invention  for  the  term 
of  fourteen  years;  and  that,  in  pursuance  of  a  proviso 
therein  contained,  the  pluntiff  had  enrolled  a  specification 
in  the  Court  of  Chancery :  also  reciting  that  the  plaintiff 
had  contracted  and  agreed  with  the  defendant  to  grant  to 
him,  his  executors,  &c.,  a  licence  to  make,  use,  exercise, 
and  vend  the  said  invention  according  to  the  specification 
so  enrolled,  upon  the  terms  and  conditions  thereinafter 
mentioned :  and  the  plaintiff,  in  consideration  of  the  reser- 
vations, covenants,  provisoes  and  agreements  thereinafter 
contained,  did  give  and  grant  unto  the  defendant,  his 
executors,  full  and  free  liberty,  licence,  power,  &c.,  to  use, 
exercise,  and  put  in  practice  the  eald  invention  in  England, 
both  in  the  making  of  new  machines,  the  alteration  and 
adaptation  of  old  machines,  and  otherwise,  and  to  vend, 
use,  sell,  and  dispose  of  all  the  articles  so  produced,  adapted 
and  applied,  when,  where,  and  as  the  defendant,  his 
executors,  &c.  should  think  fit,  within  the  limits  aforesaid, 
for  the  residue  of  the  terra  of  fourteen  years,  granted  by 
the  letters  patent,  yielding  and  paying  unto  the  plaintiff, 
his  executors,  &c.,  the  sum  of  U.  6<1  for  each  and  every 
spindle  contained  in  each  and  every  slabbing  and  roving 
frame  to  which  the  said  invention  should  be  applied,  and 
in  which  the  lift  should  exceed  eight  inches,  &c.,  (and 
containing  further  provisions  as  to  the  mode  and  times 
of  payment) :  the  defendant  did,  for  himself,  his  exe- 
cutors, &e.,  covenant  with  the  plaintiff,  his  executors,  &c., 
that  he  should  not,  nor  would,  during  the  continuance 
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of  the  licence  thereby  granted,  make  or  vend  any  alubbing        ig^e. 
or  roving  firames  whatever  withoat  the  invention  of  the      ^T^''"*^ 
plaintiff  applied  to  them — ^Breach :  that  after  the  making  9. 

of  the  indenture,  and  daring  the  continuance  of  the  licence^ 
the  defendant  disregarded  his  covenant  in  that  behalf^ 
made  and  vended  divers  large  numbers  of  slabbing  and 
roving  frames,  without  the  said  invention  of  the  plaintiff 
applied  to  them,  contrary  to  his  covenant  in  that  behal£ 

Flea :  that  after  making  the  indenture,  and  within  one 
year  next  after  the  date  of  the  same,  the  defendant  made 
divers,  to  wit,  eight  slabbing  frames  «ad  nine  roving 
frames,  to  each  and  eveiy  of  which  the  said  invention  had 
been  and  was  then  applied  by  the  defendant,  according  to 
a  certain  sample  frame  or  machine,  which  had  been  and 
was  made  and  set  ap  under  the  superintendence  and  direc* 
lion  of  the  plaintiff,  and  in  die  manner  in  which  the  said 
invention  had  been  and  was  by  the  plaintiff  applied  to  the 
said  sample  machine;  and  the  defendant  then  sold  divers 
frames  so  made  to  divers  persons,  who  purchased  the  same : 
that  after  the  makii^  and  selling  of  such  frames,  and  at  all 
times  afterwards  during  the  continuance  of  the  said  license, 
the  defendant  was  ready  and  willing  and  offered  to  use, 
exercise,  and  put  in  practice,  the  said  invention,  both  in 
the  making  of  other  new  slabbing  frames,  roving  frames^ 
spinning  machines,  and  doubling  machines,  and  other  frtimes 
and  machines;  and  in  the  alteration  and  adaptation  of  old 
alubbin^  frames,  roving  frtimes,  ftc,  and  was  ready  and 
willing,  and  offered  to  vend,  sell,  use,  and  dispose  of  the 
frames,  machines,  and  articles  so  produced,  made  and 

m 

adapted ;  and  during  the  times  aforesaid  the  defendant  used 
his  best  and  utmost  endeavours  to  induce  and  procure 
manufiictarers  of  cotton  and  others  to  employ  the  defend- 
ant to  make  other  slubbing  frames,  roving  frames,  spinning 
machines  and  doubling  machines,  and  other  frames  and 
machines,  vrith  the  said  invention  applied  thereto,  and  to 
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1 856.        porchaae  and  take  the  same  of  and  from  the  defendant ;  and 
^^      ako  to  employ  the  defendant  to  apfriy  the  aaid  invention 
V-  to  other  slobbing  fianes,  roving  frames,  &c.    NevertheIe8S» 

the  said  invention,  and  frames  and  madiines  to  which  the 
said  invention  had  been  and  was  applied,  was  and  were  of 
so  little  value  and  ntility,  and  was  and  were  so  defective 
and  worthless,  that  without,  and  not  by  reason  of  any 
neglect  or  defiuilt  of  the  defendant,  he  was  at  all  times, 
during  the  continuance  of  the  said  license,  wholly  unable  to 
induce  or  procure  any  persons  or  person  to  employ  the 
defendant  to  make  any  frames  or  frame,  machines  or 
machine,  articles  or  article,  with  the  said  invention  applied 
thereto,  or  to  alter  or  adapt  any  old  frames  or  machines,  or 
Xo  apply  the  said  invention,  or  to  use,  exercise,  or  put  in 
practice  the  said  invention  in  any  other  manner,  and  was 
also  wholly  unable  to  induce  or  procure  any  persons  or 
person  to  purchase  any  such  machine  with  the  said  inven- 
tion applied  thereto.  And  the  defendant,  during  all  those 
times,  by  reason  of  the  premises,  was  prevented  from  and 
was  wholly  unable  to  use,  exercise,  put  in  practice,  or 
vend  the  said  invention,  and  was  prevented  from  and  was 
wholly  unable  to  use,  exercise,  or  put  in  practice  the 
said  license  in  and  by  the  said  indenture  supposed  to  be 
granted,  or  any  part  thereof;  and  the  said  invention  and 
license  became  and  were  wholly  useless  to  the  defendant, 
and  the  license  is  of  no  use,  benefit,  or  effect ;  wherefore 
the  defendant  made  and  vended  slubbing  frames  and 
roving  frames  without  the  said  invention  applied  to  them, 
as  in  the  said  breach  alleged. 
Demurrer  and  joinder  therein. 

Grove  {Chandler  with  him)  in  support  of  the  demurrer. 
— The  plea  affords  no  answer  to  the  action.  In  effect  it 
amounts  to  this:  that  afler  the  defendant  had  entered  into 
the  contract  he  found  that  he  had  made  a  bad  bargain. 
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The  Court  then  called  on 

J0NB8 
Atkertan,  {Hmdmarch  with  him.) — The  covenant  is  void        ^  »^ 

as  being  in  restraint  of  trade.  All  contracts  in  restraint  of 
trade  are  void,  unless  the  circumstances  shew  that  the 
restriction  is  reasonable.  MaUan  v.  May  (a).  Homer  v. 
droves  {b\  Hitchcock  v.  Coker  (c).  This  covenant  binds 
the  defendant  not  to  make  or  vend  any  slubbing  or  roving 
frames  whatever  without  the  invention  of  the  plaintiff 
applied  to  them,  in  any  part  of  England  for  the  space  of 
fourteen  years.  Such  a  restraint  is  unreasonable  and  inju- 
rious to  the  interests  of  the  public.  The  plea  shews  that 
the  invention  is  useless,  and  therefore,  if  the  covenant  is 
binding,  it  amounts,  in  effect,  to  an  absolute  prohibition. 
[Alderson,  B. — The  same  consequence  would  follow  if  the 
plaintiff  made  an  improvement  upon  his  invention,  or  a 
third  person  invented  a  machine  more  useful  than  the 
plaintiff's.]  Moreover,  if  this  contract  is  valid,  a  similar 
one  with  any  other  person  would  be  valid  also,  and  thus  the 
plaintiff,  by  obtaining  contracts  of  this  kind  with  every 
manufacturer  in  England,  would  get  a  monopoly  of  the 
trade. 

Poi^LOCK,  C.  B. — Our  judgment  must  be  for  the  plain^ 
tiff.  The  plea  is  substantially  a  plea  to  the  damages  only* 
Then  with  respect  to  the  declaration:  it  would  be  a  very 
mischievous  decision  if  we  were  to  hold  that  a  contract^ 
which  it  may  be  presumed  was  reasonable  at  the  time  it 
was  entered  into,  might  be  construed  as  a  contract  in 
restraint  of  trade  because  something  more  useful  than  the 
subject-matter  of  it  has  been  invented,  or  the  habits  of 
society  have  changed.     If  the  covenant  had  been  that 

(a)  11  HI  &  W.  653.  (b)  7  BiDg.  735. 

(c)  6  A.  &  £.  43S. 
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neither  the  defendant  nor  his  executors  would  make  any  of 
these  machines  for  a  thousand  jears,  that  would,  no  doubt, 
have  been  an  unreasonable  restraint ;  but  the  restriction  is 
only  during  the  continuance  of  the  licence. 

* 

AiJ>ERS0X9  B. — I  am  of  the  same  opinion.  This  is 
nothing  but  a  plea  to  the  damages,  for  if  the  plea  be  true, 
the  plaintiff  has  sustained  no  damage.  If  the  defendant 
could  not  have  sold  any  thing  but  what  was  of  no  value, 
then  the  plaintiff  has  lost  nothing  by  the  breach  of 
covenant. 

Bramwsll,  B. — I  am  of  the  same  opinion.  No  doubt 
the  Court  may  see  that  a  stipulation  which  a  person  has 
entered  into  to  bind  himself  and  his  capital,  is  made  with- 
out a  reasonable  consideration.  On  the  other  hand, 
we  ought  to  see  that  very  clearly  before  we  interfere. 
Here  the  plaintiff  is  owner  of  a  patent  for  a  term  of  fourteen 
years,  and  he  assigns  his  interest  in  it  to  the  defendant, 
who  covenants  that  he  will  not,  during  the  term,  make  or 
sell  any  slubbing  machines  without  that  invention  applied 
to  them.  How  can  we  say  that  such  a  contract  is  unrea* 
sonable  ?  It  is  objected  that  the  restraint  extends  to  all 
England ;  but  so  does  the  privilege.  The  cases  with  respect 
to  the  sale  of  a  good-will  do  not  apply,  because  the  trade, 
which  is  the  subject-matter  of  the  sale,  is  local,  and  there- 
fore a  prohibition  against  carrying  it  on  beyond  that 
locality  would  be  useless;  here,  however,  there  is  no  limit 
to  the  place  within  which  the  licence  is  to  be  exercised. 

Judgment  for  the  plaintiff  (a). 

(a)  See  Hayne  v.  Maltby,  3  T.  R.  438. 
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1856. 

Jebvis  v.  Tomkinson,  and  others.  '^*"^'  ^^- 

1  HE  declaration  stated  that  the  plaintiff,  by  deed,  let  to  j^^^.^^*^**®" 
the  defendants  the  lower  mine  of  rock  salt,  or  salt  rock,  bv  deed,  the 

plaintiff  let 
to  the  defendants  a  certain  mine  of  rock  salt  for  twenty-one  years  from  the  25th  Jane, 
1851 :  and  the  defendants  covenanted  with  the  plaintiff,  that  they  would  in  eyenr  year  dorinfl^ 
the  term,  get  and  raise  from  the  mine  2000  tons  of  rock  salt,  and  in  case  of  deniult  wouldy 
at  the  expiration  of  the  year,  pay  the  plaintiff  6d.  a  ton  for  every  ton  by  which  the  quantity  waa 
lest  than  2000 :  and  also  that  they  would,  with  all  reasonable  diligence,  sink  a  shaft  to  the  salt 
rock  in  order  to  get  at  the  salt :  and  would  also  during  the  oontmuance  of  the  term,  work  the 
mine  in  a  proper  and  workmanlike  manner. — First  breach  :  that  although  the  defendants  did 
not  raise  or  get  out  of  the  mine  the  annual  quantity  of  2000  tons  of  salt,  yet  they  have  not  paid 
for  the  quantity  short  of  2000  tons. — Second  breach :  that  the  defendants  did  not  in  every 
year  of  the  term  get  and  raise  2000  tons,  and  did  not  pay  for  the  quantity  short  of 
2000  tons,  but  on  the  contrary  got  and  raised  no  salt  whatever,  and  refused  to  pay  the 

plaintiff  any  sum  whatever Third  breach :  that  they  did  not  use  all  reasonable  diligence  to 

sink  a  shaft  to  the  salt  rock  in  order  to  get  at  the  salt ;  but  wholly  omitted  and  neglected  so  to 

do Fourth  breach  :  that  the  defendants  did  not  during  the  continuance  of  the  term  work  the 

mine  in  a  proper  and  workmanlike  manneri  but  permitted  the  same  to  be  nnworked.  The  de- 
fendants pleaded,  Secondly :  that  the  deed  provided  that  in  case  the  rock  salt  should,  during 
the  continuance  of  the  term,  fail  bv  any  inevitable  accident,  then,  on  payment  of  all  rent  due  and 
performance  of  all  covenants  on  the  part  of  the  defendants,  the  term  should  cease  and  deter- 
mine to  all  intents  and  purposes  whatsoever :  that  the  salt  during  the  continuance  of  the  term 
(ailed  by  inevitable  accident ;  that  all  rent  due  was  paid  and  covenants  performed ;  and  there- 
opoa  the  term  ceased  and  determined.  Thirdly  to  the  third  breach  :  that  the  defendants  did 
with  all  reasonable  diligence  sink  a  shaft  to  the  salt  rock.  Fourthly  to  the  fourth  breach :  that 
the  defendants  did  at  all  times  during  the  continuance  of  the  term  work  the  mine  in  a  proper 
and  workmanlike  manner.  Upon  which  pleas  issues  were  joined.  At  the  trial  it  appeared  that 
by  an  agreement  in  writing,  dated  the  29th  August,  1851,  the  plaintiff  agreed,  before  the  25th 
March  then  neit,  to  demise  to  the  defendants  the  salt  mine  in  question  for  twenty-one  years 
from  the  25th  June,  1851.  When  the  agreement  was  executed,  the  defendants  begsn  to  smk  a 
shaft  for  the  purpose  of  getting  the  salt.  This  sinking  was,  in  September,  1851,  discontinued 
in  consequence  of  an  influx  of  brine.  The  defendants  thereupon  began  to  sink  another  shaft 
wbicb  was  iu  the  same  month  discontinued  from  the  like  cause.  On  the  1 6th  November,  1852, 
a  lease,  pursuant  to  the  agreement,  was  executed,  being  the  deed  declared  on  and  which  con- 
tained the  proviso  for  cesser  stated  in  the  second  plea.  In  consequence  of  the  influx  of  brine 
before  mentioned  the  defendants,  never  in  any  manner  worked  the  mine,  nor  paid  any  of  the  rents. 
The  jury  found  that  the  defendants  could  not  have  worked  the  mine  by  any  reasonable  applica- 
tion of  labour,  diligence,  skill,  money  or  other  means,  and  that  they  were  prevented  from  working 
it  by  the  influx  of  brine. 

IfeU:  First,  that  as  the  term  commenced  in  point  of  interest  on  the  16th  November,  1852 
though  its  duration  as  to  computation  of  time  was  to  be  reckoned  from  the  25th  June,  1851,  the, 
proviso  f<ir  cesser,  which  referred  to  a  failure  by  inevitable  accident  during  ike  eemiinuaneeof  the 
term,  never  came  into  operation ;  and  that  as  the  defendants  had  entered  into  an  absolute 
Qoqoaliiied  covenant  to  get  2000  tons  of  rock  salt  in  each  year,  or  pay  for  the  deficiency,  they 
were  liable ;  for  whether  the  salt  could  be  got  easily  or  with  difficulty,  or  whether  it  existed 
at  all,  was  immaterial. 

Secondlv :  that  the  plaintiff  was  entitled  to  the  verdict  on  the  issue  raised  by  the  third  plea, 
Ibr  the  defendants  having,  after  their  inability  to  reach  the  salt  by  reason  of  the  influx  of  brine, 
covenanted  with  all  reasonable  diligence  to  sink  the  shafts  down  to  the  salt,  they  were  bound  to 
do  so,  although  it  might  be  an  unreasonable  application  of  time  and  labour. 

Ttdrdly ;  that  the  plaintiff  was  also  entitled  to  the  verdict  on  the  issue  raised  by  the  last  plea» 
since  the  defendants  must  be  taken  to  have  covenanted  to  work  the  mine  tn  tome  way,  in  as 
prudent  and  proper  a  manner  as  they  could  under  the  circumstances,  and  therefore  had  no  right 
to  abandon  tne  works  altogether. 

SembU  .•  that  if  the  lease  had  been  executed  before  the  interruption  of  the  works  by  the  influx 
of  brine,  that  would  have  been  *<a  failure  by  inevitable  accident'*  within  the  proviso  for  cesser. 

o  2 
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within  and  under  certain  land  of  the  plaintiff:  To  hold  for 
twenty-one  years  from  the  25th  day  of  June,  a.d.  1851, 
V-  determinable,  nevertheless,  as  in  the  said  deed  mentioned: 

Yielding  and  paying  (amongst  other  things)   in  manner 
following — that  is  to  say,  (in  case  in  any  year  of  the  said 
term  the  defendants  should  not  raise  and  get  from  and  out 
of  the  said  mine  and  ^premises  the  full  annual  quantity  of 
2000  tons  of  Prussian  or  export  rock  salt,  or  salt  rock),  at 
the  expiration  of  every  such  year  unto  the  plaintiff  the  sum 
of  6d.  for  each  and  every  ton  by  which  the  quantity  of 
Prussian  or  export  rock  salt  had,  raised  and  gotten  in  such 
year  should  fall  short  of  the  full  quantity  of  20QP  tons. 
And  the  defendants  covenanted  with  the  plaintiff  (amongst 
other  things)  that  they  would  in  each  and  every  year  during 
the  continuance  of  the  said  term,  get  and  raise  from  and 
out  of  the  said  mine  and  premises  2000  tons,  at  the  least, 
of  Prussian  or  export  rock  salt,  and  in  case  of  any  default 
in  the  performance  thereof,  then  and  in  every  such  case  the 
defendants  would,  at  the  expiration  of  each  and  every  year 
in   which   they  should  get  and  raise   a  less  quantity  of 
Prussian  or  export  rock  salt  than  2000  tons,  pay  to  the 
plaintiff  the  sum  of  6d,  for  each  and  every  ton  by  which 
the  quantity  of  Prussian  or  export  rock  salt  so  raised  or 
gotten  in  such  year  should  be  short  of  2000  tons:  and 
also  that  they  would,  with  all  due  and  reasonable  diligence 
and  dispatch,  sink  down  the  shaft  or  shafts  then  in  part 
made  and  intended  to  be  thereafter  made  on  the  land  of 
the  defendants  in  the  said  deed  mentioned  and  described, 
to  the  rock  salt  or  salt  rock  thereunder,  and  drive  through 
the  last  mentioned  salt  rock  or  rock  salt  as  soon  as  might 
be,  in  order  to  work  and  get  the  rock  salt  or  salt  rock  and 
premises  thereby  demised :  and  also  would  work  the  said 
mine  and  premises  thereby  demised  thirteen  feet  in  thick- 
ness or  depth  at  the  least,  in  all  parts  except  where  pillars 
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should  be  necessary  as  in  the  said  deed  specified:  and  also        IS56. 
that  ihey  would,  at  all  times  during  the  continuance  of  the       ^-^^-^-^ 

^  vl  ERVIB 

said  term,  carry  on,  get  and  work  the  said  rock  salt  mine  «. 

Tom  kin  son 

and  premises  thereby  demised,  in  a  careful,  prudent,  proper 
and  workmanlike  manner  in  all  respects. — First  breach: 
that  although  in  each  of  the  two  first  years  of  the  said  term 
the  defendants  did  not  raise  or  get  from  and  out  of  the 
said  mine  and  premises  the  full  annual  quantity  of  2000 
tons  of  Prussian  or  export  rock  salt  or  salt  rock,  yet  the 
defendants  did  not,  at  the  expiration  of  either  of  the  said 
years,  or  at  any  time  hitherto,  pay  to  the  plaintiff  the  sum 
of  6(L  for  each  and  every  ton  by  which  the  quantity  of 
Pnissian  or  export  rock  salt  had,  raised  or  gotten  in  such 
years  respectively  fell  short  of  the  full  quantity  of  2000 
tons;  but  the  sum  of  50L  became  due  fi*om  the  defendants 
to  the  plaintiff  at  the  expiration  of  each  of  the  said  years 
respectively  for  2000  tons  by  whic^  the  quantity  of  Prussian 
or  export  rock  salt  raised  or  gotten  in  each  of  the  said  years 
respectively  fell  short  of  such  full  quantity :  and  each  of  the 
said  sums  of  50/.,  amounting  to  the  -sum  of  100/.,  is  wholly 
due  and  unpaid. — Second  breach ;  that  the  defendants  did 
not,  in  each  and  every  year  during  the  continuance  of  the 
said  term,  get  and  raise  from  and  out  of  the  said  mine  and 
premises  2000  tons,  at  the  least,  of  Prussian  or  export  rock 
salt:  and  did  not,  at  the  expiration  of  each  and  every  year         • 
in  which  they  raised  a  less  c{uantity  of  Prussian  or  export 
rock  salt  than  2000  tons,  pay  to  the  plaintiff  the  sum  of 
6d.  for  each  and  every  ton  by  which   the   quantity   of 
Prussian  or  export  rock  salt  so  raised  or  gotten  in  such  year 
was  short  of  2000  tons;  but  on  the  contrary,  in  each  of 
the  first  two  years  of  the  said  term,  the  defendants  got  and 
raised  from  and  out  of  the  said  mine  and  premises  no 
Prussian    or    export    rock    salt  whatsoever,  and    wholly 
neglected  and  refused  to  pay  the  plaintiff  at  the  expiration 
of  the  siud  years,  or  at  any  time  thence  hitherto,  any  sum 
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whatsoever. — Third  breach:  that  the  defendants  did  not, 
with  all  due  and  reasonable  diligence  and  dispatch,  sink 

ToMKiNso  ^^^^  ^c  ^^  sl^^t  ^^  shafts  hereinbefore  mentioned  and 
described  to  the  rock  salt  or  salt  rock  in  the  said  covenant 
in  that  behalf  mentioned,  and  drive  through  the  said  last 
mentioned  rock  salt  or  salt  rock  as  soon  as  might  be,  in 
order  to  work  and  get  the  rock  salt  or  salt  rock  and  pre- 
mises demised  to  them  as  aforesaid,  but,  on  the  contrary 
thereof,  wholly  omitted  and  neglected  so  to  do. — Fourth 
breach:  that  the  defendants  did  not,  at  all  times  during  the 
continuance  of  the  said  term,  carry  on,  get  and  work  the 
said  rock  salt  mine  and  premises  in  a  careful,  prudent, 
proper  and  workmanlike  manner  in  all  respects,  or  in  any 
manner  whatsoever,  but  on  the  contrary,  suffered  and  per- 
mitted the  same  to  remain  and  continue,  and  the  same  were 
not  carried  on,  and  were  wholly  ungotten  and  unworked 
from  the  time  of  the  making  of  the  said  deed  hitherto. 

Pleas. — First:  that  the  plaintiff  did  not  let  to  the  de- 
fendants, nor  did  the  defendants  covenant  with  the  plaintiff 
as  in  the  declaration  alleged. 

Second. — That  in  and  by  the  said  deed  it  was  provided, 
declared  and  agreed  by  and  between  the  plaintiff  and  the 
defendants,  that  in  case  the  rock  salt  or  salt  rock  within 
and  under  the  said  land  of  the  plaintiff  should,  during  the 
continuance  of  the  said  term,  fail  by  any  inevitable  accident, 
then,  on  payment  of  all  rent  due  and  arrears  of  rent  in 
respect  of  the  said  mine  and  premises  demised,  and  on 
performance,  in  all  respects,  of  all  and  every  the  covenants, 
conditions  and  agreements  in  the  said  deed  mentioned,  and 
on  the  part  and  behalf  of  the  defendants  to  be  observed, 
fulfilled  and  performed,  the  said  term  of  twenty-one  years, 
or  the  residue  thereof  then  unexpired,  should  cease  and 
determine  to  all  intents  and  purposes  whatsoever,  anything 
therein  contained  to  the  contrary  in  anywise  notwith- 
standing.— Averments:   that  the  salt  rock  and  rock  salt 
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witfaiQ  and  under  the  land  of  the  plaintiff,  during  the 
continuance  of  the  said  term,  &iled  by  inevitable  accident, 
and  that  all  rent  due  and  arreazB  of  rent  in  respect  of  the  e. 

•1         .  .J  J       11       TOMKXHBOM. 

said  mine  and  premises  demised  were  duly  paid,  and  all 
and  every  the  covenants,  conditions  and  agreements  in  the 
said  deed  contained,  and  on  the  part  and  behalf  of  the 
defendant  to  be  observed,  fulfilled  and  performed,  were  duly 
performed  in  all  respects ;  and  that  thereupon  afterwards, 
and  before  any  of  the  supposed  breaches  of  covenant  in 
the  declaration  mentioned,  the  said  term  of  twenty-one 
years,  and  the  residue  thereof  then  unexpired,  ceased  and 
determined  to  all  intents  and  purposes. 

Third. — ^As  to  so  much  of  the  declaration  as  alleges  that 
the  defendants  omitted  and  neglected  to  sink  down  vdth  all 
due  and  reasonable  diligence  and  dispatch  the  said  shaft  or 
shafts  to  the  rocks  salt  or  salt  rocks>  the  defendants  say  that 
they  did  with  all  due  and  reasonable  diligence  and  dispatch 
sink  down  the  said  shaft  or  shafts  to  the  rock  salt  or  salt 
rock. 

Fourth. —  As  to  so  much  of  the  declaration  as  alleges  that 
the  defendants  did  not,  at  all  times  during  the  continuance 
of  the  said  term,  carry  on,  get  and  work  the  said  rock  salt 
mine  and  premises  in  a  careful,  prudent,  proper  and  work- 
manlike manner  in  all  respects,  the  defendants  say  that 
they  did^  at  all  times  during  the  continuance  of  the  said 
term,  cany  on,  get  and  work  the  said  rock  salt  mine  and 
premises  in  a  carefol,  prudent,  proper  and  workmanlike 
manner. 

The  replication  joined  issue  on  the  pleas. 

On  the  trial,  before  WUUamM  J.,  at  the  Cheshire  Spring 
Assizes,  1855,  a  general  verdict  was  entered  for  the  plaintiff, 
damages  lOOiL  A  rule  nisi  having  been  granted  to  set  aside 
the  verdict,  the  following  case  was,  by  consent  of  the 
parties,  stated  for  the  opinion  of  this  Court — 
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1856.  B;  an  agreement  in  writing5  dated  the  29th  August,  185 1» 

^'^    ^      made  between  the  plaintiff  and  defendantSi  the  plaintiff 
f  •  (amongst  other  things)  covenanted  and  agreed  vdth  the 

defendants  that  he  would  on  or  before  the  25th  day  of 
March  then  next  ensuing,  grant  and  demise  to  the  defend- 
ants the  lower  mine  of  rock  salt  or  salt  rock  within  and 
under  certain  land  of  the  plaintiff,  at  Witton-cum-Twam- 
brookes,  &c.,  with  free  liberty,  power  and  authority  for  the 
.  defendants,  during  the  time  thereinafter  mentioned,  and 
pursuant  to  the  covenants  to  be  contained  in  the  siud  lease, 
to  get  and  take  all  such  lower  rock  salt  or  salt  rock  as  should 
be  found  within  or  under  the  said  land,  and  to  carry  away 
and  dispose  of  the  same:  To  hold  the  same  unto  the 
defendants  their  executors,  &c,  from  the  25th  day  of 
June  then  last  past  for  the  term  of  twenty- one  years, 
at  and  under  the  several  rents,  and  subject  to  the  several 
covenants  and  provisoes  therein  mentioned,  which  were 
in  terms  the  same,  rents,  covenants  and  provisoes  as  were 
contained  in  the  lease  afterwards  granted  in  pursuance 
thereof. 

At  the  time  of  the  execution  of  this  agreement  the 
defendants  began  to  sink  a  shaft  on  a  piece  of  land  belong- 
ing to  them,  adjoining  the  lands  mentioned  in  the  agree- 
ment, for  the  purpose  of  getting  the  rock  salt  referred  to 
in  the  agreement.  The  sinking  of  this  shaft  was  in  Sep- 
tember, 1851,  discontinued  in  consequence  of  an  influx 
of  brine,  which  interrupted  the  prepress  of  the  work.  The 
defendants  thereupon  began  to  sink  a  second  shaft  in 
another  part  of  the  same  piece  of  land,  which  shordy  after- 
wards, in  the  same  month  of  September,  was  discontinued, 
from  the  like  cause.  From  these  shafts  the  defendants 
had  intended  to  drive  levels  under  their  land  to  the  plain- 
tiff s  mine  of  rock  salt,  and  so  to  get  the  same. 

On  the  16th  day  of  November,  1852,  a  lease,  pursuant 
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to  the  agreement,  and  a  counterpart  thereof,  were  executed 
and  delivered  by  the  plaintiff  and  defendants  respectively. 
— The  case  set  out  the  lease,  which  was  for  twenty-one  years,  v. 
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from  the  25th  June,  1 85 1.  The  reddendum  commenced  with 
a  reservation  of  a  rent  of  6cL  per  ton,  and  also  in  propor- 
tion, for  a  less  quantity  than  a  ton  of  rock  salt,  at  any  time 
during  the  continuance  of  the  term,  gotten  from  the  mine ; 
'*  to  be  paid  half  yearly,  on  the  29th  September  and  25th 
March  in  each  year,  in  respect  of  the  rock  salt  which 
shall  have  been  raised  or  gotten  during  the  preceding 
half  year;  the  first  of  such  payments  to  be  made  on  such 
one  of  the  said  days  as  shall  first  and  next  happen  after 
any  rock  salt  shall  have  been  raised  or  gotten  from  and  out 
of  the  said  mine."  Then  followed  the  reservation  (stated 
in  the  declaration)  ofSd.  per  ton  for  any  quantity  gotten  in 
a  year,  less  than  2000  tons.  The  lease  also  contained  the 
following  covenant  on  the  part  of  the  defendants: — ^^  And 
also  shall  and  will,  in  case  the  said  rock  salt  mine  and 
premises  hereby  devised  shall,  during  the  continuance  of 
the  said  term  hereby  granted,  be  in  danger  of  falling,  by 
any  inevitable  accident  whatever,  at  their  own  proper  costs 
and  charges  use  their  utmost  endeavours  to  protect  the 
said  rock  salt  mine  and  premises  from  injury  or  prejudice." 
The  proviso  for  cesser  was  as  follows: — "Provided  also, 
and  it  is  hereby  further  declared  and  agreed  by  and 
between  the  said  parties  to  these  presents,  that  in  case  the 
rock  salt  or  salt  rock  within  and  under  the  said  land,  &c 
shall,  during  the  continuance  of  the  said  term  hereby 
granted,  fail  by  any  inevitable  accident,  or  if  the  mine  of 
rock  salt  or  salt  rock  hereby  demised  shall  be  worked  out 
and  exhausted  at  any  time  during  the  said  term,  then  and 
in  either  of  the  said  cases,  upon  payment  of  all  rent  due 
and  arrears  of  rent  in  respect  of  the  said  mine  and  pre- 
mises hereby  demised,  and  on  performance  in  all  respects 
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of  all  and  every  the  covenantSy  conditions,  and  agreements 
herein  contained,  and  on  the  part  and  behalf  of  the  sud 
V-  R.   Tomkinson,   &c.    (the  defendants)    to    be  observed, 
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fulfilled  and  performed,  the  said  term  of  twenty-one  years 
hereby  granted^  or  the  residue  thereof  then  unexpired,  shall 
cease  and  determine  to  all  intents  and  purposes  whatsoever, 
anything  herein  contained  to  the  contrary  in  anywise 
notwithstanding." 

In  consequence  of  the  influx  of  brine  before  mentioned 
the  defendants  have  never  in  any  manner  worked  the 
phuntiff  *s  mine  of  rock  salt  demised  by  the  said  lease,  nor 
raised  or  got  any  rock  salt  therefrom,  nor  driven  through 
the  rock  salt  under  their  own  piece  of  land  mentioned  in 
the  said  lease,  in  order  to  work  or  get  the  demised  mine. 
Neither  have  they  paid  any  or  any  part  of  the  several  rents 
reserved  by  the  said  lease  (a). 

In  answer  to  questions  left  by  the  learned  Judge  to  the 
jury,  they  found  that  the  defendants  could  not  have  worked 
the  plaintiff's  mine  ^^by  any  reasonable  application  of 
labour,  diligence,  skill,  money  or  other  means;"  and  that 
**  they  were  prevented  from  working  it  by  the  influx  of 
brine." 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances  stated,  the  defendants  have  a 
defence  to  this  action  under  the  proviso  for  cesser  of  the 
said  lease,  or  under  any  other  of  the  pleas.  If  the  Court 
shall  be  of  opinion  in  the  affirmative,  a  verdict  is  to  be 
entered  for  the  defendants ;  if  not,  the  verdict  is  to  stand 
for  the  plaintiff. 

Webby  (^Sumner  vnth  him),  aigued  for  the  plaintiff,  in 

(a)  The  case  then  set  out  a  for  the  lease :  it  also  set  out  part 

long  correspondence  between  the  of  the  evidence  at  the  trial.    See 

parties  and  their  solicitors  prior  judgment,  p.  206. 
and  subsequent  to  the  agreement 
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last  Michaelmas  Tenn  (Nov.  21). — It  is  a  condition  pre- 
cedent to  the  cesser  of  the  lease,  that  all  the  covenants 
should  have  been  performed ;  Chrey  v.  Friar  (a).     But  the  v, 

case  finds  that  none  of  the  rents  have  been  paid,  and  that 
the  demised  mine  has  never  been  worked. 
The  Court  then  called  on 


Grove  (JkPlntyre  with  him),  for  the  defendants. — No  rent 
was  ever  payable,  because  the  defendants  never  reached  the 
salt  rock.  The  true  construction  of  the  lease  is,  that  the 
defendants  shall  use  all  reasonable  diligence  to  get  at  the 
salt  rock ;  if  they  reach  it,  then  they  are  bound  to  work  it 
in  the  manner  provided,  and  the  rents  reserved  become 
payable;  but  if  they  are  prevented  from  getting  at  it  by 
natural  causes,  then  the  lease  is  to  become  void.  It  is  evi- 
dent that  the  intention  of  the  parties  was,  that  no  rent 
should  be  payable  unless  some  rock  salt  was  gotten,  for  the 
rent  of  6dl  per  ton  is  payable  half  yearly,  the  first  payment 
to  be  made  on  the  first  half  year  after  any  rock  salt  is  gotten. 
The  parties  having  in  the  first  place  provided  for  payment 
when  some  rock  salt  has  been  gotten,  go  on  to  provide  for 
payment  if  in  any  one  year  a  less  quantity  than  2000 
tons  shall  be  gotten.  That  provision  is  qualified  by  the 
previous  one,  and  does  not  take  efiect  until  some  rock  salt 
has  been  gotten.  The  language  of  the  covenant  is,  not 
that  the  defendants  will  pay  the  rent  if  no  rock  salt  has 
been  gotten,  but  that  they  will  pay  if  a  quantity  less  than 
2000  tons  has  been  gotten.  But  the  jury  have  found,  that 
the  defendants  could  not  have  worked  the  mine  by  any 
application  of  labour,  diligence,  skill,  money,  or  other 
means,  and  that  they  were  prevented  by  the  influx  of 
brine.     [Parke,  B. — The  question  is,  whether  the  defend- 

(a)  4  H.  L.  Gas.  565. 
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ants  have  not  contracted  to  get  2000  tons  a  jear  or  pay  for 
them.]     If  the  covenant  be  construed  to  mean,  that  they 
»•  shall  pay  at  the  end  of  every  year  after  the  commence- 

ment of  the  term,  though  no  rock  salt  has  been  gotten,  that 
would  be  inconsistent  with  the  reservation  of  rent  after 
any  rock  salt  has  been  gotten.  The  intention  was,  that 
there  should  be  an  annual  rent  in  respect  of  2000  tons  so 
soon  as  some  rock  salt  had  been  gotten.  The  words  in  the 
proviso,  ^'  in  case  the  rock  salt  fails,**  are  not  used  in  the 
sense  of  an  entire  absence  of  salt,  but  include  the  inability 
to  get  it  The  proviso  contemplates  two  contingencies, 
the  &ilure  of  the  salt  by  inevitable  accident,  and  its  becom- 
ing worked  out  and  exhausted.  It  is  not  a  mere  proviso 
for  re-entry,  which  the  lessor  has  the  option  of  enforcing, 
but  a  stipulation  which,  in  a  given  event,  renders  the  lease 
absolutely  void.  It  would,  indeed,  seem  from  the  decision 
in  Doe  d.  Bryan  v.  Bancks  (a),  that  under  such  a  proviso 
the  lease  is  merely  void  at  the  option  of  the  lessor;  but 
in  Dahin  v.  Cope{b\  Lord  Eldon  expressed  considerable 
doubt  with  respect  to  that  decision.  [Pollacky  C.  B. — 
There  is  a  difference  between  the  determination  of  a  lease, 
in  the  nature  of  a  penalty,  and  the  determination  by  reason 
of  some  contingency  which  renders  it  neither  just  nor 
equitable  that  the  parties  should  be  bound  by  it.]  In 
Co.  Litt.  215,  it  is  said,  ^^that  where  the  estate  or  lease 
is  ipso  facto  void  by  the  condition  or  limitation^  no  accept- 
ance of  the  rent  after  can  make  it  to  have  a  continuance ; 
otherwise  it  is  of  an  estate  or  lease  voidable  by  entry." 
The  same  distinction  is  pointed  out  in  Mulcarryv,  Eyres  {c\ 
and  Finch  v.  Throckmorton  (rf). 

Welsby^  contra. — First,  the  proviso  for  cesser  never  came 

(a)  4  B.  &  Aid.  401.  (ft)  2  Russ.  170. 

(c)  Cro.  Car.  511.  (d)  Cro.  Eliz.  221. 
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into  operation.     In  November,  1852,  and  after  the  events        1856. 
occurred  upon  which  the  defendants  rely  as  creatine  the      V"*"'"^ 
cesser,  they  executed  the  lease,  and  thereby  covenanted  «• 
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absolutely  to  get  2000  tons  of  rock  salt  before  the  end  of 
the  year,  or  pay  for  the  deficiency.  The  first  reddendum 
is  of  a  mine  rent,  and  is  only  payable  in  respect  of  rock  salt 
raised  or  gotten ;  the  other  reddendum  differs  both  as  to 
the  mode  and  time  of  payment.  It  provides,  that  in  case, 
in  any  year  of  the  term,  the  defendants  shall  not  raise  and 
get  out  of  the  mine  2000  tons  of  rock  sah,  that  they  will, 
at  the  expiration  of  each  year^  pay  Gdl  for  every  ton  by 
^ich  the  'qi^antity  raised  and  gotten  shall  fall  short  of 
20(f0  tons. .  .The  event  has  happened  upon  which  the  lia- 
bility  to  pay  .accrued,  for  the  defendants,  having  failed  to 
get  any  salt  at^,  have  obviously  failed  to  get  the  pre- 
scribed quantity.  The  only  diflSculty  arises  from  the  intro- 
duction into  the  clause  of  the  words,  ^^  raised  and  gotten.*' 
The  object  was,  to  provide  for  payment  of  rent  in  respect 
of  that  quantity  of  salt  which  might,  in  contemplation  of 
the  parties,  be  gotten  within  the  year.  The  defendants 
have  entered  into  an  absolute  unqualified  covenant  to  get 
at  least  that  quantity  in  every  year  of  the  term,  or  pay  for 
the  deficiency;  and  that  is  not  effected  by  the  proviso 
for  cesser.  The  language  of  the  proviso  is,  ^'  that  if  the  salt 
shall,  during  the  continuance  of  the  term,  fail  by  any  inevit- 
able accident,''  &c. ;  but  there  has  been  no  failure  during 
the  term,  for  no  attempt  has  been  made  to  get  the  salt  since 
the  lease  was  granted.  The  defendants  executed  the  lease 
with  fiiU  knowledge  that  they  could  not  get  the  salt.  The 
argument  on  the  other  side  would  go  to  this  extent  that 
the  proviso  for  cesser  determined  the  lease  eo  instanti 
that  it  was  granted. — Secondly,  assuming  the  proviso  for 
cesser  to  have  come  into  operation,  the  inability  to  get 
the  salt  rock  by  reason   of  the  influx  of  brine,  is  not  a 
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^'failure  of  the  mine  by  inevitable  accident,  within  the 
meaning  of  the  proviso.  Some  light  is  thrown  on  the 
meaning  of  that  term  by  the  covenant,  to  protect  the  mine 
if  **  in  danger  of  failing  by  inevitable  accident" — ^Thirdly, 
the  proviso  does  not  render  the  lease  void,  but  only  void- 
able at  the  option  of  the  lessor.  [Parke,  B. — The  haben- 
dum of  a  lease  must  be  construed  as  taking  effect  from  the 
time  of  its  execution,  though  the  duration  of  the  term  is  to 
be  computed  from  a  prior  day,  it  is  so  laid  down  by  JEyre, 
C.  J.,  in  Wyburd  v.  Tuch{a\  and  by  Lord  Hale  in  DtM^ 
dale  V.  Isles  (6).  The  proviso  clearly  relates  to  some  pros- 
pective matter.] — He  also  referred  to  Jowett  v.  Spencer  (c). 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  case  was  heard  in  Michaelmas 
Term  last,  and  has  stood  over,  not  on  account  of  any 
serious  difficulty  in  it,  but  in  consequence  of  the  absence  of 
some  of  the  Judges  who  took  part  in  it. 

It  came  before  us,  myself^  Barons  Parke,  Alderson,  and 
Piatt,  on  a  special  case  in  an  action  of  covenant  on  a  lease 
of  salt  mines,  dated  16th  November,  1852.  The  case 
states  the  pleadings  and  issue,  which  was  tried  before  my 
brother  WiOiams  at  Chester  Spring  Assizes,   1855;   an 

agreement  for  a  lease,  dated  29th  August,  1851,  pursuant 
to  which  the  lease  was  made,  some  of  the  evidence  given 
on  the  trial,  a  long  correspondence  between  the  parties 
prior  and  subsequent  to  the  agreement  for  jbl  lease  (which  is 
wholly  immaterial),  the  finding  of  the  jury  upon  the  evi- 
dence; and  the  question  for  the  opinion  of  the  Court  is 
stated  to  be — whether,  under  the  circumstances  of  the 

<a)  1  Bos.  &  P.  464.  {h)  3  Keb.  207. 

(c)  1  Exch.  647. 
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case,  the  defendants  have  a  defence  to  the  action  under  a        1856. 
proviso  of  cesser  of  the  lease,  oi  any  other  of  the  pleas      ^T^^'^^ 
pleaded;    the  verdict  to  be    entered   according  to  the  «. 
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direction  of  the  Court. 

(His  Lordship  then  stated  the  pleadings,  and  proceeded.) 
-—Upon  the  first  issue  no  question  arises;  it  must  be  undoubt- 
edly found  for  the  plaintiff.  The  second  issue  is  the  only 
important  one ;  and  the  material  question  is,  whether  the 
term  ceased  by  virtue  of  the  proviso,  as  therein  allied. 
The  proviso  is,  that  if  the  salt  during  the  caniinuanee  of  the 
term  should  fail  by  any  inevitable  accident,  then,  on  pay- 
ment of  rent  due,  and  arrears  of  rent,  and  performance  of 
all  covenants,  the  term  was  to  cease.  The  term  unques- 
tionably commenced,  in  point  of  interest,  on  the  I6th 
November,  1852,  through  the  duration  of  the  term  as  to 
computation  of  time  was  to  be  reckoned  from  the  25th 
June,  1851.  (See  Wyburd  v.  Tuck  (a).  Lord  Hale,  3  KeU 
207.)  To  cause  the  proviso  to  operate,  there  must  have 
been  a  failure  by  inevitable  accident  after  the  16lA  November j 
1852,  for  the  proviso  clearly  refers  to  some^ii^ure  inevitable 
accident,  and  that,  during  the  continuance  of  the  term,  which 
did  not  begin  until  that  day,  whereas  the  accident  which 
caused  the  £Gdlure  of  the  salt  is  found  by  the  special  case  to 
have  occurred  before  the  date  of  the  lease,  but  after  the 
date  of  the  agreement  for  a  lease  and  the  commencement 
of  operations  under  that  agreement,  by  the  discovery  of 
brine  in  such  quantities  as  to  prevent  the  getting  the  rock 
salt  at  all.  If  the  lease  had  been  executed  when  the  agree- 
ment was,  viz.  on  the  25th  August,  1851,  the  influx  of 
brine,  which  appears  to  have  taken  place  after  sinking  the 
shaft  in  September  1851,  might  have  been,  on  the  evidence, 
such  an  ineoUaUe  accident  as  to  be  within  the  proviso;  and 
if  80,  no  breach  of  the  covenant,  which  was  to  get  2000 

(a)  1  Bos.  &  P.  464. 
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tons  before  the  end  of  the  year,  or  pay  for  the  deficiency 
at  the  end  of  the  year,  had  taken  place,  and  the  proviso 
V.  would  have  operated.     But  the  lease  not  having  been  eze- 

cuted  till  November  1852,  that  inevitable  accident  which  had 
occurred  long  before  cannot  be  within  the  proviso.  The 
defendants  entered  into  the  covenant  knowing  of  the  then 
state  of  the  mine,  and  it  being  in  that  state,  they  positively 
covenanted  to  get  the  quantity  of  2000  tons  in  every  year, 
or  pay  for  the  deficiency  at  the  end  of  it ;  and  whether 
they  could  be  got  easily  or  with  difficulty,  or  even  whether 
they  existed  at  all,  is  immaterial  in  this  case  of  an  absolute 
unqualified  covenant:  Marquis  of  Bute  v.  Th€mp9cn{a). 
If  the  defendants  had  meant  it  to  depend  upon  any  of 
those  contingencies  they  should  have  so  expressed  them- 
selves ;  they  exonerate  themselves,  not  by  anything  in  the 
then  condition  of  the  mine,  but  if  any  subsequent  inevitable 
accident  should  occur.  If  this  lease  does  not  express  what 
the  parties  intended  to  have  provided  for,  the  remedy  of 
the  defendant  is  in  a  Court  of  equity  for  the  reform  of  the 
lease :  the  construction  of  the  lease  as  it  is  now,  is  clear. 
The  verdict  on  the  issue  on  the  second  plea  must  therefore 
stand  for  the  plaintiff. 

As  to  the  issue  on  the  third  and  fourth  pleas,  which  only  go 
to  the  damage  incurred  by  the  plaintiff  in  consequence  of  the 
two  last  alleged  breaches,  and  are  therefore  less  material,  they 
give  rise  to  some  question.  We  think,  however,  that  these 
issues  should  be  found  for  the  plaintiff.  In  the  last  breach 
but  one,  to  which  the  third  plea  is  pleaded,  the  plaintiff 
alleges  that  the  defendants  did  not,  with  all  due  and  reason- 
able diligence  and  dispatch^  sink  down  the  said  shafts  (those 
then  made  and  intended  to  be  thereafter  made)  to  the  rock  salt, 
and  drive  through  the  rock  salt  as  soon  as  might  be,  in  order 
to  work  and  get  it     The  defendants  say  that  they  did  with 

(a)  13  M.  &  W.  487. 
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all  doe  diligence  and  dispatch  sink  down  the  said  shafts  to        1856. 
the  rock  salt.  ^^ 

On  this  issue,  the  proof  of  which  lies  on  the  plaintiff,  the  ^^^  J; 
evidence  appears  to  have  been  that  after  the  date  of  the 
lease  nothing  whatever  was  done  by  the  defendants  towards 
sinking  the  shaft,  but  also  the  jury  find  that  the  defendants 
could  not  have  worked  the  plaintiff's  mine  by  any  reason- 
able application  of  labour,  diligence,  skill,  or  money,  or 
other  means. 

We  think  that  this  issue  must  be  found  for  the  plaintiff; 
for  the  defendants  did  not  use  due  and  reasonable  diligence 
and  dispatch  with  reference  to  the  then  state  of  the  mine, 
to  which  the  covenant  applies.  The  defendants,  after  the 
interruption  by  the  influx  of  the  brine,  and  after  the  impos- 
sibility found  by  the  jury,  covenanted  to  sink  the  shaft  to 
the  salt  rock  with  all  due  and  reasonable  diligence  and 
dispatch.  They  have  done  nothing;  they  clearly  cove- 
nanted according  to  the  terms  in  the  lease,  to  sink  the  shaft 
deeper;  though  it  might  be  an  unreasonable  application  of 
time  and  labour. 

As  to  the  last  breach  there  is  also  a  similar  question. 
After  the  date  of  the  lease  the  defendants  did  nothing  what- 
ever, and  they  must  be  taken  to  have  covenanted  to  work 
the  mine,  though  then  in  by  no  means  a  prombing  condi- 
tion, in  same  way — ^in  as  prudent  and  proper  way  as  they 
could  under  the  circumstances.  After  that  covenant  they 
had  no  right  to  abandon  the  works  altogether.  Our  judg- 
ment must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff 
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June  7.       Aiken,  Public  OflBcer,  &c.,  t;.  Elizabeth  Short,  Executrix 

of  Francis  Short. 

The  defendant,  xjlCTION  for  money  had  and  received. — Plea,  never 

an  executrix,      .     i   ,       j 
being  entitled     maebted. 

the  testator  in^      ^^  ^^6  trial  before  Platty  B.,  at  the  Middlesex  sittings, 
sS'rC^  in  last  Hilary  Term,  the  following  facts  were  proved  :— 
\  by  bond  and  an  ^]^q   defendant   was   the   widow   and  sole   executrix    of 

c  quitable  mort- 
gage, applied     Francis  Short,  who  died  in  1853.     One  Edwin  Carter  had 

to  C,  the  deb- 
tor, for  pay.      made  a  will,  dated  February  1846,  by  which  he  gave  his 

ment.     C. 

referred  her  to  property  equally  amongst  his  eight  brothers  and  sisters, 

had  purchased  of  whom  George  Carter  was  one.    This  will  was  proved 

mortgaged  ^^^^^   ^^   death,    which   took    place   in   1847,    by  John 

'  jec?*toYhe*"  Carter  the  younger.    George  Carter  being  lai]gely  indebted 

on"^hJb7nk  ^^  Stuckey's  Banking  Company,  by  deed  dated  the  15th 

•  paid  the  200/.  January,  1855,  conveyed  to  the  Banking  Company  his  one- 

that  by  a  will  eighth  share  in  the  property  of  Edwin  Carter,  to  which 

prepared  and 

attested  by        he  profcsscd  to  be  entitled  under  this  will,  subject  to  the 

the  testator,  ,  .        ^  ,a  i         •        •     i  i       i 

,  and  made  sub-    charges  Upon  it.    Grcorge  Carter  was  at  that  time  indebted  to 

that  under        ^1^^  defendant,  as  executrix  of  Francis  Short,  in  the  sum  of 

claimed  bu*      200/.,  which  was  sccured  by  an  equitable  mortgage  of  the 

'  ;  TuSressl^d^br  P^'^P^^y  dcvised  to  him  by  Edwin  Carter's  will,  and  by  the 

'  I^®  !?"V^^j*^^     joint  and  several  bond  of  George  Carter,  John  Carter  and 

C,  C  had  no 

title  to  the  pro-  Charles  Carter,  dated  October  1850.     The  equitable  charge 

perty  so  charg- 

ed.—Heid,  was  rccited  in  the  deed  of  the  15th  January,  and  at  the  time 
of  the  execution  of  that  deed  it  was  agreed,  as  between 
George  Carter  and  the  Bank,  that  the  Bank  should  pay  off 
this  sum  of  200/.  and  interest.    In  Mav  1855  the  Bank  made 

focto!  *  arrangements  to  sell  the  property.     Before  the  execution  of 

the  conveyance  one  Richardson,  acting  as  attorney  for  the 
defendant,  applied  to  the  Bank  for  payment  of  the  20021,  and 
interest,  stating  that  he  had  applied  to  George  Carter,  who 
had  referred  him  to  the  Bank.  The  Bank  accordingly, 
through  their  attorney,  paid  to  the  defendant  the  sum  of 


that  the  bank 
could  not 
recover  back 
the  money  as 
having  been 
paid  under  a 
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226/.  16«.  6rf.     The  bond  and  instrument  of  mortgage  were       i856. 
handed  over  by  the  defendant  to  the  Bank,  and  they  took      ^"T"^^""^ 
a  receipt  for  the  money  due  on  the  bond  and  mortgage.  «• 

In  August  1855  John  Carter  produced  a  will  of  Edwin 
Carter,  dated  April  I8469  which  appeared  to  be  the  true 
last  will  of  Edwin  Carter.  This  will,  the  existence  of  which 
had  been  kept  secret  by  the  Carters,  had  been  prepared  in 
the  office  of  Francis  Short,  the  defendant's  testator,  and  was 
attested  by  him.  Under  this  will  George  Carter  took  only 
an  annuity  of  100/.,  which  ceased  upon  his  making  any 
assignment.  The  Bank  then  applied  to  the  defendant  to 
refund  the  226/.  16«.  6J.  previously  paid  by  them  to  her, 
and  on  her  refusal  to  repay  the  money  brought  the  present 
action  to  recover  it  back.  Upon  these  facts,  the  learned 
Judge  directed  a  verdict  for  the  plaintiff,  reserving  leave 
to  the  defendant  to  move  to  enter  a  verdict  for  him. 

Mantaffue  Smith  in  the  same  term  obtained  a  rule  nisi 
accordingly,  against  which 

Knawles  and  Field  now  shewed  cause.— The  action  is 
brought  to  recover  back  money  paid  to  the  defendant 
under  a  mistake  of  fact.  The  defendant's  testator  had 
taken  a  security  on  the  property  given  to  George  Carter 
under  the  first  will.  The  second  will  had  been  prepared 
in  his  office,  and  was  attested  by  him ;  therefore  he  had  the 
means  of  knowing  the  invalidity  of  his  own  claim.  The 
Bank  having  no  means  of  knowing  the  facts,  and  supposing 
bis  security  to  have  been  valid,  paid  to  his  executrix  the 
money  now  sought  to  be  recovered  back.  To  allow  the 
executrix  to  keep  it,  would  be  to  allow  the  testator  to  take 
advantage  of  his  wrong.  In  Kelly  v.  Solari  (a)  Parker  B., 
lays  down  the  doctrine,  **  where  money  is  paid  to  another 
under  the  influence  of  a  mistake,  that  is,  upon  the  supposition 

(a)  9  M.  &  W.  54. 
p2 
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1856.        that  a  specific  iact  is  true  which  would  entitle  the  other  to 

^^ry^^^      the  money,  but  which  feet  is  untrue,  and  the  money  would 

.  V.  not  have  been  paid  if  it  had  been  known  to  the  payer 

Short.  "^  .       .  . 

that  the  feet  was  untrue,  an  action  will  lie  to  recover  it 

back,  and  it  is  against  conscience  to  retain  it"    That  case 

is  stronger  than  the  present,  because  there  the  plaintiff  had 

at  one  time  known,  though  he  had  forgotten  the  fact  which 

disentitled  the  defendant  to  the  money.     [Martin,  B. — The 

party  who  received  the  money  must  not  be  put  in  a  worse 

position  than  if  the  money  had  not  been  paid ;  Cocks  ▼• 

Masterman  (a).     Here  the  defendant  was  induced  not  to 

proceed  against  her  debtor.  Carter,  though  she  was  in  a 

condition  to  have  sued  him  on  the  bond  which  the  Bank 

had  obtained  from  her.  Pollock^  C.  B. — If  the  defendant  has 

received  the  money,  and  divided  it  amongst  the  creditors, 

it  would  be  contrary  to  justice  that  it  should  be  recovered 

back.    Bramwell,  B. — ^The  Bank  got  the  title  that  the 

defendant  had.]     MUnea  v.  Duncan  {b)  shews  that  if  money 

is  paid  under  a  mistake  of  the  real  facts,  it  is  recoverable 

back  if  there  is  no  laches.     In  Lucas  v.  fFarsunck{c)  the 

doctrine  was  carried  still  further.    If  a  person  sells  a  bill,  he 

impliedly  warrants  that  it  is  of  the  kind  and  description  it 

purports  to  be,  and  the  price  may  be  recovered  back  if  the 

bill  is  a  foigery,  or  is  not  properly  stamped:   Gompertz  v. 

Bartlett{d);   Ymng  y.  Cole{e).     [Martin,  B. — Gompertz  y, 

Bartlett  seems  contrary  to  Lamert  v.  Heath  (/).]     There  is 

a  distinction  in  the  case  where  there  is  a  regular  conveyance 

in  which  there  may  be  covenants  for  title;  Cripps  v.  Reade  {g)» 

In  Cox  v.  Prentice  (Ji),  money  paid  under  a  mistake  as  to 

the  quality  of  a  bar  of  silver  sold  by  the  defendant  to  the 

plaintiff,  was  held  to  be  recoverable.     Rolnnson  v.  Ander- 

(a)  9  B.  &  C.  902.  (e)  3  Bing.  N.  C.  724. 

(b)  6B.&C.671,cited2Smith*8  (/)  15  M.  &  W.  486. 
Leading  Cases,  242.  (g)  6  T.  R.  606. 

(c)  I  Moo.  &  Rob.  293.  (A)  4  M.  &  Sel.  344. 

(d)  2  £11.  &  Bl.  849. 


V. 

Short. 
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ton  (a)  is  to  the  same  effect.  IMariin,  B.—  Cox  v.  Prentice  1 856. 
re?ersed  the  rule  of  law,  which  is,  caveat  emptor.  We  ^"^^^^ 
recently  recognised  that  principle  in  this  Court  in  the  case 
of  Morky  v.  Attenborougk  (i).]  In  Harris  v.  Loyd  (c),  which 
was  cited  on  moving  for  this  nile,  the  plaintifis  were 
simply  volunteers  in  paying  the  money  to  the  sheriff. 
\Bramu)eUj  B. — Here  the  Bank  were  volunteers :  in  Kelly 
V.  Solaris  if  the  facts  as  to  which  there  was  a  mistake  had 
been  true,  the  defendant  would  have  been  in  a  position  to 
compel  the  plaintiff  to  pay  the  money.] 

M.  Smith  and  Grayy  in  support  of  the  rule. — The  defen- 
dant applied  to  Carter  for  the  money  due  to  her  from  him. 
In  consequence  of  arrangements  between  Carter  and  the 
Bank,  the  Bank  chose  to  pay  Carter's  debt  If  the  defendant 
were  to  sue  Carter  he  could  plead  payment  [Bramwell,  B. — 
Where  there  has  been  a  payment  which  turns  out  to  be 
void,  as  having  been  a  fraudulent  preference,  the  original 
debt  revives.]  If  the  bond  is  not  extinguished,  it  is  in 
force  for  the  benefit  of  the  Bank.  In  Bree  v.  Holbech  (d\ 
an  administrator  having  found  among  the  papers  of  the 
intestate  a  deed  which  purported  to  be  a  mortgage,  thinking 
it  to  be  genuine,  asked  for  the  mortgage  money.  He 
received  it,  and  executed  an  assignment  covenanting  merely 
for  his  own  acts.  There  was  no  covenant  for  title.  The 
mortgage  turning  out  to  be  a  forgery,  and  it  was  held  that 
the  party  who  paid  the  money  could  not  recover  it  back. 
In  Cripps  V.  Reade  {e).  Lord  Kenyon,  recognising  Bree  v. 
Holbeeh  {d\  drew  a  distinction  between  the  two  cases,  on 
the  ground  that  in  the  one  then  before  the  Court  there  had 
been  no  conveyance.  Here  there  was  a  conveyance  with 
covenants  for  title  by  Carter.  [^Martin^  B. — The  case 
comes  to  this;  if  I  apply  to  a  man  for  payment  of  a  debt, 

(a)  Peake,  129.  (d)  2  Dougl.  655. 

(h)  3  Exch.  500.  (c)  6  T.  R.  €06. 

(c)  5  M.  &  W.  432. 
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I806.        and  some  third  person  pays  me,  can  be  recover  back  tbe 
AiKEK        money  because  he  has  paid  it  under  some  misapprehension  ?] 


0. 

Short. 


Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  absolute.  The  case,  when  examined,  is  quite  clear, 
and  the  facts  lie  in  a  narrow  compass.  The  defendant's 
testator,  Short,  had  a  claim  on  Carter, — a  bond  and  a 
security  on  property  which  Carter  afterwards  mortgaged  to 
the  Bank.  The  defendant,  who  was  the  executrix  of  Short, 
applied  to  Carter  for  payment.  He  referred  her  to  the 
Bank,  who,  conceiving  that  the  defendant  had  a  good 
equitable  chai^,  paid  the  debt,  as  they  reasonably  might 
do,  to  get  rid  of  the  charge  affecting  their  interest.  In 
consequence  of  the  discovery  of  a  later  will  of  Edwin  Carter, 
it  turned  out  that  the  defendant  had  no  title.  iThe  Bank 
had  paid  the  money  in  one  sense  without  any  consideration, 
but  the  defendant  had  a  perfect  right  to  receive  the  money 
from  Carter,  and  the  bankers  paid  for  him.  They  should 
have  taken  care  not  to  have  paid  over  the  money  to  get 
a  valueless  security;  but  the  defendant  has  nothing  to 
do  with  their  mistak^  Suppose  it  was  announced  that 
there  was  to  be  a  dividend  on  the  estate  of  a  trader,  and 
persons  to  whom  he  was  indebted  went  to  an  office  and 
received  instalments  of  the  debts  due  to  them,  could  the 
party  paying  recover  back  the  money  if  it  turned  out  that 
he  was  wrong  in  supposing  that  he  had  funds  in  hand  ?  The 
money  was,  in  fact,  paid  by  the  Bank,  as  the  agents  of  Carter. 

Platt,  B. — I  am  of  the  same  opinion.  ^The  action  for 
money  had  and  received  lies  only  for  money  which  the 
defendant  ought  to  refund  ex  aequo  et  bono.  Was  there 
any  obligation  here  to  refund  ?  There  was  a  debt  duejyto 
Short,  secured  by  a  bond  and  a  supposed  equitable  charge 
by  way  of  collateral  security.  The  property  on  which 
Short  had  the  charge  was  conveyed  by  Carter  to  the  Bank. 
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Short  having  died,  the  defendant,  his  executrix,  applied  18.56. 
to  George  Carter  for  payment  of  the  debt  due  to  her  aiken 
husband,  the  testator.     Carter  referred  her  to  the  Bank,  "• 

who  paid  the  debt,  and  the  bond  was  satisfied.  The  money 
which  the  defendant  got  from  her  debtor  was  actually  due 
to  hefy'and  there  can  be  no  obligation  to  refund  it^ 

Bramwell,  B. — My  brother  Martin,  before  he  left  the 
Court,  desired  me  to  say  that  he  was  of  the  same  opinion, 
and  so  am  I.  \ln  order  to  entitle  a  person  to  recover  back 
money  paid  under  a  mistake  of  fact,  the  mistake  must  be 
as  to  a  fact  which,  if  true,  would  make  the  person  paying 
liable  to  pay  the  money;  not  where,  if  true,  it  would 
merely  make  it  desirable  that  he  should  pay  the  money.^ 
Here,  if  the  fact  was  true,  the  bankers  were  at  liberty  to  pay 
or  not,  as  they  pleased.  \  But  relying  on  the  belief  that  the 
defendant  had  a  valid  security,  they,  having  a  subsequent 
legal  mortgage,  chose  to  pay  off  the  defendant's  chaise.  (Jt 
is  impossible  to  say  that  this  case  falls  within  the  rule^  The 
mistake  of  fact  was,  that  the  Bank  thought  that  they  could 
sell  the  estate  for  a  better  price.  It  is  true  that  if  the  plaintiff 
could  recover  back  this  money  from  the  defendant,  there 
would  be  no  difficulty  in  the  way  of  the  defendant  suing 
Carter.  In  Pritchard  v.  Hitchcock  (a)  a  creditor  was  held 
to  be  at  liberty  to  sue  upon  a  guarantee  of  bills,  though  the 
bills  had  been  in  fact  paid,  but  the  money  afterwards  re- 
covered back  by  the  assignees  of  the  acceptor,  as  having 
been  paid  by  way  of  fraudulent  preference.  But  that  does 
not  shew  that  the  plaintiffs  can  maintain  this  action,  and  I 
am  of  opinion  they  cannot,  having  voluntarily  parted  with 
their  money  to  purchase  that  which  the  defendant  had  to 
sell,  though  no  doubt  it  turned  out  to  be  different  to,  and  of 
less  value  than,  what  they  expected. 

Rule  absolute, 
(fl)  6  M.  &  G.  151. 
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MuNCET  t7.  Dennis. 
A  tenant  held    JJeCLARATION  for  monies  payable  in   respect  of 

under  a  lease  ^  ^  ^  .   . 

which  contain-  the  plaintifTs  relinquishing  and  giving  up  a  certain  farm, 

ed  a  covenant  ,  .  ,      ,  ,  ^         /.       #.    i.  •  •         i» 

that  he  should    together  With  the  use  and  benefit  of  divers  quantities  of 

cultivate  the  ijj  *  jjju 

farm  according  o^anure,  mucK,  and  dung  upon  them,  expended  and  be- 
S  ^thl^TOunS^F,  s^o^^d  thereon  by  the  plaintiff;  and  for  seed  used  and  sown, 

wlfh'tbTlMt  *"^  ^^^  ^^""^  ^^"®  ^^  ^^®  plaintiff  and  his  servants  in 
wheat  crop  lay  ploughing,  harrowing,  manuring,  &c.  by  the  plaintiffs 
with  20  lbs.       relinquished  and  given  up  in  favour  of  the  defendant,  and 

weight  of  good 

clover  seed  per  by  the  defendant  had,  used  and  enjoyed ;  and  for  money 
tinue  the  same  payable  for  hay,  straw,  and  manure  sold  and  delivered,  and 
for  feeding  °  ^^  accounts  Stated. — Plea. — Never  indebted. 
Arel'^^urdl  ^^^  ^^"^  ^«8  ^™^  "^f^^®  ^^^  under-sheriff  of  Cam- 
tibe°farm^*°d  '^"^K^^^^^j  when  the  following  facts  appeared. — The 
should  during    action  was  brought  to  recover  the  sum  of  13/.  10*.  claimed 

all  the  term  ^  ° 

consume  with     by  the  plaintiff  as  payable  by  the  defendant,  the  incoming 

stock  in  the 

farm  all  the  tenant,  to  the  plaintiff  as  outgoing  tenant,  according  to 

clover  grown  the  custom  of  the  country,  for  the  value  of  straw  left  by 

manure  should  ^^^  plaintiff  at  Michaelmas,  1854,  on  quitting  the  occu- 

saidfara"  M*d  P*^*^^^"  ^^  ^^^  pieces  of  land  leased  by  one  Flanders  to 

MdhiTa^r.'  *^®   plaintiff    by  indenture  dated  January,  1848.     The 

nees  would  lease  contained  covenants  by  the  plaintiff  that  he  would 

allow  the  lessee  ,  •'  *^ 

to  occupy  half    Cultivate  the  farm  according  to  the  custom  of  the  country ; 

the  rooms  in 

the  house,  and    and  that  **  he  should  with  the  last  wheat  crop  lay  down 

the  bam,  yards     i  ,,  t.inii  i 

and  granary,  ^tie  Same  With  twenty  pounds  weight  of  good  clover  seed 
mer  Day  after*   P^^  ^^^^f  ^"^  continue  the  Same  so  laid  down  for  feeding, 

the  expiration 

of  the  said  term,  if  necessary,  to  finish  the  cropping  of  the  lessee  grown  on  the  premises  thereby 

demised.     Under  the  custom  of  the  country  the  tenant  would  hare  been  entitled  to  be  paid  for 

the  straw  and  manure  on  leaving. 

^    held:  the  covenant,  containing  no  provisions  as  to  straw  unconsumed  on  quitting,  was  not 

inconsistent  with  the  custom  of  the  country,  and  therefore  that  the  plaintiff  was  entitled  to  bo 

paid  for  hh  straw. 
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not  to  exceed  three  groundd  belonging  to  the  farm;  and        1866. 
should  and  would,  during  all  the  said  term,  consume  with      ^^^^^ 
stock  on  the  said  fSmn,  all  the  hay,  straw,  and  clover  >^* 

grown  thereon,  which  manure  should  be  used  on  the 
said  farm :  and  that  the  said  Smith  Flanders,  his  heirs  and 
assigns,  should  and  would  al]ow  the  said  Ellis  Muncey,  to 
occupy  half  the  rooms  in  the  house,  and  the  bam  yards  and 
granary,  until  Midsummer  Day  after  the  expiration  of  the 
said  term  if  necessary,  to  end  the  cropping  of  the  said  Ellis 
Muncey  grown  on  the  said  premises  thereby  demised.^ 

The  defendant  objected,  that  evidence  of  the  custom  of 
the  couDtry  was  inadmissible,  but  the  under  sheriff  decided 
that  he  would  admit  it.  The  custom  of  the  country  was 
proved  to  be, — that  when  an  incoming  tenant  pays  for  straw 
and  manure,  he  is  paid  when  he  goes  out :  when  the  dung 
belongs  to  the  landlord,  the  incoming  tenant  pays  for  the 
thrashing,  dressing,  and  carting  to  market,  and  has  for  that 
the  straw,  chaff  and  colder ;  but  when  the  dung  belongs 
to  the  tenant,  then  the  straw  is  valued  by  the  ton  at  a  con- 
suming price. — On  taking  possession  of  the  farm,  the 
plaintiff  had  paid  for  the  hay,  straw,  and  manure,  accord- 
ing to  the  former  mode  of  valuation.  On  the  plaintiff 
leaving  the  farm,  the  straw  was  valued  by  a  person  named 
by  the  defendant,  who  admitted  that  he  agreed  to  the 
valuation,  "if  it  was  lawful."  The  term  "ending  the 
cropping,"  was  explained  by  a  witness  for  the  plaintiff,  to 
mean  the  harvesting  and  thrashing  out  the  com,  and  so 
turning  it  into  straw,  but  not  consuming  the  straw.  The 
jury  found  a  verdict  for  the  plaintiff  for  the  amount 
claimed. 

Keane  had  obtained  a  mie,  calling  on  the  plaintiff  to 
shew  cause  why  a  new  trial  should  not  be  had,  on  the 
ground  that  the  lease  excluded  the  custom  of  the  country. 
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Couch  shewed  cause,  in  last  Easter  Term,  ( May  7)  (a) .  The 
custom  of  the  country  prevails  where  it  is  not  inconsistent 
with  the  terms  of  the  lease.  This  lease  is  altogether  silent 
as  to  the  terms  of  quitting.  The  only  stipulation  which 
can  be  supposed  to  exclude  the  custom  of  the  country  is 
that  by  which  the  tenant  is  bound  to  consume  all  the  hay 
and  straw  with  stock  on  the  farm.  In  Holding  v.  Piffott{b) 
it  was  held,  that  when  the  lease  contains  no  stipulations  as 
to  the  mode  of  quitting,  the  rights  of  the  landlord  may 
be  governed  by  the  terms  of  the  agreement  during  the 
tenancy,  and  by  the  custom  of  the  country  immediately 
afterwards.  The  proper  construction  of  the  lease  is,  that 
no  hay  shall  be  taken  off  during  the  term.  It  is  not 
intended  to  deprive  the  tenant  of  the  power  of  selling  hay 
left  on  the  farm.  Gough  v.  Howard  {c\  shews,  that  by  the 
general  rules  of  iiusbandry  a  tenant  is  entitled  to  sell  hay 
off  his  farm.  The  special  stipulation  was  introduced  to 
restrict  that  particular  liberty.  But  the  defendant  seeks  to 
extend  its  operation,  and  says,  that  after  the  expiration  of 
the  term,  the  tenant  was  bound  to  keep  stock,  and  turn 
this  straw  into  manure.  There  is  no  reason  why  he  should 
not  sell  it  to  the  incoming  tenant,  subject  to  the  obligation 
to  consume  it  on  the  farm. — He  referred  to  Massey  v. 
Goodall(d). 

Keane,  in  support  of  his  nile. — ^The  tenant  was  bound  to 
consume  all  the  hay  and  straw  during  the  holding.  He  was 
to  have  half  the  rooms,  and  all  the  yards  and  granaries  for 
nine  months  after  the  expiration  of  the  term,  to  enable  him 
to  consume  everything.  Holding  v.  Pigott{b)  related,  not  to 
manure,   but  to    an    away-going   crop.      [^Bramwdl,    B., 

(a)  Before  Pollock,  C.  B.,  Al-  (b)  7  Bing.  465. 

dersoiu,  B.,  Martitij  B.,  and  Bram-         (c)  Peake*8  Add.  Ca.  197. 
weU,B.  (d)  17Q.B.  310. 
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referred  to  Famellv.  Gashoinia).']     Here  the  tenant  was 

not  entitled  to  the  straw^  he  ought  to  have  consnmed  it. 

In  Massey  v.   Ooodall{h\  a  stipalation  not  to  sell  straw  v 

or  manure  produced  upon  the  farm,  was  held  to  be  broken 

by  a  sale  after  the  expiration  of  the  tenancy. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — We  are  of  opinion  that  this  rule  should 
be  discharged.  The  action  was  brought  to  recover  the  value 
of  some  straw  left  by  the  plaintiff  on  his  quitting  A  farm  of 
which  the  defendant  was  the  succeeding  occupier.  The  de- 
fendant admitted  he  was  liable,  if  the  plaintiff  was  entitled  to 
the  straw  or  its  value  fix>m  any  person.  The  custom  of  the 
country  proved  was,  that  an  outgoing  tenant  who,  on  coming 
in,  had  paid  for  straw,  was  entitled  to  be  paid  for  it  on 
going  out  The  plaintiff  had  so  paid  on  coming  in.  But 
it  was  contended  by  the  defendant,  that  this  custom  was 
inconsistent  with  the  terms  of  the  lease  under  which  the 
plaintiff  held ;  and  no  doubt,  if  it  was,  the  plaintiff  could  not 
avail  himself  of  it,  and  would  not  be  entitled  to  recover,  as 
it  was  admitted  he  had  no  greater  right  against  the  defendant 
than  he  would  have  had  against  his  landlord.  Now  the 
lease  was  for  seven  vears  from  October  1 1,  1847,  and 
contained  (among  others)  a  clause  for  cultivating,  according 
to  the  custom  of  the  country,  and  the  following :  '*  And  it  is 
stipulated  that  the  said  Muncey  shall,  with  the  last  wheat  crop, 
lay  down  the  same  with  20  lbs.  weight  of  good  clover  seed  per 
acre,  and  continue  the  same  so  laid  down  for  feeding,  not  to 
exceed  three  grounds  belonging  to  the  farm ;  and  shall  and 
wHl^  duTing  all  the  said  term,  consume  with  stock  on  the  said 
(a)  7  Exch.  273.  (b)  17  Q.  B.  310. 
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farm  all  the  hay,  straw  and  clover  grown  thereon^  which 

manure  shall  be  used  on  the  said  farm.    And  shall,  in  the  last 

V*  year  of  the  term,  leave  not  less  than  fourteen  acres  of  land, 

Deknis. 

summer  fallowed,  manured  with  a  full  quantity  of  manure, 
and  sown  in  good  time  for  sheep  feed.  There  was 
a  clause  that  the  landlord  should  allow  <'the  tenant  to 
occupy  half  the  rooms  in  the  house,  and  the  bam,  yards 
and  granary,  until  Midsummer  Day  after  the  expiration  of 
the  term  (if  necessary)  to  end  the  cropping  grown  on  the 
premises  thereby  demised.** 

The  defendant's  contention  was,  that  by  the  lease  the 
plaintiff  was  bound  to  consume  all  the  straw  and  not  to  leave 
any,  and  that,  therefore,  he  could  have  no  right  to  be  paid 
tor  any  which  he  did  leave.  But  we  think  this  is  not  the 
meaning  of  the  clause.  The  meaning  is  that  no  straw  shall 
be  removed  off  the  premises.  If  the  defendant's  construc- 
tion is  right,  the  tenant  breaks  his  covenant  by  leaving  any 
straw,  and,  therefore,  as  the  right  of  onstand  does  not 
apply  to  the  consumption  of  the  straw,  must  keep  his  straw 
and  his  cattle  so  nicely  adjusted  that  the  last  stalk  is 
finished  by  the  11th  October,  1854,  including  that  produced 
at  the  previous  harvest,  or  he  will  be  liable  to  an  action, 
although  it  is  certain  that  the  consuming  of  the  straw  is  a 
benefit  to  the  consumer,  and  that  it  would  be  a  gain  to 
the  succeeding  tenant  to  have  the  straw  left  gratis  for  him 
rather  than  the  manure,  its  produce. 

Further  the  clause  provides,  that  the  manure  produced 
thereby  shall  be  used  on  the  farm,  certainly  meaning  during 
the  term.  These  considerations  shew  to  us  that  the  clause 
in  question  relates,  as  it  says,  to  what  is  to  be  done  '^during 
the  term,"  and  not  what  is  to  be  done  on  its  termination, 
and  on  the  tenant's  quitting;  that  its  object  is  not  the 
consumption  of  the  straw  but  its  non-removal,  and  that  it 
may  well  be  read  as  though  it  went  on  to  say,  ''and  if,  at 
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the  expiration  of  the  term,  there  shall  be  any  straw  not        1355. 

consumed  the  tenant  shall  be  paid  for  the  same.     No  case      ^T""'"^ 

is  precisely  in  point,  but  the  principles  of  our  decision  are  to  »• 

be  found  in  Holding  v.  Pigott  (a). 

In  the  result  we  consider  this  lease  as  providing  for  what 

shall  be  done  during  the  term ;  that  it  provides  that  during  the 

term  the  tenant  shall  not  remove  straw  from  the  premises, 

but  consume  it  on  them,  and  use  the  manure  on  them;  that 

it  makes  no  provision  for  what  shall  be  done  as  to  uncon- 

sumed  straw  on  quitting ;  that  (but  for  any  custom)  that 

straw  would  be  the   tenant's  property,  and  that  by  the 

custom  he  is  bound  to  leave  it  and  is  entitled  to  be  paid 

for  it. 

Rule  discharged. 

(a)  7  Bing.  465. 


on 

IS 

on 


Smith  v.  RfiYNOLna  Ma^  3i- 

JL  HE  declaration  set  forth  a  policy  of  assurance  on  a  ship  An  mmrance 
called  the  James  Russell,  which  was  in  the  usual  form  of  gocSiiladen 
marine  policies  with  the  exception  of  the  following  clause —  ^  imnranceoa 
•*  And  it  was  declared  that  the  said  insurance  was  on  profit  f^^o^  2''*c 
on  cotton,  say  150  bales,  marked  as  therein  mentioned,  ^•••'-    And 

ucrcfore  nn 

said  profits  valued  at  3502L,  and  the  parties  did  acree  that  insurance  on 

*  ^  .  profltt  con- 

in  case  of  loss  or  accident  the  said   policy  should  be  uining^  cUusct 

prohibited  bv 

considered  a  sufficient  proof  of  interest,  and  said  policy  that  sutute  it 

warranted  free  from  average  and  without  benefit  of  salvage, 

that  is,  should  the  vessel,  from  any  cause  whatever,  be 

unable  to  bring  in  her  cargo,  then  a  total  loss  was  to  be  paid. 

— Averments:  that  the  defendant  underwrote  the  said  policy 

for  1501 :  that  the  cottons  marked  as  aforesaid  were  shipped 

at  Bombay  on  board  the  said  ship  for  the  said  voyage,  and 

that  the  plaintiff,  at  the  time  of  making  the  said  policy  and 

afterwards  until  and  at  the  time  of  the  loss  hereinafter 

mentioned,  was  interested  in   the  said  cottons,  and  was 
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18,56.        interested  in   the  profits  of  the  said  cottons  to  a  lai^ 
amount,  to  wit  the  amount  of  all  the  monies  by  him  ever 


^MITH 


V-  insured  or  caused  to  be  insured  on  the  said  profits:  that 

Retnolds.  ,         ^  "^ 

the  said  ship  was  wrecked  and  stranded  and  was  unable  to 

bring  on  and  did  not  bring  on  her  cargo,  and  the  said  profit 

on  the  said  cotton  became  and  was  wholly  lost  to  the 

plaintiff  within  the  meaning  of  the  said  policy,  and  a  total 

loss  thereon  became  and  was  payable. 

Plea. — That  the  ship  in  the  said  policy  mentioned  was, 
at  and  before  the  time  of  the  making  the  policy  and  during 
the  whole  of  the  voyage  and  adventure,  and  still  is  a 
British  ship  belonging  to  subjects  of  her  Majesty. 

Demurrer  and  rejoinder  thereon. 

Milward  (with  whom  was  Edward  James)y  in  support  of 
the  demurrer  (a). — The  defence  set  up  is,  that  this  is  a 
wager  policy  within  the  prohibition  in  the  19  Geo.  2,  c.  37, 
a.  1.  That  is  a  penal  enactment  which  the  Court  will 
construe  strictly.  The  words  are,  —  That  no  assurance 
shall  be  made  "on  any  ship  or  ships  belonging  to  his 
Majesty  or  any  of  his  subjects,  or  on  any  goods,  mewfaan- 
<]Uzes  or  effects  laden  or  to  be  laden  on  board  of  any  such  ship 
or  ships,  interest  or  no  interest,  or  without  further  proof  or  {b) 
interest  than  the  policy,  or  by  way  of  gaming  and  wagering, 
or  without  benefit  of  salvage  to  the  assurer;  and  that  every 
such  assurance  shall  be  null  and  void  to  all  intents  and 
purposes.^  The  question  is,  whether  profits  are  "  goods, 
merchandizes,  or  effects.'*  The  act  points  to  an  insurance 
of  a  substantive  matter  in  existence,  viz.  something  to  be 
laden  on  board  the  ship. 

BlaMurn,  in  support  of  the  plea. — That  which  is  sought 

(a)  Easter  Term,  April  28.    Before  PoOodi,  C.  B.,  Aldersmy  B., 
and  BramweBj  B. 
(ft)  Sic 
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to  be  secured  by  the  policy  is  the  profit.  The  event  jg^g 
assured  is  the  arrival  of  the  ship  and  goods  safely.  The 
policy  is  a  gaining  policy ;  it  is  without  benefit  of  salvage. 
Profits  are  insurable  as  a  part  of  the  goods  from  which  the 
profit  is  to  arise.  In  Stockdale  v.  Dunhp  {a)  Parke,  B., 
explained  that  profits  may  be  insured,  because  they  form 
an  additional  part  of  the  value  of  the  goods  in  which  the 
party  has  already  an  interest  To  the  same  effect  is  The 
Corporation  of  the  Royal  Exchange  Assurances,  McSunney{by 
These  profits  are  part  of  the  goods,  or  nothing ;  if  nothing, 
then  the  policy  is  a  mere  wagering  policy. 

Milward,  in  reply. — The  declaration  contains  an  aver- 
ment that  the  plaintiff  is  interested  in  the  profits. 

Cur,  adv,  vult 
The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — In  this  case  we  are  of  opinion  that 
the  defendant  is  entitled  to  judgment  The  policy  contains 
clauses  expressly  prohibited  by  the  19  Geo.  2,  c.  37,  s.  1, 
and  the  only  question  is,  whether  the  insurance  is  an 
*' insurance  on  a  ship  or  on  goods  or  effects  laden  on 
board  a  ship.**  The  insurance  is  ^^on  profit  on  cotton, 
say  150  bales  marked  as  therein  mentioned,  said  profits 
valued  at  350iL,anJ  the  parties  did  agree  that  incase  of  loss 
or  accident  the  said  policy  should  be  considered  as  suffi- 
cient proof  of  interest,  and  said  policy  warranted  free  from 
average  and  without  benefit  of  salvage,  that  is,  should  the 
vessel,  from  any  cause  whatever,  be  unable  to  bring  on  her 
ca^o,  then  a  total  loss  was  to  be  paid."  Now  it  is  said 
that  this,  being  an  insurance  on  profits,  is  not  within  the 
statute.     But  what  is  an  insurance  ?    It  is  a  contract  by 

(a)  6  M.  &  W.  224,  see  p.  232. 
(6)  14  Q.  B.  634,  see  p.  661. 
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which  the  insurer  undertakes  on  the  happening  of  certain 
events  to  pay  the  insared  a  sum  of  money  or  damages. 
9.  Where  a  house  is  insured  from  fire,  the  insurer  is  to  pay  if 

KSTMOLDS. 

the  house  is  damaged  by  fire.  If  a  person  insured  his  rent 
during  the  time  it  would  require  to  rebuild  a  house  if 
burned  down,  that  would  be  an  insurance  on  the  house. 
A  marine  insurance  on  goods  is  a  contract  to  pay 
money  if  those  goods  are  damaged  or  destroyed  by 
perils  insured  against  affecting  them  or  the  ship,  so 
as  to  cause  their  damage  or  loss.  Here  the  contract  is  a 
contract  to  pay  money  if  the  goods  are  lost  or  damaged,  or 
do  not  arrive  by  reason  of  the  perib  insured  against :  it  is 
therefore  an  insurance  on  goods.  If  the  policy  had  been 
on  the  cost  price  of  goods  valued  at  90021,  and  on  the  pro- 
fits on  such  goods  valued  at  100/.,  it  would  be  imposrible 
to  say,  that  part  was  an  insurance  on  goods  and  part  not, 
or  that  the  effect  was  not  the  same  as  though  the  policy 
had  been  on  goods  valued  at  1000/.  The  expressions, 
*' insurance  on''  or  '* insurance  against,**  are  not  strictly 
correct,  unless  considered  as  elliptical.  Popularly  speaking, 
the  thing  to  which  the  damage  is  apprehended  is  said  to 
be  the  thing  insured,  or  that  on  which  the  insurance  is ; 
and  the  cause  of  damage  apprehended  is  said  to  be  the 
thing  insured  against  But,  strictly,  the  matter  insured 
is,  that  the  assured  shall  sustain  no  damage;  the  thing 
insured  against  is,  that  the  event  shall  do  no  damage  to  the 
assured  because  he  shall  be  compensated.  Here  the  thing 
to  which  the  damage  was  apprehended  was  the  goods,  and 
the  cause  of  damage  apprehended  was  the  perib  enume- 
rated affecting  them  or  the  ship.  If  the  goods  are  unin- 
jured, no  damage  was  apprehended  to  the  profits.  This 
insurance,  therefore,  is  within  the  statute,  and  the  defend- 
ant  is  endtled  to  judgment. 

Judgment  for  defendant. 
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AnBTEB  f).  NeLMS.  June  7. 

xIj  JECTMENT  to  recover  possession  of  a  piece  of  land  By  will  dated 
called  Wick's  Ground  or  Little  Toghill,  in  the  parish  of  advised  all  his 
Wick  and  Abson,  in  the  county  of  Gloucester.  ton  to^his  ^°" 

At   the  trial,  before   Cresswell,  J.,  at  the  last  Spring  fo^^Yife^whh^ 
Assizes  for  the  county  of  Gloucester,  it  appeared  that  the  reminder 
plaintiff  claimed  this  piece  of  land  as  devisee  of  Mary  testator  was 

*     possessed  of  a 

Mannings,  who,  by  her  will  dated  in  1841,  devised  all  her  farm  in  the 
real  property  whatsoever  to  the  plaintiff.     The  property  Doynton.  One 
in  question  had  formerly  been  in  the  possession  of  Nicholas  p'^^of  this 
Mannings,  the  father  of  Mary  Mannings.   In  1804  Nicholas  ;™Se'd  by"'" 
Mannings  made  his  will, containing  the  following  devise: —  Jon^ww^n^fact 
**  Also  I  give,  devise  and  bequeath  to  Richard  Cook,  John  'ViS-S^'^ 
Cook  and  John  Evans  and  their  heirs,  all  and  singular  Abson;  but 

,  .  °  in  1804  was 

my  messuages,  lands,  tenements  and  hereditaments  in  the  generally  re- 

parish  of  Doynton,  in  the  county  of  Gloucester,  subject  ][)oynton. 

and  liable  and  charged  as  aforesaid,  to,  for,  and  upon  the  pa,sed  ondV 
several  uses,  ends,  intents  and  purposes  hereinafter  limited     ^^^  {enants 

and  declared  of  and  concerning  the  same,  that  is  to  say,  °^n?i^n^ques-°^ 

to  the  use  of  my  daughter  Mary  Mannings  and  her  assigns  *|o"»  P"^^'f^ . 

for  and  during  the  term  of  her  natural  life,  if  she  shall  been  rated  in 

,  °         ,  ,  Wick  and  Ab- 

80  long  continue  single  and  unmarried,  but  no  longer."  son  since  18*24. 
Nicholas  Mannings  died  in  1804,  leaving  Samuel  Mannings,  this,  the  de- 
his  son  and  heir-at-law,  surviving  him.     On  the  death  of  the  rate  books 

of  the  parish  of 
Wiek  and  Abson  from  1780  to  1824,  to  shew  that  the  names  of  the  occupiers  of  this  piece  of 
land  did  not  appear  in  the  rate  books  of  that  parish  prior  to  1 824.  Held,  that  the  rate  books 
Irom  1780  to  1824  were  receivable  to  rebnt  the  presumption  arising  from  the  proof  of  the  rating 
since  1824. 

Sembie,  per  Pofbdt^  C.  B.,  and  Martin,  B.,  that  if  a  person  to  whom  a  particular  estate  is 
given  by  will  for  his  life  takes  possession,  and  is  allowed  to  keep  as  part  of  that  estate  some- 
thing not  strictly  belonging  to  it,  he  cannot  set  up  a  title  as  gained  by  adverse  possession  against 
the  remainderman. 

VOL.  1. — N.   S.  Q  EXCH. 


Anbtee 


Nelms. 
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1856.       Nicholas,  Mary  Mannings  took  possession  of  the  lands  in 
DojDton,  and  also  of  the  piece  of  land  in  question.     She 
V.  farmed  it  herself  for  two  years,  and  then  let  it  to  her 

brother,   Samuel    Mannings,    the    heir-at-law,   for    three 
years.     She  continued  to  receive  the  rent  of.  the  land 
till  her  death  in  1843.    Evidence  was  adduced  to  shew 
that  she  had  at  one  time  talked  of  selling  it    Nicholas 
Mannings,  the  grandson  of  Nicholas  Mannings  the  elder, 
being  the  person  entitled  as  next  in  remainder  under 
the   limitations   in    his  will,  entered    on    the    death  of 
Mary   Mannings  in  1843.     The. piece  of  land,  though 
nearly  surrounded  by  land  in  Doynton  was,  in  &ct,  in 
the  parish  of  Wick  and  Abson,  and  had  been  rated  in 
that  parish  since  1824.    The  plaintiff  contended  that  the 
property  in  question  not  being  in  fact  in  Doynton,  it  did 
not  pass  to  Mary  Mannings  for  life  under  the  will  of 
Nicholas  Mannings,  but  that  by  twenty  years  possession,  and 
by  virtue  of  the  statute  for  the  limitation  of  actions  relating 
to  real  property  (a),  she  had  acquired  an  estate  in  fee,  and 
that  such  estate  passed,  by  her  will,  to  the  plaintiff    The 
defendant's  witnesses   proved    that  Wick's    Ground  was 
formerly  considered  to  be  in  Doynton.    The  rate^books  of 
Wick  and  Abson  from  1780  to  1823  were  produced,  to 
shew  that  the  tenants  of  Wick's  Ground  were  not,  during 
that  period,  rated  in  the  parish  of  Wick  and  Abson.    The 
plaintiff's  counsel  objected  to  the  reception  of  these  books, 
but  the  learned  Judge  received  them  as  evidence.    The 
questions  left  to  the  jury  were,  first,  whether,  in  1804,  Wick's 
Ground  was  reputed  to  be  in  the  parish  of  Doynton; 
secondly,  whether  Mary   Mannings  took  possession  and 
held  it  with  the  rest  of  the  land  as  having  been  left  to 
her  by  her  father's  will.     The  jury  found  that  Wick's 
Ground  was  in  fact  in  Wick  and  Abson,  but  that  in  1804 
(a)  See  3  &  4  Wm.  4,  c.  27,  88.  2,  3,  15. 
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it  was  reputed  to  be  in  Doynton,  and  that  Mary  Mannings        iggg. 

took  it  under  the  will  with  the  other  property.     The 

learned  Judge  directed  a  verdict  to  be  entered  for  the  «. 

.     .  ,  Nblms. 

defendant,  with  leave  to  the  plaintiff  to  move  to  enter  the 

verdict  for  her. 

Htiddkstonf  in  Easter  Term,   obtained  a  rule  to  shew 

cause  why  the  verdict  should  not  be  entered  for  the  plaintiff, 

on  the  ground  that  the  land  in  question  did  not  pass  under 

Nicholas  Mannings'  will,  and  that  the  plaintiff  took  it  under 

Mary  Mannings' will;  or  why  a  new  trial  should  not  be  had 

on  the  ground  that  the  learned  Judge  misdirected  the  jury 

in  telling  them  to  consider  whether  the  land  was  reputed  to 

be  in  Doynton ;  and  that  the  rate-books  from  1780  to  1823 

ought  not  to  have  been  received  in  evidence. 

Whitmore  and  Phipson  now  shewed  cause.— This  is  a 
mere  falsa  demonstratio.  The  jury  found  that  the  land 
was  reputed  to  be  in  Doynton,  and  that  the  testator  devised 
it  by  that  description.  [Bramwell,  B. — There  were  lands 
in  Doynton  which  satisfied  the  terms  of  the  devise.  The 
case  of  Doe  d.  Oxenden  v.  Chichester  (a)  would  seem  to 
shew  that  where  that  is  the  case,  other  lands  which  do  not 
answer  the  description  cannot  be  deemed  to  be  included.] 
The  case  of  Dae  d.  Chevalier  v.  Huthwcate  {b)  shews  that 
where  there  is  a  mistake  in  the  name  and  description  of 
the  person  intended  to  be  benefited,  evidence  of  the  state 
of  the  testator's  family  is  admissible,  and  the  question  is 
not  whether  the  donee  is  truly  described,  but  how  the 
testator  knew  and  would  have  described  him.  In  Doe  d. 
Gord  V.  Needs  (c)  there  were  two  persons,  each  answering 
the  description  of  George  Gord,  the  son  of  Gord,  named  in 

(a)  4  Dow.  65.    See  Doe  dem.     v.  Painj  4  Hare,  251. 
Gore  y.  Loaigton,  2  B.  &  Ad.  680.  (c)  2  M.  &  W.  129.    See  also 

(6)  3  B.  &  Aid.  632.    See  Lee     Lee  v.  Patn,  4  Hare,  261. 

Q  2 
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Anbteb 

V. 

Nelmb. 


1856.  .the  will,  and  evidence  of  the  testator's  declarations  was 
held  admissible  to  shew  which  of  the  two  was  meant. 

As  to  the  second  point :  Mary  Mannings  occupied  for  life, 
and  the  jury  found  that  she  took  this  piece  of  ground  with 
the  rest  of  the  land  under  the  will  of  Nicholas  Mannings. 
After  her  death,  it  was  for  the  first  time  alleged  that  her 
possession  was  tortious.  A  tenant  for  life  occupying  in  a 
known  character  as  devisee,  cannot  create  a  new  right  in  him- 
self by  alleging  that  he  is  holding  adversely.  [Martin^  B. — 
It  is  like  the  case  of  a  tenant  who  takes  in  a  piece  of  land 
from  the  waste  and  treats  it  as  part  of  his  farm  (a).  If  a 
person  takes  under  a  will  and  is  allowed  to  hold,  and 
continues  to  hold  in  that  character,  I  think  that  he  would 
be  estopped  from  saying  that  he  did  not  so  take  the 
property].  If  that  is  so,  certainly  the  estoppel  would  be 
in  accordance  with  right  and  justice. 

Then,  as  to  the  rate-books:  they  were  put  in  to  shew 
that  this  land  was  not  rated  in  Wick  and  Abson  till  1824. 
They  were  admissible  to  contradict  the  presumption  arising 
from  the  plaintiff's  evidence  that  this  land  had  been  rated 
in  Wick  since  1824. 

Huddkston  and  Matthews^  in  support  of  the  rule. — The 
testator  possessed  property  which  fully  answered  the  de- 
scription in  the  devise ;  and  this  piece  of  land  which  does 
not  answer  the  description  did  not  pass.  [Pollock,  C.  B. — 
Suppose  the  testator  had  bequeathed  "all  his  pictures  by 
Rubens,"  would  not  the  question  be>  not  whether  Rubens 
painted  the  pictures,  but  whether  the  testator  would  have  so 
described  them  at  the  time  of  the  bequest  ?  Bramwell,  B. — 
Suppose  he  bequeathed  all  his  "  Scott*s  novels,"  if  the  jury 
found  that  "  Castle  Dangerous,"  though  reputed  to  be,  was 
not  in  fact  written  by  Sir  Walter  Scott,  could  it  be  said 
(a)  KingsmiU  v.  MiUard,  11  Exch.  313. 
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that  "Castle  Dangerous"  would  not  pass?]     The  illus-        1806. 
trations  put  by  the  Court  assume  that  the  words,  **in  the      ^^^' 

Ansteb 

parish  of  Doynton  have  no  strict  and  primary  meaning.  ^^  c^- 
But  they  have  a  plain  well  known  meaning,  apd  evidence 
is  not  admissible  to  give  them  another  sense  (a).  \^Bram^ 
weUf  B. — What  is  their  primary  signification  ?  Is  it  actually 
in  the  parish,  or  in  the  parish  as  reputed  ?]  The  repu- 
tation must  be  general  and  clearly  proved.  No  mistaken 
notion  of  the  testator  on  the  subject  can  affect  the  question. 
In  Stone  v.  Greening  {b)  it  was  held,  that  under  a  devise 
of  freehold  messuages,  where  the  testator  had  freeholds  and 
leaseholds,  leaseholds  would  not  pass,  though  the  lands  were 
interspersed  and  held  as  one  farm  and  the  testator  had 
always  treated  the  whole  as  freehold.  There  was  nothing 
to  establish  an  estoppel  against  Mary  Mannings.  The 
utmost  that  could  be  said  was,  that  her  possession  was  not 
adverse  at  the  time  of  her  entry :  it  became  so  when  she 
proposed  to  selL  But  even  if  the  possession  was  not 
adverse,  the  3  &  4  W.  4,  c.  27,  makes  thb  question  of 
adverse  possession  immaterial,  no  action  having  been 
brought  to  recover  possession  within  five  years  after  the 
passing  of  that  Act  (c). 

Then  as  to  the  evidence.  —  The  persons  who  made 
the  rate-books  were  not  shewn  to  have  been  dead,  nor 
were  the  books  proved  to  have  been  made  in  the  course  of 
business ;  they  were  mere  lists  of  names.  It  did  not  appear 
in  respect  of  what  property  the  parties  were  rated.  The 
books  proved  nothing,  were  immaterial,  and  tended  to 
mislead.  That  Nicholas  and  Mary  Mannings  were  not 
rated  does  not  shew  that  they  were  not  rateable.     There- 

(a)  Thej  referred  to  Wigram  (h)  13  Simons,  390. 
on  the  application  of  extrinsic  (c)  See  section  15.    Thej  re- 
evidence  to  the  interpretation  of  ferred   to  Doe  dem,  Parker  v. 
Wills,  Prop.  1.     See  also  Shore  Gregory,  2  A.  &£.  14 ;  S.  C.  4  N. 
V.  WUeon,  9  CI.  &  F.  558,  565.  &  M.  308. 
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1856.        fore  these  books  were  not  evidence  on  the  question  of 
^^^1^      rating.     They  were  not  shewn  to  have  been  acted  upon  by 
V-  the  parish ;   but  were  mere  statements  by  the   church* 

wardens  who  made  them.  The  only  rate-book  which 
could  have  any  bearing  on  the  subject  was  that  of  1804 : 
ihe  reputation  as  to  the  parochiality  of  the  piece  of  knd 
in  1820  was  wholly  immaterial. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  rule 
must  be  dischaiged*  Two  points  were  made  upon  the 
aigument  first,  it  was  said  that  this  piece  of  land  was  not 
in  Doynton,  and  that  nothing  passed  under  the  devise 
except  the  testator*8  estate  in  Doynton.  The  question 
really  is,  whether  this  piece  of  land  was  parcel  or  not  parcel 
of  the  thing  devised.  If  it  was  reputed  to  be  in  Doynton, 
then  the  testator  meant  to  give  it  He  did  not  mean,  that 
if  on  investigation  this  piece  of  land  which  he  supposed  to 
be  in  Doynton  should  turn  out  to  be  in  Wick  and  Abson, 
it  should  not  pass.  He  never  intended  that  the  question 
should  depend  on  the  parochiality  of  the  subject-matter  of 
the  devise.  If,  in  common  with  others,  he  thought  that  the 
land  was  in  Doynton,  it  passed  by  that  description  in  his 
will.  It  is  said  that  there  was  no  evidence  of  general  repu- 
tation on  this  point.  The  rule  was  not  moved  for  on  the 
ground  that  the  verdict  was  against  evidence ;  but  if  it  were 
open  to  the  plidntiff  to  raise  that  question,  I  should  say 
that  there  was  abundant  evidence.  Then  it  is  urged,  that 
the  Judge  should  have  explained  to  the  jury  what  general 
reputation  on  such  a  subject  is.  But  the  Judge  is  not 
botmd  to  enunciate  an  elaborate  treatise  on  the  points  that 
arise.  A  jury  can  understand  very  well  what  is  meant  by 
reputation.  I  quite  agree  with  the  suggestion  thrown  out 
on  the  aigument,  that  the  very  tacts  of  Mary  Mannings 
taking  this  property,  and  being  permitted  to  keep  it,  under 
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the  will,   are  evidence  that  it  was  considered   to  be  in        IS56. 
DojntoD,  and  that  it  was  generally  reputed  to  be  so.      ^""^ 
I  have  ahready  intimated  my  opinion,  that  such  a  general  »• 

reputation  is  sufficient  to  make  it  pass  with  the  rest  of  the 
property,  by  the  general  description  of  land  in  Doynton. 
I  think  SO9  notwithstanding  that  there  is  other  property  in 
Doynton  which  strictly  answers  the  description,  and  that 
the  jury  have  found  that  this  property  was,  in  fact,  in  Wick. 
By  the  gift  of  land  "  in  a  parish,"  a  testator  means  to  pass 
that  which  he  understands, — that  which  is  generally  under- 
stood, to  be  in  the  parish.  A  subsequent  discovery  of  the 
true  parochiality  will  make  no  difference ;  if  it  were  other- 
wise, a  will  would  mean  one  thing  in  1804,  and  another 
in  1855. 

As  to  the  second  point,  I  think  that  Mary  Mannings 
took  under  the  will,  and  held  the  property  till  her  death, 
under  the  wiU. 

Martin,  B. — I  am  of  the  same  opinion.  Mary  Mannings 
took  possession  of  this  piece  of  land  under  the  devise  as 
land  in  Doynton.  She  occupied  it  all  her  life.  The 
testator,  by  his  will  made  in  1804,  had  devised  to  R.  Cook, 
J.  Cook,  and  Evans,  to  the  use  of  Mary  Mannings  for  her 
life,  messuages  and  land  in  Doynton.  The  question  is, 
what  did  the  testator  mean  by  land  in  Doynton  ?  The 
learned  Judge  who  presided  at  the  trial  ruled  that  he  meant 
that  which  in  1804  was  deemed  to  be  in  Doynton.  It  b 
impossible  to  conceive  that  he  meant  the  construction  to 
depend  on  a  discovery  which  did  not  take  place  till  twenty 
years  after  the  date  of  the  will.  The  case  falk  within  the  rule 
stated  in  Sir  J.  Wigram's  fifth  proposition  (a) : — **  For  the 
purpose  of  determining  the  object  of  the  testator's  bounty  or 

(a)  Wigram  on  the  application  of  extrinsic  evidence  to  the  inter- 
pretation  of  WiUs,  Prop.  5,  p.  51. 
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1 856.       ^®  subject  of  dispositioD,  a  Court  may  inquire  into  any  mate- 
^-^^''^^      rial  fact  relating  to  the  person  who  claims  to  be  interested 

Anstex  . 

V.  under  the  will,  and  to  the  property  which  is  claimed  as  the 

subject  of  disposition,  and  to  the  circumstances  of  the 
testator  and  of  his  family  and  affairs,  for  the  purpose  of 
enabling  the  Court  to  identify  the  person  or  thing  intended 
by  the  testator."  For  the  purpose  of  ascertaining  what 
the  testator  here  meant,  the  Court  may, — or  I  should  rather 
say  must, — inquire  into  every  circumstance  connected  with 
the  land,  which  may  enable  them  to  put  the  right  inter- 
pretation upon  the  testator's  words.  It  is  sud,  that  there 
is  no  evidence  that  the  reputation  was  known  to  the 
parties  at  the  date  of  the  will.  There  was  the  strongest 
evidence  of  it  Mary  Mannings  immediately  took  posses^ 
sion,  and  was  allowed  to  keep  possession  of  the  land  as 
being  in  Doynton.  Her  entry  must  be  considered  as  having 
been  lawful,  if  the  facts  are  not  inconsistent  with  that 
construction.  Further,  my  impression  is,  (if  it  were  neces- 
sary to  decide  the  point)  that  the  Statute  of  Limitations 
can  never  be  so  construed  that  a  person  cldming  a  life 
estate  under  a  will  shall  enter,  and  then  say  that  such 
possession  was  unlawful,  so  as  to  give  to  his  heir  a  right 
against  the  remainderman.  I  think  that  no  Court  would 
so  construe  it 

Then  as  to  the  evidence.  It  is  clear  that  the  rate-books 
were  properly  received.  The  tenants  proved  that  they  paid 
rates  in  Wick  and  Abson  since  1824.  The  rate-books  for 
a  series  of  years  antecedent  to  that  time  were  produced, 
and  from  them  it  appeased  that  the  names  of  the  Mannings 
who  had  been  in  possession  of  this  piece  of  land  did  not 
appear  in  the  rate-books  before  1824.  I  am  therefore  of 
<^inion  that  this  xule  must  be  discharged. 

Bramwell,  B. — I  think  that  the  rate4>ooks  were  clearly 
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liasible  in  evidence.  On  the  second  point  I  give  no  1866. 
opinion ;  on  the  first  point  I  think  it  clear  that  the  plaintiff  ^Xn8tbb 
is  entitled  to  the  verdict     I  agree  with  my  brother  Martin  ^' 

that  a  Coart  is  bound  to  inquire  into  every  material  fact 
relating  to  the  property  claimed  as  the  subject  of  dis- 
position. The  fact  turns  out  to  be,  that  when  the  testator 
made  his  will  this  property  was  commonly  reputed  to  be 
in  Doynton.  What  then  is  the  primary  signification  of  the 
words  **  in  the  parish  of  Doynton — "  which  shall  be  proved  to 
be  in  Doynton'*— or  "  commonly  reputed  to  be  in  Doynton  ?" 
I  hold  the  latter  to  be  the  natural  meaning  of  the  words. 
The  land  may  have  been  reputed  to  be  in  Doynton  for  five 
hundred  years ;  but  afterwards,  on  an  inquiry  being  insti- 
tuted, on  reference  to  Domesday  book  or  some  other  ancient 
or  forgotten  record,  it  may  turn  out  to  be  in  another  parish. 
Suppose  a  man  were  to  devise  an  estate  which  he  always 
supposed  to  be  conterminous  with  a  particular  parish,  if  he 
devised  it  by  the  name  and  description  by  which  he  knew 
it,  I  think  the  case  would  be  similar  to  those  where  a  man 
has  devised  to  another  by  a  wrong  name.  The  defendant 
appears  to  me  to  be  entitled  to  this  piece  of  land,  if  the  will 
is  construed  according  to  the  terms  of  Sir  J.  Wigram's  first 
proposition,  namely,  '^that  a  testator  is  always  presumed  to 
use  the  words  in  which  he  expresses  himself  according  to 
their  strict  and  primary  acceptation  "(a). 

Rule  discharged. 

(o)  Wigram  on  the  application  of  extrinsic  evidence  to  the  inter- 
pretation of  Wills,  Prop.  1,  p.  15.  .  » 
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•^""*^'  Rackham  V.  Marriott. 

lppEn*fo!?'  Debt  for  money  had  and  received,  money  lent,  and 
Sfrdebtthe  ^^  accounts  stated.— Plea  (inter  alia):  The  Statute  of 
debtor  wrote      Limitations. 

as  follows : —  >  ^ 

"I  do  not  At  the  trial,  before    ffilks,  J.,  at  the  Liverpool  Spring 

myself  of  the  Assizes,  the  plaintiff's  counsel,  in  order  to  sustain  the  issue 

tations  to  re-  '  on  the  Statute  of  Limitations,  put  in  the  following  letter, 

onhe^Sbt!  written  in  answer  to  one,  calling  the  attention  of  the 

icaw^w!  defendant  to  the  plaintiff's  claim,  and  stating  that  if  some- 

ing  and  must  ^j^g  ^gg  ^qj  ^q^q  fj^^  jgbj  ^ould  be  barred  by  the  Statute 

crave  a  contin-  o  •' 

uance  of  your     of  Limitations.— 

indulgence. 

My  situation  as  Liverpool,  Wednesday,  Jan.  26,  1853. 

a  clerk  does 

not  afford  me  Dear  Sir, — Your  note  of  the  20th  I  received  on  Monday, 

laying  by  a  having  been  out  of  town  a  few  days,  or  I  should  have  replied 

in  Vmo  I  may  ^^  ^^  before.   I  beg  to  say,  that  I  do  not  wish  to  avail  myself 

^my  w^^^'  of  the  Statute  of  Limitations  to  refuse  payment  of  the  debt 

utio  *"f  ™*"*  alluded  to  in  your  note,  but  I  have  not  the  means  of  paying 

salary  that  may  it  and  must  crave  a  continuance  of  your  indulirence.    My 

enable  me  to         ^         ^  ^  o  ^ 

propose  some  situation  as  a  salaried  clerk  does  not  afford  me  the  means 
arrangement,  of  laying  by  a  shilling,  but  in  the  course  of  time,  if  I  con- 
obliged  to  you  tinue  in  my  present  employment,  I  may  reap  the  benefit  of 
^ararJro."'"  ^7  Services  in  an  augmentation  of  my  salary  that  may 
8u£lent"ac-  ^"^^^1®  ™c  ^o  propose  somc  satisfactory  arrangement  to  you. 
knowledgment  J  ^m  much  obliged  to  you  for  your  forbearance,  and  I  am 

or  promise  o  j  j 

to  uke  the  sorry  it  is  not  in  my  power  to  correspond  to  your  kind- 
the  Statute  of    ness,  but  I  would  rather  tell  you  the  truth  than  deceive 

Limitations.  i       /*  i 

you  by  false  promises. 

Believe  me,  dear  sir,  yours  truly, 

F.  Marriott. 
At  the  close  of  the  plaintiff's  case,  the  defendant's  counsel 
objected  that  the  letter  did  not  amount  to  an  acknowledg- 
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ment  or  promise  sufficient  to  bar  the  defence  under  the        i856. 

statute.  The  learned  Judge  thought  that  the  letter  amounted     ..^'"^^^^ 

to  a  promise  to  pay  when  of  ability ;  and  told  the  jury  that  « 

Marriott. 

if  they  were  satisfied  by  the  evidence  that  the  defendant 
was  of  ability  to  pay  at  the  time  of  writing  the  letter,  or  had 
been  so  at  any  time  since,  the  defendant  was  liable.  The 
jury  having  found  a  verdict  for  the  plaintiff, 

Breti,  in  Easter  Term,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection. 

MSward  shewed  cause  (a). — ^The  defendant  says, ''  I  beg 
to  say  that  I  do  not  wish  to  avail  myself  of  the  Statute  of 
Limitations."  That  alone  constitutes  a  promise.  Gardner 
V.  MacMahon  (&).  An  acknowledgment  of  the  existence  of 
the  debt  is  enough.  This  letter  goes  further,  it  is  an 
acknowledgment  coupled  with  a  representation  that  the 
right  of  action  shall  be  preserved;  and  the  plaintiff  was 
induced  to  act  on  the  faith  of  that  representation.  The 
case  resembles  Bird  v.  Gammon  (c),  the  ground  of  de- 
cision in  which  was,  that  the  letter  contained  an  admis- 
sion that  at  all  events  the  debt  must  be  ultimately  paid. 
In  Hart  v.  Prendergaat  (J),  there  was  nothing  more  than 
the  expression  of  a  hope  by  the  defendant  that  he  should 
be  able  to  pay  part  in  a  week.  The  same  observation  applies 
to  Smith  y.  Thorne(e). 

Brett^  in  support  of  the  rule.  — The  plaintiff  must 
either  prove  a  promise  to  pay  on  request,  or  an  uncon- 
ditional acknowledgment  from  which  a  promise  to  pay 
on  request  can  be  implied,  or  a  conditional  promise, 
and  that  by  the  fulfilment  of  the  condition  the  promise  has 
become  absolute.      Here   there  is  an   absolute  promise. 

(a)  May  27.    Before  Pdlock,         (c)  3  Blng.  N.  C.  883. 
C.  B.,  and  MarHn,  B.  {d)  14  M.  &  W.  741. 

(h)  3  Q.  B.  561.  (0  18  Q.  B.  134. 
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Hart  V.  PrendergcLSt  (a)  shews  that  the  whole  instrument 

must  be  looked  at,  and  that  an  isolated  portion  of  such  a 

V,  document  cannot  be  extracted  and  construed  as  a  promise, 

Masriott. 

when  other  parts  of  the  document  shew  that  it  was  not 

meant  to  have  that  effect.     According  to  fhe  case  of 

Gardner  v.  MacMahon  (i),  the  document  might  have  been 

a  sufficient  acknowledgment    if  it   had  stopped  at  the 

expression  of  an  intention  by  the  defendant  not  to  avail 

himself  of  the  Statute  of  Limitations.     Rut  the  concluding 

part  qualifies  any  acknowledgment  which  might  otherwise 

have  been  implied  from  these  words.     Smith  v.  Thome  (c) 

is  in  point. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said. — We  are  of  opinion  that  the 
rule  must  be  absolute.  The  question  is,  whether  the 
defendant  is  deprived  of  the  right  to  plead  the  Statute  of 
Limitations  by  the  letter  of  the  28th  of  January,  1853. — 
(His  Lordship  read  the  letter). — It  may  be  that  a  promise 
made  by  a  debtor,  that  he  will  not  avail  himself  of  the 
Statute  of  Limitations,  may,  if  it  stands  by  itself,  amount 
to  a  promise  to  pay  the  debt,  and  render  it  unnecessary 
for  the  creditor  to  institute  proceedings  to  prevent  the 
statute  from  operating.  I  am  not  prepared  to  say  that  it 
ought  to  receive  that  construction.  But  it  is  impossible 
to  read  this  letter  as  a  promise  by  the  defendant  not  to 
avail  himself  of  the  statute.  It  is  the  mere  expression  of  a 
wish  not  to  do  so.  The  defendant  says,  *^  I  have  not  the 
means  of  settling  the  debt  and  must  crave  indulgence." 
Then  he  refers  to  his  situation  as  making  it  impossible  that 
he  should  lay  by  a  shilling.  He  says,  that  he  expects  that 
an  Increase  of  salary  will  enable  him,  not  to  pay  the  debt, 

(a)  14  M.  &  W.  741.  (b)  3  Q.  B.  561. 

(c)  18  Q.  B.  134. 
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but  to  propose  some  satisfactory  arrangements  with  the 
plaintiff;  that  is,  some  arrangement  which  may  be  for  a 
payment  in  part,  or  a  payment  by  instalments  at  distant 
periods.  Instead  of  containing  any  definite  promise  to 
pay  at  a  future  period  when  he  has  the  means,  or  under 
any  particular  circumstances,  he  refers  to  possible  future 
prosperity  as  being  likely  to  enable  him  to  make  a  {pro- 
position which  he  hopes  will  prove  satisfactory.  We  are 
of  opinion  that  this  letter  does  not  amount  to  any  promise 
of  any  kind,  absolute  or  conditional,  and  therefore  the  rule 
must  be  absolute. 

Rule  absolute. ' 


1856. 


lUCKHAM 

0. 
MjLS&IOTT. 


Griffiths  v.  Riobt  and  Another. 


Jtme  10. 


c 


OVENANT.— The  declaration  stated  that  by  inden-  a  demise  of 
ture  dated,  &c.,  the  plaintiff  demised  to  the  defendant  the  30  years, yield- 
mines,  veins,  seams  and  beds  of  coal,  cannel  coal  and  slack  ^^^  acre  df 
which  could,  should  or  might  be  opened,  found  or  discovered  ^^*pi?^ 
during  the  term  under  certain  pieces  of  land  in  the  in-  "^^^^ . 
denture  mentioned,  together  with  power  to  search,  raise  provided  thit 

^  ^  in  case  the 

and  get  up  all  the  coals,  cannel  or  slack,  and  to  use  all  whole  of  the 

coals,  so  far 

lawful  means  for  finding  and  working  the  same,  and  for  the  as  the  same 
avoidance  and  carrying  away  of  water;  and  also  full  liberty  wrought, 
during  the  term,  to  take  and  carry  away,  with  horses  &c.,  \^  work«i 
all  the  coal  to  be  wrought  or  gotten  firom  and  out  of  the  J"*,*y^ti^^*" 

prior  to  the 
expiration  of  the  term,  and  that  the  said  coal  so  fairly  wrought  should  hare  been  wholly  paid  for, 
then  that  the  annual  payment  of  200/.  should  cease  and  be  no  longer  payable. 

Beld,  that  the  question  whether  the  coal  could  be  fairly  wrought  did  not  depend  upon  whether 
it  could  be  worked  at  a  profit  or  not,  or  whether  any  such  coal  as  tnat  demised  was  worth  working, 
but  assuming  that  coal  of  the  same  description  as  that  demised  could  be  properly  worked, 
whether,  according  to  the  usage  of  miners,  tne  coal  in  question  could  be  worked  without  extra- 
ordinary difficulty  or  expense. 

The  learned  Judge  at  the  trial  told  the  jury  that  he  would  not  gpve  them  any  explanation  as 
to  what  was  meant  by  "  fairly  "  wrought,  and  that  they  were  better  Judges  of  the  meaning  of  the 
phrase  than  he  was.     He  told  them  what  he  thought  it  meant. 

ffddt  that  this  direction  was  insnificient. 
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said  lands  &c.j  to  hold  the  said  mine  &c.,  and  the  privileges 
&c,  to  the  defendants  from  the  day  of  the  date  of  the  said 
indenture  for  the  term  of  thirty  years;  yielding  and  paying 
to  the  plaintiflp  after  the  rate  of  3002.  for  eveiy  statute 
acre  of  all  the  main  coal,  and  100/.  for  every  statute  acre 
of  all  the  hoUin,  brassy  and  rough  coal,  which  should, 
during  the  term,  be  found  and  obtained  under  the  said 
premises  by  annual  payments  of  not  less  than  I  SOL  for  the 
main  coal,  and  50L  for  the  brassy,  hoUin  and  rough  coaI> 
making  together  the  sum  of  200L,  on  the  27th  day  of 
January  in  each  year:  provided  that  in  case  the  whole  of 
the  said  coals  under  the  said  lands,  so  far  as  the  same  could 
be  fairly  wrought,  should  have  been  worked  out  and  gotten 
at  any  time  prior  to  the  expiration  of  the  said  term  of  thirty 
years ;  and  that  the  said  coal  so  fairly  vnrought  should  have 
been  wholly  paid  for  after  the  rate  of  4002.  for  every  statute 
acre  thereof,  then  and  from  thenceforth  the  annual  payment 
of  2002.  should  cease  and  be  no  longer  payable ;  but  if  it 
should  happen  that  all  the  said  coal,  so  fisur  as  it  might  be 
fisdrly  wrought  as  aforesaid,  should  not  be  worked  out  and 
gotten  within  the  term,  then  that  the  defendants  should  pay 
to  the  plaintiff  the  balance  which  should  be  doe  to  him  at 
the  end  of  the  term  for  all  such  coal  after  the  rate  of  AOOL 
for  every  statute  acre  as  aforesaid,  that  is  to  say  after  the 
rate  of  3002.  for  eveiy  statute  acre  of  the  main  coal,  and 
1002.  for  eveiy  statute  acre  of  the  hollin,  brassy  and  rough 
coal  which  might  then  remain  ungotten  through  the  neglect 
or  de&ult  of  the  defendants;  and  the  defendants  covenanted 
with  the  plaintiff  that  they  would  pay  the  sum  of  200L  in 
each  year  during  the  term  for,  and  on  account  o^  the  said 
sum  of  400£,  reserved  as  aforesaid,  for  every  statute  acre  of 
the  said  coal  so  distinguished  as  aforesaid,  unless  the  same 
should  be  sooner  fairly  worked  out  and  wholly  paid  for; 
and  that  the  defendants  would  work  the  mines  in  a  proper 
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«nd  efiiectaal  manner. — ^Breach:  that  the  defendants  did  not 
continue  to  work  the  mines  in  a  proper  and  effectual  manner, 
but  therein  made  default ;  and  that  the  whole  of  the  coal 
cinder  the  said  lands  so  far  as  the  same  could  be  fairly 
wrought  had  not  been  fairly  worked  out. 

PleaSy  (inter  alia). — First,  that  the  defendants  continued  to 
work  the  mines  in  a  proper  and  effectual  manner  according  to 
the  true  meaning  of  the  said  indenture :  Secondly,  that  they 
continued  to  work  and  carry  on  the  mines  in  a  proper  and 
effectual  manner  from  the  time  of  making  the  covenant  till 
the  whole  of  the  coal  which  could  be  fairly  wrought  became 
and  was  worked  out,  and  that  before  the  commencement  of 
this  suit,  the  whole  of  the  coal  under  the  said  lands  which 
could  be  fidrly  wrought  became  and  was  worked  out  and 
gotten,  whereupon  the  defendant  from  thenceforth  ceased 
further  to  work  and  carry  on  the  said  mines. 

At  the  trial,  before  Erie,  J.,  at  the  last  assizes  for  the 
county  of  Flint,  it  appeared  that  the  arrangement  of  the 
strata  was  as  follows: — below  the  clay  and  slate  is  the  hoUin 
coal ;  below  this  is  the  brassy  coal,  and  lowest  of  all  the 
main  coal.  It  was  admitted  that  the  defendants  had  net- 
worked the  brassy  coaL  The  brassy  coal  was  about  three 
feet  seven  inches  thick.  It  was  stated  by  the  plaintiff's 
witnesses  to  be  a  seam  of  saleable  coal,  capable  of  being 
worked  at  a  fair  profit ;  that  there  was  a  good  roof  and  little 
water. 

The  defendants*  witnesses  said  that  the  roof  was  bad,  and 
that  the  seam  was  full  of  faults— of  little  value,  and  could 
not  be  worked  at  a  profit.  Some  of  the  witnesses  stated 
that  no  brassy  coal  was  worth  working.  The  defendants' 
counsel  uiged  that  the  question  was  whether  this  seam  of 
coal  could  be  worked  at  a  profit.  The  learned  Judge  told  the 
jury  that  he  would  not  give  any  explanation  as  to  what  was 
meant  by  "fiiirly  wrought  f  that  the  jury  must  judge  of  that; 
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they  were  better  judges  of  the  meaning  of  the  phrase  than 
he  was ;  he  thought  that  it  meant  what  could  be  got  by  a 
prudent  person  with  a  fair  profit,  however  small.  He  said 
that  if  the  defendants  had  worked  out  all  the  brassy  coal 
that  could  be  &irly  wrought,  they  were  entitled  to  the  ver* 
diet     The  jury  found  a  verdict  for  the  defendants. 

Wehby^  in  Easter  Term,  had  obtained  a  rule  for  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to  the 
evidence,  and  that  the  learned  judge  misdirected  the  jury 
in  omitting  to  state  to  them  what  construction  ought  to  be 
put  upon  the  words  ''fairly  wrought"  in  the  lease. 

Hayes^  Seijt,  Mclntyret  and  Coxon^  now  shewed  cause. — 
The  expression,  ''&irly  wrought,"  means  workable  at  a 
profit.  The  defendants  were  not  bound  to  work  at  a  loss, 
nor  unless  they  could  get  some  profit — ^not  necessarily  a 
great  profit,  nor  even  an  average  profit.  If  the  meaning  of 
the  expression  is  matter  of  law,  then  the  Court  can  now 
see  what  is  the  meaning  of  it.  If  mining  usage  has  given 
it  a  particular  meaning,  there  was  no  evidence  of  such 
usage  in  the  present  case.  In  Jone$  v.  Sheard,  (a)  under 
an  agreement  to  work  a  coUieiy  ''as  long  as  it  was  fairly 
workable,**  it  was  held  by  Coleridge^  J.,  that  the  defendants 
'  were  not  obliged  to  go  on  working  as  long  as  there  was  any 
coal  to  be  found;  they  were  not  obliged  to  work  at  a 
dead  loss.  All  the  evidence  was  directed  to  the  worthless 
character  of  the  coal. 

Webby  and  E.  BeavaUf  who  appeared  in  support  of  the 
rule,  were  not  called  upon. 

Pollock,  C.  B.—  We  are  all  of  opinion  that  the  direction 
of  the  learned  judge  was  insufficient,  and  that  the  verdict 

(a)  7  C.  &  P.  846. 
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cannot  standi  therefore  there  must  be  a  new  trial     Profit  is        i856. 
not  the  test  whether  this  coal  can  be  fiwrly  wrought,  though  in      "^     ' 
one  sense  it  is  so,  because  the  usages  of  mining  are  founded  «• 

RiOBT. 

on  what  can  be  done  advantageously.     "Fairly  wrought 
means,  that  which  can  be  fairly  and  properly  gotten,  ac- 
cording to  mining  usage,  without  extraordinary  difficulty 
or  expense. 

Alderson,  B. — I  am  of  the  same  opinion.  Surely  it 
could  not  be  contended,  that  if  the  market  price  of  brassy 
coal  were  to  fall,  in  consequence  of  the  supply  exceeding 
the  demand,  the  defendants  would  be  relieved  from  the 
liability  to  work.  Some  evidence  seems  to  have  been  given 
that  no  brassy  coal  could  be  worked  at  a  profit  The 
question  however  is,  assuming  that  brassy  coal  in  its  usual 
state  can  be  worked,  was  this  brassy  coal  such  as  was  fidrly 
workable  ? 

Martin,  B. — I  am  of  the  same  opinion.  I  think  that 
the  Judge  was  bound  to  state  the  meaning  of  the  words  in 
question,  or  to  sum  up  the  evidence  as  to  it  and  ask  the 
jury  what  they  thought  was  the  particular  local  meaning, 
if  any. 

Rule  absolute  (a). 

(a)  See  Bulchinton  v.  Bawker,  Smart  v.  Morton^  5  £.  &  B.  SO ; 

5  M.  &  W.  535 ;  EBiot  y.  Saidh  MeUers  v.  Dvke  of  Dewmhire, 

Devon  Railway  Company^  2  Exch.  16  Beav.  252. 
725.     As   to   the   other    point 
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•^''"*  *^*  Barnes  v.  Hayward. 

If  inpunuance  JS EEDHAM  had  obtained  a  rule  calling  on  the  defend- 

of  section  62  of  ® 

the  CommoQ     ant  to  shew  cause  why  the  Master  should  not  review  his 

Jaw  Procedure  •  n 

Act,  1854,  a  taxation,  by  allowing  to  the  plaintiff  the  costs  of  amending 
out  or  amend  a  ^^  defendant's  pleas. — After  the  pleas  had  been  delivered, 
Lonedfo^re-  ^  ^^  ^^^  ^^  obtained,  calling  on  the  defendant  to  shew 
torfaUf  Ae^**'  cause,  "  why  the  first  plea  should  not  be  struck  out  or 
action  is  made  amended,  the  same  being  framed  so  as  to  prejudice,  em- 
terms,  the  barrass,  and  delay  the  fair  trial  of  the  cause,  or  why  either 

partj  obtaining  "^ 

It  gets  the        the  first  or  second  plea  should  not  be  struck  out  as  founded 

costs  as  costs 

in  the  cause,  on  the  same  subject-matter."    Cause  being  shewn  against 

is  shewn,  the  ^^  ^^^'  upon  the  argument  the  Court  suggested  the  mode 

theViainSff  ^"  which  the  plea  ought  to  have  been  framed ;  and  a  rule 

will  not  pt  the  ^ag  made  absolute,  by  which  it  was  ordered,  that  the  first 

costs,  unless  bj  '     -^  '   , 

the  rule  the  plea  should  be  amended  in  a  particular  way,  and  as  to  the 
gives  them  to     residue  of  the  rule,  that  the  same  should  be  dischai^ed. 

him. 

The  rule  made  no  mention  of  costs.  An  order  was  after- 
wards drawn  up,  that  the  proceedings  should  be  stayed  on 
payment  of  the  debt  and  costs  to  be  taxed.  On  taxation, 
the  Master  refused  to  allow  the  plaintiff  the  costs  of  the 
'rule  nisi  and  rule  absolute,  and  proceedings  in  relation  to 
the  amendment  of  the  defendant's  pleas;  whereupon  the 
present  rule  was  obtained. 

Prentice  now  shewed  cause. — By  the  52nd  section  of  the 
Common  Law  Procedure  Act,  1852,  the  costs  of  the 
application  are  not  costs  in  cause,  but  are  in  the  discretion 
of  the  Judge.  The  rule  was  not  made  absolute  in  its 
terms,  but  discharged  as  to  part  of  the  things  asked  for. 

Needham,  in  support  of  the  rule.— The  rule  was  in  the 
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alternative.    The  plaintiff  was  compelled  to  come  to  the 

Court  for  an  order,  that  the  pleadings  should  be  reformed^ 

and  the  Court  made  an  order  under  the  52nd  section,  for     _    « 

Hatwakd. 

the  amendment  of  the  plea, 

Aldebson,  B.  —  If  a  rule  is  made  absolute  in  its  terms, 
the  party  obtaining  it  gets  the  costs  as  costs  in  the  cause. 
If  it  is  varied,  the  costs  do  not  follow  as  of  course,  but  if  the 
party  obtaining  it  wishes  any  special  terms,  he  should  ask 
to  have  them  inserted  in  the  rule.  The  plaintiff  should 
have  asked  for  these  costs. 

Mabtin,  £•— Neither  of  the  things  which  the  plaintiff 
asked  for  was  granted,  but  something  different  It  would 
be  very  inconvenient  if  the  rule  was  not  as  stated  by  my 
brother  Aldersan.  It  would  lead  to  constant  discussions 
before  the  Master  as  to  the  costs  of  rules.  As  the  not 
giving  the  costs  was  evidently  an  omission,  this  rule  will 

be  dischai^ged  without  costs. 

■ 

PoifLOCK,  C.  B.,  concurred. 

Rule  discharged. 


Insole  v,  Jawsb  and  Another.  «^«m  ii. 

V^ASE. — The  declaration  stated,  that  the  plaintiff  was  An  allegation 

<i/».«  i«  ij  J  •  •^x,  that  the  plain- 

possessed  of  certain  coal  mmes,  lands,  and  premises,  with  tiff  was  dm- 

the  appurtenances,  and  the  plaintiff  then  of  right  ought  to  J^^^dpre!' 

have  had  and  enjoyed,  and  still  of  right  ought  to  have  and  ""^ 'o^^t^to 

enjoy,  the  benefit  and  advantage  of  the  water  of  a  certidn  *>*yo  ^**^a"**ii 

of  right  ODght 


purpoMf. 

R  2 
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Stream  which  had  been  used  to  flow  alongside  the  said 
lands  and  premises,  and  which  ought  of  right  to  have  run 
and  flowed,  and  still  of  right  ought  to  run  and  flow,  in  its 
usual  and  proper  course,  along  the  said  land  of  the  plaintiff; 
but  that  the  defendants  diverted  the  said  stream  at  a  part 
higher  up  on  the  stream  than  the  plaintiff's  aforesaid  land 
and  premises. 

Pleas. — First,  not  guilty;  secondly,  that  the  plaintiff 
was  not  possessed  of  the  said  lands  and  premises. 

At  the  trial,  before  Williams^  J.,  at  the  last  assizes  for  the 
county  of  Glamorgan,  it  appeared  that  the  plaintiff  was  the 
lessee  of  certain  collieries,  and  that  the  defendants  had 
diverted  a  considerable  portion  of  the  water  of  a  stream 
which  flowed  alongside  the  land  under  which  the  plaintiff's 
mines  lay.  The  plaintiff  was  not  in  possession  of  the 
surface-land  adjoining  the  stream ;  but  the  demise  of  the 
collieries  to  him  contained  a  grant  of  ^^  liberty  to  use  and 
enjoy  for  colliery  purposes,"  all  streams,  brooks,  and  right 
of  water  appertaining  and  belonging  to  the  said  farm  and 
lands,"  &c.  The  plaintiff  had  never  used  the  water  of  the 
river  for  colliery  purposes.  The  learned  Judge  directed  a 
verdict  for  the  defendants,  reserving  leave  to  plaintiff  to 
move  to  enter  a  verdict  for  him. 

Grov€f  in  Easter  Term,  obtained  a  rule  accordingly, 
against  which 

JEvans  {Phipson  and  Cr.  B.  Hughes  with  him),  now  shewed 
cause. — The  grant,  if  such  a  grant  could  be  made,  which 
is  very  doubtful,  was  only  for  colliery  purposes.  The  plain- 
tiff *s  rights  are  not  those  of  a  riparian  proprietor.  Whatever 
right  he  may  have,  it  is  not  that  which  is  claimed  in  the 
declaration.    (They  were  then  stopped  by  the  Court) 

Grove  and  Giffard  appeared  in  support  of  the  rule. 
Per  Curiam. — Whatever  the  plaintiff's  rights  may  be 
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under  the  lease,  as  to  which  we  need  express  no  opinion, 
the  question  is  not  open  on  the  present  record.  A 
material  issue,  viz.,  the  traverse  of  the  possession  of  the 
land  adjoining  the  stream,  has  been  rightly  found  for  the 
defendants.     The  rule  must  therefore  be  discharged. 

Rule  discharged. 


L 


Luce  v.  Izod. 


Juwt  12. 


USH  had  obtained  a  rule   to  shew  cause  why  the  Oq  a  motion 
defendant  should  not  be  at  liberty  to  plead  an  equitable  shew  cause  why 


jt  c  &°  equitable 

detence.  pie.  ghouid  not 

The  declaration  was  on  a  deed,  by  which  the  plaintiff  fe^^JStld' 


and  defendant,  who  were  practising  as  surgeons  in  Swallow-  *5**|J['i^'^*i^en 
field  and  Stratfield  Mortimer,  dissolved  partnership ;  and  ^  the  plaintiflf 

'  ^  /  of  having  the 

the  defendant  covenanted  that  he  would  not  practice  as  a  issue  tried  by 

the  Court. 

suigeon  in  the  parish  of  Swallowfield  or  Shinfield,  in  the      in  an  action 
county  of  Berks,  without  the  express  consent  of  the  plaintiff,  ant  binding  the 
and  it  alleged  as  a  breach,  that  he  did  so  practice.     The  ^^  practice  in 
abstract  of  the  plea  sought  to  be  pleaded  was  as  follows : —  jiowed^n''^ 
(After  setting  out  the  deed)— that  a  part  of  Shinfield  is  in  the  S?at*w  b^tw^n 
Stratfield  Mortimer  practice,  and  that  in  a  certain  account  the  defenduit 

*^  and  the  plain- 

mentioned  in  the  deed,  its  value  constitutes  part  of  the  value  tiff  the  pan  of 

S.,  in  which 

of  that  practice,  and  that  such  value  was  computed  from  the  the  defendant 

ledger  of  the  accounts  of  that  practice,  which  ledger  included  always  been 

the  accounts  of  patients  residing  in  the  said  part;  that  the  in^s.%i!|and 

defendant  paid  the  plaintiff  for  the  privilege  of  exclusive  prac-  intended"y°the 

tice  in  that  part  of  Shinfield ;  that  it  was  not  intended  that  ^^^^ '/;. 

the  covenant  should  restrain  him  from  practising  in  that  part  fendant  from 

*^  °  *  practising  in 

of  Shinfield,  but  that  the  covenant  was  so  framed  by  mis-  the  part  of  S. 

in  question  I 

take,  owing  to  the  circumstance  that  the  part  in  question  and  that  the 
is  surrounded  by  the  district  of  the  Stratfield  practice,  and  forth  in  the  de- 
was  habitually  identified  by  the  parties  with,  and  was  part  ^  framed  by 

mistake. 
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]  856.  of  that  district  (and  therefore  that  the  covenant  ought  to  be 
"J^JJ^  reformed  by  excepting  therefrom  the  part  in  question))  and 
,  ^-  that  the  breaches  were  committed  in  that  part. 

IZOD.  *^ 

The  Court  directed  that  it  should  be  made  part  of  the 
rule,  that  the  issue  on  the  plea  should  be  decided  by  the 
Court  instead  of  by  the  jury^  so  that  the  Court  might  either 
direct  the  issue  to  be  tried  by  a  Judge,  or  otherwise  give 
relief  according  to  its  own  view  of  the  case. 

Manisfy  now  shewed  cause. — The  defendant  wants  to 
plead,  by  way  of  equitable  defence,  that  the  covenant  was 
erroneously  drawn,  and  ought  to  be  reformed.  The  plaintiff 
objects  to  power  being  given  to  the  Judge  to  dispose  of  the 
plea.  A  Judge  cannot  reform  the  agreement,  and  then 
try  the  action  as  if  brought  on  such  reformed  agreement 
[Martin^  B. — The  plea  affords  sufficient  ground  for  a  per- 
petual  injunction.  The  defendant  is  entitled  to  say,  that 
as  between  him  and  the  plaintiff  part  of  Shinfield  was 
considered  as  within  Stratfield  Mortimer.] 

Pollock,  C.  B. — In  a  recent  case  before  as,  an  equitable 
plea  was  disposed  of  by  a  jury  in  a  very  unsatis&ctory  way. 
We  considered  it  for  the  advantage  of  the  plaintiff,  and 
more  satisfactory,  that  such  an  issue  should  be  tried  by  the 
Judge.  The  rule  will  be  absolute  that  the  defendant  be 
at  liberty  to  plead  the  plea,  striking  out  so  much  as  alleges 
that  the  covenant  ought  to  be  reformed. 

Martin,  B.,  and  Brahwbll,  B.,  concurred. 

Rule  absolute  accordingly. 
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SouTHCOTE  t?.  Stanley.  •^«»«  4, 


Ti 


HE  declaration  stated,  that  at  the  time  of  the  com-  A  declaration 

mitting  of  the  grievances,  &c.,  the  defendant  was  possessed  defendant  was 

of  an  hotel,  into  which  he  had  then  permitted  and  invited  foteUnto which 

the  plaintiflF  to  come  as  a  visitor  of  the  defendant,  and  in  Jhe^piJ^^ff  "^ 

which  the  plaintiflF  as  such  visitor  then  lawfully  was  by  the  *°  ^^^^  ■^* 

*^  J  J  vtntor,  and  in 

permission  and  invitation  of  the  defendant,  and  in  which  which  there  waa 

a  glass  door, 

hotel  there  then  was  a  glass  door  of  the  defendant,  which  which  it  was 

,  ,  ,  ,  necessary  for 

It  was  then  necessary  for  the  plaintiflF,  as  such  visitor,  to  the  plaintiff  to 

open  for  the  purpose  of  leaving  the  hotel,  and  which  the  purpose  of  leav. 

plaintiflF,  as  such  visitor,   then  by  the  permission  of  the  in^^hichthe 

defendant  and  with  his  knowledge,  and  without  any  warn-  fhe^oermission 

ing  from  him,  lawfully  opened  for  the  purpose  aforesaid,  as  of  thedefend- 

a  door  which  was  in  a  proper  condition   to  be  opened:  his  knowledge, 

*      *  *"  and  without  any 

nevertheless,  by  and  through  the  mere  carelessness,  negli-  warning  from 

him,  lawfully 

gence,  and  default  of  the  defendant  in  that  behalf;  the  said  opened  for  the 

-  .!_        •  •  11  T.«  J  purpose afore- 

door  was  then  m  an  insecure  and  dangerous  condition,  and  ^id,  as  a  door 

unfit  to  be  used  or  opened,  and  by  reason  of  the  said  door  a  proper*con. 

being  in  such  insecure  and  dangerous  condition,  and  unfit  ^Jjjn^*? 


o  o  ~    '  openea:  ncYer- 

as   aforesaid,    and  of  the   then   carelessness,  negligence,  ^^"'A*"^ 
default,  and  improper  conduct  of  the  defendant  in  that  mere  careless- 

^  ■        ^  ness,  neligence, 

behalf,  a  large  piece  of  glass  from  the  said  door  fell  out  of  and  default  of 

.     .  ,  the  defendant, 

the  same,  to  and  upon  the  plaintiflF,  and  wounded  him,  and  the  door  was 
he  sustained  divers  bodily  injuries,  and  remained  ill  and  insecure  and 
unable  to  work  for  a  long  time,  &c.  dition'and  u^fit 

Demurrer  and  joinder  therem.  l^d^yTa^Si 

of  the  said  door 
being  in  such 

Raymond,  in  support  of  the  demurrer. — The  declaration  insecure  and 

*  *•  dangerous  con- 

dition, and  of 
the  then  carelessness,  neelxgenoe,  default  and  improper  conduct  of  the  defendant  in  that  behalf* 
a  large  piece  of  glass  fell  from  the  door  and  wounded  the  plaintiff. 
Hdd,  that  the  declaration  disclosed  no  cause  of  action  against  the  plaintiff. 
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discloses  no  cause  of  action.     It  is  not  stated  that  the 
plaintiff  was  in  the  hotel  as  a  guest,  but  merely  as  a  visitor ; 
^    V.  and  there  is  no  alleiration  that  the  defendant  knew  of  the 

Stanlet.  ° 

dangerous  condition  ol  the  door.  To  render  the  defendant 
liable,  the  declaration  ought  to  have  shewn  some  contract 
between  the  plaintiff  and  the  defendant,  which  imposed  on 
the  latter  the  obligation  of  taking  care  that  the  door  was 
secure;  or  it  should  have  alleged  some  negligence  on  the 
part  of  the  defendant  in  the  performance  of  a  duty  which 
he  owed  to  the  plaintiff.  [^Bramwell,  B. — ^If  a  person 
invites  another  into  his  house,  and  the  latter  can  only  enter 
through  a  particular  door,  is  it  not  the  duty  of  the  former 
to  take  care  that  the  door  is  in  a  secure  condition  ?]  He 
may  not  be  aware  that  the  door  is  insecure.  This  decla- 
ration only  alleges,  that  through  the  carelessness,  negli- 
gence, and  default  of  the  defendant,  the  door  was  in  a 
dangerous  condition :  that  cannot  be  read  as  involving  the 
allegation  that  the  defendant  knew  that  the  door  was 
insecure.  All  facts  necessary  to  raise  a  legal  liability  must 
be  strictly  averred;  Metcalfe  Y,Hetheringtan{a).  [AldersaUfB. 
— ^It  is  not  stated  that  it  was  the  duty  of  the  defendant,  as 
an  hotel  keeper,  to  take  care  that  the  door  was  secure. 
Suppose  a  person  invites  another  to  his  house,  and  the  latter 
runs  his  hand  through  a  pane  of  glass,  how  is  the  former 
liable  7] — The  Court  then  called  on 

Gray,  contr^ — The  declaration  shews  a  duty  on  the 
part  of  the  defendant,  and  a  breach  of  that  duty.  It  is 
immaterial  whether  the  injury  takes  place  in  a  private 
house,  or  in  a  shop,  or  in  a  street ;  the  only  question  is, 
whether  the  person  who  complains  was  lawfully  there? 
The  case  is  similar  in  principle  to  that  of  Randkson  v. 
Murray  {b)y  which  decided  that  a  warehouseman,  who 
(a)  11  Ezch.  257,  (6)  8  A.  &  £.  lOD. 
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lowers  goods  from  his  warehouse,  is  bound  to  use  proper        1866. 
tackle  for  that  purpose.     [Aldersans  B. — It  is  the  duty  of    g^^^^^g 
every  person  who  hangs  anything  over  a  public  way  to  take  ^^ 

care  that  it  is  suspended  by  a  proper  rope.]     Whether  it 
be  a  private  house  or  a  shop,  a  duty  is  so  far  imposed  on 
the  occupier  to  keep  it  reasonably  secure,  that  if  a  person 
lawfully  enters,  and  through  the  negligence  of  the  occupier 
in  leaving  it  in  an  insecure  state,  receives  an  injury,  the 
occupier  is  responsible.     Here  it  is  alleged  that  the  de- 
fendant invited  the  plaintiff  to  come  into  the  hotel  as  a 
visitor;  that  shews  that  he  was  lawfully  there.     [Pollocky 
C.  B. — The    position,   that  an   action   lies  because   the 
plaintiff  was  lawfully  in  the  house,  cannot  be  supported : 
a  servant  is  lawfully  in  his  master's  house,  and  yet  if  the 
balusters  fell,  whereby  he  was  injured,  he  could  not  main- 
tain an  action  against  the  master.     If  a  lady,  who  is  invited 
to  dinner,  goes  in  an  expensive  dress,  and  a  servant  spills 
something  over  her  dress,  which  spoils  it,  the  master  of  the 
house  would  not  be  liable.     Where  a  person  enters  a  house 
by  invitation  the  same  rule  prevails  as  in  the  case  of  a 
servant.     A  visitor  would  have  no  right  of  action  for  being 
put  in  a  damp  bed,  or  near  a  broken  pane  of  glass,  whereby 
he  caught  cold.     Alderson^  B. — The  case  of  a  shop  is 
different,  because  a  shop  is  open  to  the  public ;  and  there 
is  a  distinction  between  persons   who  come   on  business 
and  those  who  come  by  invitation.] 

Pollock,  C.  B. — We, are  all  of  opinion  that  the  declara- 
tion cannot  be  supported,  and  that  the  defendant  is  entitled 
to  judgment.  I  do  not  think  it  necessary  to  point  out  the 
reasons  by  which  I  have  come  to  that  conclusion;  because 
it  follows  from  the  decision  of  this  Court  (a),  that  the  mere 
relation  of  master  and  servant  does  not  create  any  implied 

(a)  Priestley  v.  Fowler,  3  M.  &  W.  1. 
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daty  on  the  part  of  the  master  to  take  more  care  of  the 
servant  than  he  may  reasonably  be  expected  to  do  of  him- 
*'•  self     That  decision  has  been  followed  by  several  cases  (a), 

and  is  now  established  law,  though,  I  believe,  the  principle 
was  not  recognised  until  recent  times.  The  reason  for  the 
rule  is,  that  the  servant  undertakes  to  run  all  the  ordinary 
risks  of  service,  including  those  arising  from  the  negligence 
of  his  fellow  servants.  The  rule  applies  to  all  the  members 
of  a  domestic  establishment,  so  that  the  master  is  not  in 
general  liable  to  a  servant  for  injury  resulting  from  the  negli- 
gence of  a  fellow  servant;  neither  can  one  servant  maintain 
an  action  against  another  for  negligence  whilst  engaged  in 
their  common  employment.  The  same  principle  applies 
to  the  case  of  a  vbitor  at  a  house :  whilst  he  remains  there 
he  is  in  the  same  position  as  any  other  member  of  the 
establishment,  so  far  as  regards  the  negligence  of  the  master 
or  his  servants,  and  he  must  take  hb  chance  with  the  rest. 

Alderson,  B. — I  am  of  the  same  opinion. 

Brabtwell,  B. — I  agree  with  Mr.  Gray  to  this  extent, 
that  where  a  person  is  in  the  house  of  another,  either  on 
business  or  for  any  other  purpose,  he  has  a  right  to  expect 
that  the  owner  of  the  house  will  take  reasonable  care  to 
protect  him  from  injury;  for  instance,  that  he  will  not 
allow  a  trap-door  to  be  open,  through  which  the  visitor 
may  fall.  But  in  this  case  my  difficulty  is  to  see  that  the 
declaration  charges  any  act  of  commission  If  a  person 
asked  another  to  walk  in  his  garden,  in  which  he  had  placed 
spring-guns  or  men-traps,  and  the  latter,  not  being  aware  of 
it,  was  thereby  injured,  that  would  be  an  act  of  commission. 
But  if  a  person  asked  a  visitor  to  sleep  at  his  house,  and 

(a)  See  Hutchinson  y.  The  Newcastle^  York  and  Berwick  Railway 
Company^  5  Exch.  348 ;  Wif^ett  v.  Fox,  11  Exch.  832. 
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the  fimner  omitted  to  see  that  the  sheets  were  pstoperly 
aired,  whereby  the  visiUnr  caaght  cold,  he  could  maintain 
no  action,  for  there  was  no  act  of  commission,  but  simply  *• 

an  act  of  omission.  This  declaration  merely  alleges  that 
*'  by  and  through  the  mere  carelessness,  negligence,  default 
and  improper  conduct  of  the  defendant,"  the  glass  fell  fix)m 
the  door.  That  means  a  want  of  care — a  de&ult  in  not 
doing  something.  The  words  are  all  n^atives,  and  under 
these  circumstances  the  action  is  not  maintainable.  I 
doubted  whether  the  words  *' carelessness,  negligence,  and 
improper  conduct,*'  &c,  might  not  mean  something  equi* 
valent  to  actual  commisnon,  but  on  the  best  consideration 
which  I  can  give  the  subject,  it  appears  to  me  that  they 
do  not  mean  that,  but  merely  point  to  a  negative.  If  I 
misconstrue  the  declaration,  it  is  the  fault  of  those  who 
so  framed  it. 

Judgment  for  the  defendant 


Evans  v.  Harries.  /«fie9. 

INLANDER. — The  declaration  stated  that  the  plaintiff,  in  an  action  for 

before  aod  at  the  time  of  the  committing  of  the  grievances,  plaintiff  in  his 

&c,  was,  and  carried  on  the  trade  and  business  of  an  teepeTiur"' 

innkeeper  at  a  certidn  inn  or  public-house,  called,  &c. ;  f^fficient  to  al- 

^  r  '  ^  '   lege  and  prove, 

and  the  defendant,  well  knowing  the  premises,  falsely  and  "  special  dam. 

age*  *  general 

midiciously  spoke  and  published  of  the  plaintiff,  in  relation  lou  of  custom, 

without  stating 

to  him  the  plaintiff  in  his  said  trade  and  business,  and  the  the  names  of 
carrying  on  and  conducting  thereof  by  him  the  plaintiff,  in  who  ceased  to 
the  presence  and  hearing  of  divers  persons,  to  wit,  at  the  t^^;""^'  ^"^ 
said  inn  or  public-house,  and  in  the  presence  and  hearing 
of  divers  guests  and  customers  of  the  plaintiff  and  other 
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w  

persons  there  then  being,  the  words  following: — (The 
declaration  then  set  out  the  words.)— Whereby  and  by 
^^  reason  whereof  the  plaintiff  has  been  and  is  greatly  injured 
in  his  said  trade  and  business,  and  has  experienced  and 
sustained  sensible  and  material  diminution  and  loss  in  the 
custom  and  profits  of  the  said  inn  in  his  trade  and  business 
aforesaid,  by  divers  persons,  in  consequence  of  the  com- 
mitting of  the  said  grievances,  whose  names  are  to  the 
plaintiff  unknown,  having  avoided  the  said  inn  or  public- 
house,  and  abstaining  from  being  guests  and  customers  of 
the  pldntiff  as  such  innkeeper  as  aforesaid  in  his  said  trade 
and  business,  as  they  otherwise  would  have  been  but  for 
the  committing  of  the  said  grievances  by  the  defendant 

Plea. — Not  guilty. 

At  the  trial  before  fPUliamSf  J.,  at  the  last  Pembrokeshire 
assizes,  the  slander^  having  been  proved,  the  plaintiff's 
counsel  proposed  to  ask  the  plaintiff  whether  he  had  found 
any  difference  in  the  profits  of  his  business  since  the  utter- 
ing of  the  slander.  This  question  was  objected  to  by  the 
defendant's  counsel,  but  the  learned  Judge  overruled  the 
objection,  and  the  plaintiff  stated  *'  that  his  business  was 
less,  and  that  many  customers  had  ceased  to  come  to  his 
house."  The  learned  Judge  left  it  to  the  jury  to  say 
whether  the  loss  of  business  arose  fi^m  the  slander,  and  his 
lordship  directed  them  to  assess  the  damages  separately, 
whereupon  the  jury  found  15L  for  the  slander  and  5/.  for 
the  loss  of  business. 

Giffard,  in  the  following  term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  grounds,  first,  that  the  evidence  of  the 
loss  of  business  was  improperly  received;  secondly,  that 
the  learned  Judge  misdirected  the  jury  in  leaving  to  them 
whether  the  loss  in  business  arose  from  the  slander,  there 
being  no  sufficient  evidence  of  such  loss. 
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Evans  {Grove  with  him)   now  shewed  cause. — The         1856. 

evidence  of  loss  of  business  was  admissible^  and  the  ques-      '^^P'^     ' 

tion  was  properly  left  to  the  jury.     The  case  falls  within  v, 

...  ...  Habbiks. 

the  principle  of  the  decision  in  Hartley  ▼•  Herring  (a). 

There  the  declaration  alleged  that  the  plaintiff  was  employed 

to  preach  at  a  dissenting  chapel^  and  that  the  defendant 

charged    him  with   incontinence,    per  quod  the  persons 

frequenting  the  chapel  refused  to  permit  him  to  preach 

there,  and  discontinued  giving  him  the  profits  which  they 

usually  had,  and  otherwise  would  have  given ;  and  that  was 

held  sufficient  without  saying  who  those  persons  were,  or 

by  what  authority  they  excluded  him.     Lord  Kenyan^  C.  J., 

said,  **  Where  a  plaintiff  brings  an  action  for  slander  by 

which  he  lost  his  customers  in  trade,  he  ought  in  his 

declaration  to  state  the  names  of  those  customers,  in  order 

that  the  defendant  may  be  enabled  to  meet  the  chai]ge,  if 

it  be  false.     But  here  the  plaintiff  was  in  possession  of  this 

office,  and  we  are  to  conclude  upon  this  record  that  he  was 

properly  licensed:  but  how  could  he  have  stated  the  names 

of  all  his  congregation  ?    He  has  stated,  that  in  consequence 

of  the  words  spoken  of  him  by  the  defendant  he  was  removed 

from  his  office,  and  lost  the  emoluments  of  it,  which  I  think 

is  sufficient"     So  here,  it  would  be  difficult  for  the  plaintiff 

to  ascertain  the  names  of  the  customers,  or  the  reason  why 

they  ceased  to  frequent  his  house ;  but  the  house  having 

been  less  frequented  immediately  after  the  slander,  it  is 

natural  to  conclude  that  the  loss  of  custom  arose  from  it 

So  in  Ashley  v.  Harrison  (&),  which   was  an   action  for 

libelling  a  performer  at  a  theatre,  who,  in  consequence, 

refused  to  appear,  whereby  the  plaintiff  lost  the  profits  of 

her  performance,  Lord  Kenyon  ruled,  that  under  the  latter 

allegation  the  plaintiff  might  shew  that  the  receipts  of  the 

(a)  8  T.  B.  130.  (&)  1  Esp.  47. 
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1856.  house  had  declined,  but  not  that  particular  persons  had 
"^  *  given  up  their  boxes,  since  that  was  damage  which  should 
o*  have  been  specially  allied  in  the  declaration. 


Hajuuss. 


Giffdrd  and  Bawen,  in  support  of  the  rule* — General 
evidence  of  the  loss  of  custom  was  not  admissible.  [Martin, 
B. — How  is  a  public-house  keeper  whose  only  customers 
are  persons  passing  by,  to  shew  a  damage  resulting  from 
the  slander  unless  he  is  allowed  to  give  general  evidence  of 
a  loss  of  custom  ?]  In  order  to  entitle  the  plaintiff  to  have 
such  evidence  submitted  to  the  jury,  he  ought  to  have 
excluded  every  other  cause  from  which  a  loss  of  custom 
might  have  arisen;  as,  for  instance,  the  neighbourhood 
having  become  more  temperate,  or  another  inn  having 
been  opened.  [Martinf  B. — Suppose  a  person  falsely  stated 
that  an  eating-house  keeper  sold  unwholesome  food,  whereby 
he  lost  his  business;  how  is  he  to  know  the  names  of  all 
his  customers  who  left?  Pollock,  C.  B,— Here  there  was 
evidence  of  a  loss  of  custom,  and  no  other  reason  could 
be  assigned  for  it  but  the  slander.] 

Per  CuiOAM  (a). — The  rule  must  be  diichaiged. 

Rule  discharged^ 

(a)  PoUoek,  C.  Bn  Marim,  B.,  and  Bramn^  B. 


TRINITY  TERM,    19  VICT.  255 

1856. 


Broom  v.   BaTCHELOR.  June  9, 

X  HE  declaration  stated,  that  before  and  at  the  time  A  guarantee 
of  the  making  of  the  promise  therein  mentioned  one  defendant  to 
Edge  had  been  and  was  a  manufacturer  of  carpets,  and  ^^^  foi*_ 
for  a  long  time  before  then  elapsed  had  been  accustomed  conliderat^^n 
to  buy  goods  of  the  plaintiff  for  the  purposes  of  his  said  ^^^l^^^^'^ 
trade  upon  credit,  and  had  been  used  and  accustomed  to  *'•»  ^  hereby 

agree  to  guar- 

pay  for  the  said  goods  by  bills  of  exchange  accepted  or  •nt«e  the  pay- 
otherwise  given  by  the  said  Edge  to  the  plaintiff:    that  of  exchange 
the  defendant  on  &c.,  in  consideration  that  the  plaintiff  said  B.Ld^ 
would  continue  to  give  such  credit  as  aforesaid  to  the  said  AScTiThereby* 
Edge,  agreed  to  guarantee  the  payment  of  all  bills  of  ^{^  Se^^I 
exchange  drawn  by  the  plaintiff  and  accepted  by  Edge,  ^^^^^"^ 
and  also  the  payment  of  any  balance  that  might  at  any  "*y  ^  ^^f 
time  thereafter  be  due  from  Edge  to  the  plaintiff. — Aver-  to  the  said  B. 

This  guarantee 

ment:    that  although  he   the  plaintiff  did  continue   to  to  include  all 
give  credit  to  the  said  Edge  in  pursuance  of  the  said  change  now 
agreement,  and  to  supply  the  said  Edge  with  goods  in  the  li^^^'fj^^ 
way  of  his  trade  upon  such  credit  as  aforesaid ;  and  although  SiiJ^y'!"— ' 
after  the  making  of  the  said  agreement  a  certain  bill  of  J^^^j^^*^ 
exchange  drawn  by  the  plaintiff  upon  Edire  for  the  sum  of  <>/ the  giving  of 

^  ./  r  r  "^  the  guarantee 

IS2L  I5s.  payable  four  months  after  date,  and  accepted  there  wero'biils 

running  and  an 

by  Edge,  became  due  and  payable;  and  although  there  account  due 

flV^Wi    T^     4#^    U 

was  at  the  time  of  the  commencement  of  this  suit  a  large  and  future  deal, 
sum  of  money,  to  wit,  the  sum  of  500L  due  &c.  from  Edge  to  thepartioTwere 
the  plaintiff,  of  which  the  defendant  before  suit  had  notice,  "^^^JJ^* 

the  guarantee 
extended  to  future  ai  well  as  to  past  transactions :  per  PoHoek,  C.  B.  and  Martin,  B.     ^nnn- 
wtU,  B.,  dUtentiente. 

Also  per  PoHock,  C.  B.,  and  Martin,  B.,  that  the  principle  of  construction  ut  res  magis  valcat 
onam  pereat  applied.  Per  BramweU,  B.,  that  the  words  prim&  facie  referred  to  past  transactions, 
that  the  latter  clause  was  explanatory  and  did  not  ada  to  the  fomier ;  and  tnat  the  maxim  in 
ouestion  does  not  apply  in  cases  where  there  are  extrinsic  circumstances  in  relation  to  which 
tne  words  used  are  m  their  primary  sense  intelligible. 
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1856.        7^^  ^^6  defendant  did  not  nor  would  indemnify  the  plaintiff, 

^^^^^''^^^      nor  pay  to  him  the  moneys  so  due  to  him  upon  and  in 

V.  respect  of  the  said  bill  of  exchange  and  the  said  balance  of 

Batchelob. 

account 

Pleas  (inter  alia.)— First :  that  defendant  did  not  agree  as 
alleged.  Secondly :  that  the  plaintiff  did  not  continue  to 
give  credit  to  Edge  in  pursuance  of  the  said  agreement  as 
in  the  declaration  mentioned. — Issues  thereon. 

At  the  trial  before  BramweU^  B.,  at  the  Spring  Assizes 
for  the  county  of  Worcester,  it  appeared  that  the  plaintiff 
had  been  in  the  habit  of  supplying  goods  to  one  Edge  on 
credit.  In  May,  1854,  Edge,  being  indebted  to  the  plain- 
tiff in  121/.  9s.  \0d.  for  goods  supplied,  and  in  989/.  2s. 
secured  by  five  bilb  of  exchange  accepted  by  Edge  and 
then  running,  the  plaintiff  applied  to  him  for  security,  and 
it  was  then  agreed  between  the  plaintiff  and  Edge  that  if 
the  plaintiff  would  continue  to  give  credit  to  Edge,  the 
defendant  would  guarantee  "Edge's  account  The  following 
guarantee  was  accordingly  signed  by  the  defendant,  and 
banded  by  him  to  the  plaintiff: — 

*^  Memorandum  of  agreement  between  Samuel  Broom 
and  James  Batchelor.  In  consideration  of  the  credit  given 
by  Mr.  Samuel  Broom  to  Mr.  Joseph  Edge,  I  hereby  agree  to 
guarantee  the  payment  of  all  bills  of  exchange  drawn  by  the 
sidd  Samuel  Broom,  and  accepted  by  the  said  Joseph  Edge. 
Also  I  hereby  agree  to  guarantee  the  payment  of  any 
balance  that  may  be  due  from  the  said  Joseph  Edge  to 
the  said  Samuel  Broom.  This  guarantee  to  include  all 
bills  of  exchange  now  running,  as  well  as  the  balance  of 
account  at  this  day. — Dated  the  26th  day  of  May,  1854. 

'*  Jaues  Batchelob." 

After  the  giving  of  the  guarantee  the  plaintiff  continued 
to  supply  Edge  with  goods  in  the  way  of  his  trade  upon 
credit  till  January  1856.     It  appeared  that  all  the  debts 
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due  from  Edge  to  the  plaintiff  at  the  date  of  the  guarantee        1856. 

had  been  satisfied,  and  the  bills  then  running  had  been      ^T^*^ 

duly  paid.     On  cross-examination  the  plaintiff  stated  that  «. 

/  '^  ^      ^        ^  .        Batobelos. 

this  guarantee  had  been  given  in  lieu  of  an  old  one,  which 
was  admitted  to  have  referred  to  future  transactions.  He 
said  that  he  wished  for  a  new  one,  because  the  old  one  was 
not  stamped.  On  the  22nd  of  January,  1854,  a  bill  for 
\Z2L  15^.,  accepted  by  Edge,  and  made  payable  to  the 
plaintiff,  became  due  and  was  dishonoured.  The  plain- 
tiff's attorney  applied  to  the  defendant  to  pay  the  bill,  and 
on  his  refusing  to  do  so  the  present  action  was  brought 

At  the  close  of  the  plaintiff's  case  the  defendant's  counsel 
objected  that  no  consideration  appeared  on  the  face  of  the 
guarantee  (a),  and  that  the  guarantee  applied  only  to  past 
transactions.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff  for  the  amount  claimed,  reserving  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him. 

Whateley,  in  Easter  Term,  obtained  a  rule  nisi  accordingly, 
against  which 

Keating  and  Phipson  now  shewed  cause  (May  29). — If 
the  consideration  can  be  cead  as  a  future  consideration,  the 
Court  will  so  read  it.  That  it  may  be  so  read  is  clearly  estab- 
lished by  the  authorities.  In  Haigh  v.  Brooks  (&),  Sleek  v. 
Hoe{c\  Butcher  v.  Stewart  (rf),  King  v.  Cole  {e\  Tannery. 
Moore  (f),  the  terms  were  ambiguous,  and  the  instruments 
might  have  been  treated  as  referring  to  past  considerations. 
The  rule  that  the  construction  shall  be,  *'ut  res  magis  valeat 
quam  pereat,"  applies  to  the  present  case.  Mare  v.  Charles  (g) 
b  a  very  strong  case,  recently  decided  by  the  Court  of  Queen'a 

(a)  By  19  &  20  Vict.  c.  97, 8. 3,  (c)  14  Q.  B.  481. 
tlie  consideration  for  a  gaarantee  (d)  11  M.  &  W.  857. 
made  afler  the  passing  of  tliat  (e)  2Exch.  628. 
Act  need  not  appear  in  writing.  (f)  9  Q.  B.  1. 

(b)  10  A.  &  E.  309.  (g)  5  E.  &  B.  978. 

VOL.    I. — N.   6.  S  EXCIT. 
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Bench,  where  that  rule  was  acted  upon.   [Pollock^  C.  B. — 

It  is  a  fair  rule  of  construction,  but  we  should  not  adopt  it 

».  if  we  thought  it  clear  that  it  would  not  carry  out  the  inten- 

Batchelob.      ^  °  ^  •'        ^  , 

tions  of  the  parties.]  —  The  natural  construction  of  this 
guarantee  is,  that  but  for  the  two  last  clauses  it  would  not 
extend  to  past  transactions.  The  use  of  the  word  "  include** 
shews  that  the  guarantee  extends  to  future  transactions. 
The  part  which  is  included  is  less  than  the  whole  which 
includes  it 

ffhateley  and  Skinner,  in  support  of  the  rule. — There  is  no 
rule  that  a  guarantee  which  may  be  construed  as  refer- 
ring to  future  transactions  must  be  so  construed.  The  true 
meaning  must  in  all  cases  be  collected  from  the  instrument. 
Here  the  words  *^  credit  given"  cannot  have  a  double 
meaning  so  as  to  refer  to  past  as  well  as  future  credit; 
Saikes  v.  Todd  (a).  In  a  considered  judgment  in  Nkkoban 
V.  Paget  (b),  Bayley,  B.,  said,  that  *'it  is  not  unreasonable 
to  expect  from  a  person  who  is  furnishing  goods  on  the 
faith  of  a  guarantee,  that  he  will  take  the  guarantee  in 
terms  which  intelligibly  point  to  the  party  giving  the 
guarantee,  the  extent  to  which  he  expects  that  the  liability 
is  to  be  carried.''  [Bramwell,  B. — In  another  case  you  will 
find  it  laid  down  that  he  who  would  limit  his  liability  must 
take  care  to  do  so  (c).]  In  the  document  before  the  Court, 
''the  credit,**  means  the  existing  credit — ''credit  given  and 
all  bills  drawn** — both  refer  to  the  past  "May  be  due" 
means  what  may  be  found  to  be  due  on  taking  the  account 
In  AUnutt  v.  Ashenden  (J),  a  guarantee  of  A.'s  account  was 
held  to  extend  only  to  his  existing  account 

Cur,  adv.  vult. 

(a)  8  A.  &  £.  846.    They  re-         (e)  See  Hargreaoe   v.   Smee^ 

ferred  also  to  Hawea  v.  Arm*  6  Bing.  244. 
^rong,  1  Bing.  K.  C.  761.  (d)  SVLkG.  392. 

(5)  1  Cro.  &  M.  48. 
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There  being  a  difierence  of  opinion  amongst  the  learned       IS56. 
Judges,  they  now  delivered  their  opinions  seriatim. 


Bramwell,  B. — I  am  of  opinion  that  this  rule  should  be 
made  absolute.  The  guarantee  on  which  the  action  is 
founded  is  as  follows : — *^  Memorandum  of  agreement  be- 
tween Samuel  Broom  and  James  Batchelor.  In  considera- 
tion of  the  credit  given  by  Mr.  Samuel  Broom  to  Mr.  Joseph 
Edge,  I  hereby  agree  to  guarantee  the  payment  of  all  bills 
of  exchange  drawn  by  the  said  Samuel  Broom  and  accepted 
by  the  said  Joseph  Edge.  Also,  I  hereby  agree  to  guaran* 
tee  the  payment  of  any  balance  that  may  be  due  from  the 
said  Joseph  Edge  to  the  said  Samuel  Broom.  This  gua- 
rantee to  include  all  bills  of  exchange  now  running  as 
well  as  the  balance  of  account  due  at  this  day."  The  facts 
were,  that  at  the  date  of  the  guarantee  the  plaintiff  had  had 
dealings  with  Edge ;  that  there  were  bills  of  exchange  and 
a  balance  as  mentioned  in  the  guarantee;  that  for  them 
and  for  future  dealings  the  defendant  was  responsible  by  a 
guarantee  already  given  by  him  for  which  this  was  subsd- 
tuted,  and  that  the  plaintiff  and  Edge  contemplated  future 
dealings,  of  which  the  defendant  was  aware.  There  was, 
therefore,  matter  past  and  future,  to  one  or  both  of  which 
the  guarantee  might  extend.  The  question  is,  whether  it 
extended  to  both,  or  to  the  past  only  ?  I  am  of  opinion  that 
it  was  limited  to  the  past  **  Given**  is  the  past  participle, 
and,  prima  &cie,  must  have  its  primary  natural  meaning, 
viz.,  **  already  given.*'  The  same  remark  applies  to  the  words 
'^ drawn"  and  "accepted."  In  like  way,  in  the  next  sen- 
tence, "may  be'*  is  the  present  tense,  and  prima  facie 
means  "  noti?  may  be."  Again,  the  definite  article  *Hhe" 
is  used  in  speaking  of  the  credit  given,  as  though  that  credit 
was  something  ascertained  and  known.  It  certainly  cannot 
be  denied  that  these  words  and  expressions  all  apply  to  and 

8  2 


Bkoox 

9. 

Batchblob. 


260  EZCHEQUKR   REPORTS. 

include  past  transactions ;  and  it  is  strange  that  there  is  in 

this  part  of  the  guarantee  no  word  relating  to  the  future ; 

_     V.  and  yet  that  it  should  be  read  thus :  "  In  consideration  of 

Batchxlob. 

the  credit  given  and  any  credit  to  be  given^  I  guarantee 
all  bills  drawn  and  to  be  drawn^  accepted  and  to  be 
accepted^  and  anj  balance  that  may  or  shall  be  due."  Such 
a  construction  could  not  be  contended  for,  but  for  two  cir- 
cumstances to  which  I  now  refer.  The  first  is,  that  the 
last  clause  in  the  guarantee  shews  that  the  former  clauses 
did  not  extend  to  past,  and  so  must  extend  to  future 
bills  and  balances,  and,  no  doubt,  if  the  former  clauses 
do  not  extend  to  past  transactions  they  must  apply  to 
future.  But,  read  alone,  they  clearly  include  the  past, 
and  I  am  of  opinion  that  read  with  the  last  clause  their 
construction  remains  the  same.  The  last  clause  is  explana- 
tory, not  additional,  in  its  effect.  It  does  not,  like  the 
second,  begin  with  '*  also,  I  agree  to  guarantee,"  or  any 
equivalent  expression.  It  does  not  say,  "  this  guarantee  to 
extend  to,"  but,  explaining  what  has  gone  before,  and  speak- 
ing of  it  as  existing — ^*  this  guarantee** — it  says  what  it  is  to 
include.  But  if  it  is  an  explanatory  clause  and  shews  that 
the  former  clauses  did  include  past  transactions,  the  argu- 
ment, founded  on  their  having  no  operation  unless  they 
apply  to  the  future,  fails.  Indeed  this  last  clause,  to  my 
mind,  confirms  the  defendant's  construction,  for,  as  I 
observe  no  words  of  extension  or  addition  used  in  it,  I 
do  not  see  on  what  principle,  if  it  is  viewed  as  an  ex- 
planatory clause,  we  are  to  say  that  these  matters  are 
included  in  addition  to  those  expressly  named.  It  certainly, 
too,  is  singular  that  this  clause,  if  a  clause  of  extension, 
should  have  extended  the  guarantee  to  that  which  prima  facie 
is  meant  by  the  prior  clauses;  viz.,  past  transactions,  and  not 
to  those  which,  prim&  facie,  are  not  meant,  viz.,  future. 
The  other  matter  relied  on  by  the  plaintiff  is,  that  if 
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the  word  ''given''  is  read  as  past,  there  is  no  consideration        1856.    . 
and  the  document  is  void,  and  so,  ut  res  magis  valeat  quam      ^^^^^^^^ 
pereat,  it  must  be  read  as  **  to  be  ffivcn."    And  I  airree  that    _     «• 

f  \  °  ^  J^ATOHBLOR. 

if  extrinsic  circumstances  shewed  that  that  must  be  the 

• 

meaning,  it  might  be  so  read :  but  I  wholly  deny  the  appli- 
cation of  that  maxim  to  a  case  like  the  present  where  there 
are  extrinsic  circumstances  in  relation  to  which  the  words 
used  are,  in  their  primary  sense,  intelligible.  It  would  be 
to  translate  the  maxim  referred  to,  thus,  *'  rather  than  there 
should  be  an  invalid  agreement  about  one  matter,  miscon- 
strue it,  and  make  it  apply  to  another."  But,  further,  on 
the  plaintiff's  construction  these  difficulties  arise  :  *'  given  " 
cannot  well  mean  <' given  and  to  be  given,**  and  yet  it  is 
difficult  to  suppose  the  parties  did  not  consider  the  past 
credit  as  a  consideration  in  fiict  However,  let  it  be 
read  so,  or  let  it  be  read  thus — ''the  credit  to  be  given;" 
in  either  view  the  future  credit  is  the  only  consideration  in 
law.  What  is  the  result?  Is  the  guarantee  as  to  past 
transactions  void  ?  The  parties  clearly  did  not  mean  that. 
Is  it  only  operative  as  soon  as  a  fresh  credit  is  given  ?  If  so, 
it  was,  till  then,  revocable  by  the  defendant.  The  parties 
did  not  mean  that  Further,  on  the  latter  supposition  the 
defendant  becomes  liable  for  the  whole  amount  of  past  debt 
as  soon  as  a  trifle  of  fresh  credit  is  given.  No  doubt,  if 
the  plaintiff  agreed  to  give  a  future  credit,  and  in  con- 
sideration of  that  the  defendant  agreed  to  guarantee  past 
and  future  dealings,  the  guarantee  would  be  good;  but 
there  b  no  pretence  for  saying  that  this  is  the  meaning  of 
the  document;  the  plaintiff  is  bound  to  nothing.  It  is 
unnecessary  to  refer  to  the  authorities;  they  shew  no  doubt 
that  whenVords,  primi  facie  importing  a  past  consideration, 
are  insensible  with  reference  to  extrinsic  circumstances, 
unless  understood  to  mean  future  consideration,  and  they 
are  capable  of  that  meaning,  they  shall  have  it     I  decide 
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^  1856.        this  case  on  the  ground  on  which  AUnuttv.  A$h€ndm{a\ 
^^^"'^"^      which  is  in  point,  was  decided,  viz.,  that  the  words  are 
«•  intelligible  in  their  primary  meaning  with  reference   to 

'  extrinsic  circumstances,  and  consequently  that  meaning 
they  are  to  have  and  no  other ;  and  that  meaning,  for  the 
reasons  I  have  given,  I  think  is  to  guarantee  past  trans- 
actions only. — The  plaintiff  said  that  this  guarantee  had 
been  given  in  lieu  of  an  old  one,  he  desiring  to  have 
such  a  guarantee  on  a  stamp  and  the  old  one  not  being 
on  a  stamp.  That  reason  may  be  true  in  point  of  fiict, 
.  though  invalid  in  point  of  law,  because  the  old  guarantee 
did  not  require  a  stamp,  as  being  an  agreement  relating  to 
the  sale  of  goods.  The  defendant's  contention,  on  the 
other  hand,  although  not  proved,  was,  that  he  desired  to 
get  rid  of  his  liability  for  future  matters,  and  cancelled  the 
old  guarantee  and  gave  this  one  for  the  past  debt.  This 
question  should,  in  any  view  of  it,  have  been  left  to  the 
jury,  and  there  ought  therefore  to  be  a  new  trial.  I  thought 
that  neither  party  asked  to  have  it  left,  and  I  did  not  think 
it  required  to  be  left,  because  it  appeared  to  me  that  the 
guarantee  was  on  the  face  of  it  intelligible  and  capable 
of  being  construed  with  reference  to  the  other  extrinsic 
circumstances  of  the  case. 

Martin,  B. — I  am  of  opinion  that  this  rule  should  be 
discharged.  The  facts  as  proved  at  the  trial  were  these ; — 
that  the  plaintiff,  Samuel  Broom,  had  received  in  payment 
from  Joseph  Edge  several  bills  of  exchange,  and  was  also 
his  creditor  on  a  balance  of  account,  and  that  it  was 
then  intended  that  further  business  should  take  place 
between  them ;  and,  thereupon,  the  defendant  gave  to  the 
plaintiff  the  guarantee  stated  in  the  judgment  of  my  brother 

(a)  5  M.  &  G.  392. 
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BramtoelL     It  was  contended,  that  upon  the  face  of  this        1856. 

writing  the  guarantee  extended  only  to  past  transactions,      "^^^^^ 

and  was  therefore  void  for  want  of  consideration.     I  am  of   „     »• 

Batchslok. 

opinion  that  it  is  not  void.    I  quite  feel  that  it  is  impossible 
to  reconcile  all  the  decisions  which  have  taken  place  upon 
the  subject,  but  it  seems  to  me  that  the  late  cases  are  the 
more  correct,  and  that  to  the  construction  of  contracts  of 
this  kind,  the  rule  that  contracts  should  be  construed  ^^  ut  res 
magis  valeat  quam  pereat"  applies.    This  doctrine  has  been 
very  recently  applied  by  the  Court  of  Queen's  Bench  in  the 
case  of  Mare  v.  Charles  {a)y  and  with  the  general  view  there 
expressed  by  that  Court  I  entirely  concur.     If  the  writing 
be  read  as  contended  for  by  the  defendant,  it  is  entirely 
void  and  unavailing,  but  if  read  as  meaning  that  upon  credit 
being  afterwards  given  the  guarantee  should  attach,  it  is 
valid  and  effectual     It  is  my  opinion   that  the  writing 
shews  that  future  credit  was  intended.    The  last  stipulation 
provides  that  the  guarantee   should   include   all  bills  of 
exchange  then  running,  and  also  the  existing  balance  of 
account     This  seems  to  me  to  shew  that  these  were  some- 
thing different  from  the  bills  of  exchange  and  balance  of 
account  mentioned  in  the  former  part  of  the  writing,  and  if 
so  these  last  could  be  nothing  but  bills  of  exchange  there- 
after to  be  given,  and  the  balance  of  account  thereafter  to 
grow  due.    If  this  is  so,  then  the  cases  of  Haigh  v.  Brooks(b), 
Butcher  v.  Stuart  {c\  and  Goldshede  v.  Swan  (^Q,  are  distinct 
authorities  that  the  writing  ought  to  be  read  as  **  in  con- 
sideration of  the  credit  to  be  thereafter  given;''  in  other 
words,  that  the  ambiguous  expressions  ought  to  be  read  ut 
res  magis  valeat.    It  seems  to  me  that  this  writing  ought  to 

be  construed  in  the  same  manner  as  the  writing  was  in 

* 

(a)  5  E.  &  B.  978.  (c)  11  M.  &  W.  857. 

\h)  10  A.  &  E.  309.  (i)  1  Exch.  154. 
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1856.        Wkite  y.  Woodward  {d)j  as  meaning  that  conditionally  on  a 
^^"^•"^^      real  and  bona  fide  future  credit  to  be  given  by  the  plaintiff 

_     «•  to  Mr.  Edee  the  defendant  contracts  to  iruarantee.    I  think 

Batchelor.  T  .  . 

that  the  original  view  of  my  brother  Bramwell  was  correct, 

and  that  this  rule  must  be  discharged. 

Pollock,  C.  B. — The  question  for  our  decision  in  this 
case  is  this :  what  is  the  meaning  of  a  certain  writing  by 
which  the  defendant  agreed  to  guarantee  the  payment  of 
'^ bills  of  exchange,  and  any  balance"  creating  a  debt  from 
one  Joseph  Edge  to  the  plaintiff?  Is  the  guarantee  confined  to 
bills  running  at  the  date  of  the  guarantee  and  to  the  balance 
then  due,  or  does  it  extend  to  bills  and  balances  arising 
thereafter  ?  In  order  to  interpret  the  document,  the  Court 
may,  no  doubt,  be  informed  by  the  evidence  given  in  the 
cause  of  every  circumstance  between  the  parties  calculated 
to  throw  any  light  upon  what  they  intended  by  the  lan- 
guage used.  Here  there  had  been  former  dealings,  and 
future  dealings  were  contemplated.  It  may  be  well  to  con- 
sider what  is  the  meaning  of  the  first  part  of  the  guarantee 
without  reference  to  the  second  part,  which  states  what  it  is 
to  include.  The  expression  ^<  in  consideration  of  the  credit 
given  I  hereby  agree  to  guarantee  the  payment  of  all  bills 
drawn  by  Broom,  and  accepted  by  Edge,  also,  I  hereby 
agree  to  guarantee  the  payment  of  any  balance  that  may  be 
due,"  in  my  judgment  relates  prim&  facie  to  future  transac- 
tions. The  word  *' given"  is  indefinite  in  point  of  time.  It 
is  no  doubt  the  perfect,  but  it  may  mean  past,  present,  or 
future.  The  word  "drawn"  is  also  equivocal;  but  the 
expression  "  may  be"  is,  in  my  judgment,  clearly  fiijure. — 
I  have  been  unable  to  find  any  authority  in  any  dictionary ; 
but  in  Cruden's  Concordance  of  the  Bible  ftt)m  sixty  to 

(a)  5  C.  B.  810. 
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eighty  references  are  given  to  the  expression  **  may  be,"        1856. 
nine  out  of  ten  of  which  have  manifestly  a  reference  to  the      ^^T^^^ 

•^  Broom 

future^  and  not  one  is  necessarily  future.  The  Concordance  9. 

.  Batchklor. 

of  Sbakspeare  gives  no  references  to  words  so  common  as 

"  may"  and  "  be."  But  as  far  as  I  can  bring  my  knowledge 
of  the  English  language  to  bear  upon  the  subject,  ^*  may  be," 
is  much  oftener  used  with  reference  to  the  future  than  the 
past  or  the  present. — It  does  not  mean  the  balance  now 
due.  If  that  was  intended  nothing  was  more  easy  and 
obvious  than  to  say  so.  It  does  not  in  my  judgment  mean 
the  balance  which,  upon  an  investigation  of  the  accounts, 
may  turn  out  to  be  due  at  this  moment  The  period  is  inde- 
finite, and,  according  to  all  the  authorities  I  can  find,  *^  may 
be*'  relates  to  the  future  rather  than  the  past.  If  this  be 
true,  then  the  ambiguous  expression  ''drawn,*'  which  no 
doubt  may  mean  already  drawn,  or  to  be  drawn,  must  be 
expounded  in  like  manner  and  must  receive  a  construction 
relating  to  the  future.  But  then  comes  the  clause  alleged 
to  be  explanatory  only,  and  that  says,  *'  this  guarantee  to 
include  all  bills  now  running  as  well  as  the  balance  of  ac- 
count at  this  day."  If  the  former  part  related  to  the  future 
only,  this  clause  was  necessary  to  make  the  guarantee  apply  to 
bills  then  running  and  to  the  balance  then  due,  and  this 
construction  is  much  aided  by  the  consideration  that  it  must 
be  presumed  that  the  parties  meant  something  by  what 
they  agreed  to;  whereas,  if  the  construction  contended  for 
by  the  defendant  be  the  true  one,  the  agreement  operated 
nothing  and  was  wholly  void  for  want  of  a  consideration.  I 
agree  with  my  brother  Martin  that  the  rule  ought  to  be 
dischaiged.    The  rule  therefore  will  be  discharged. 

Rule  discharged 
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/mm  10.  Tatlob  V.  Laird. 

The  defendant  X  HE  declaration  stated,  that  in  December,  1853,  the 
tracted with  the  defendant  bad  entered  into  an  arrangement  witb  tbe  Lords 
Admirmltj  to  ^^  ^^^  Majesty's  Admiralty  to  build  a  steam-vessel  for  them, 
itMimlTMMl      ^^^  ^^  ^^^  ^^®  vessel  and  all  appertaining  to  her,  in 

inpotetothe  Admiralty  to  Africa,  and  thence  proceed  with  certain 
follows :—        Government  officers  to  survey  and  explore  tbe  river  Niger, 

*•  I  am  wiUinr      ,  ,  *f  r 

to  give  you  the  in  Africa  aforesaid,  and  its  tributaries,  in  an  exploring  and 

command  of  the    . j.  ,.  .  .  .  , 

steamer  des-  trading  expedition,  upon  certain  terms  agreed  upon  between 

ezploringlmd  ^®  defendant  and  the  said  Lords  of  the  Admiralty ;  and 

upth^riw*^  thereupon,  by  an  agreement  between  the  plaintiff  and  the 

tri?uuri^  ***  defendant,  the  plaintiff  and  the  defendant  agreed  that  the 

Your  pay  to  defendant  should  give  to  the  plaintiff,  and   the  plaintiff 

of  50/.  per  should  take,  the  command  of  the  said  vessel  when  she  was 

month  com-        t     m  j 

mencing  from  built,  and  procccd  with  her  on  the  said  expedition ;  that  the 
ber,  1853,  and  p^y  of  the  plaintiff  should  be  at  the  rate  of  50/.  per  month, 
of  20per'cent.  Commencing  from  the  1st  December  in  the  year  aforesaid, 
ceeds^orthr^'  ^^^  ^^^^  ^^^  plaintiff  should  also  be  paid  a  commission  of 
ma^brin^°"  twenty  per  cent,  on  the  net  proceeds  of  the  produce  the 
'*^*i"'  h  °  plaintiff  might  bring  down  the  said  river  &c. — (The  de- 
plaintiff  wrote  claration  then  stated  other  stipulations  not  material  to  the 

to  tbe  defend- 
ant as  fol-         present  question.) — Averments :  that  after  the  making  of 

lows  * 

•«  In  answer  the  said  agreement  the  vessel  was  completed  and  built,  and 
ofj^terday  ^^^  defendant  gave  to  the  plaintiff  certain  instructions  as  to 
cominwi"of  ***  '^®  carrying  out  of  the  said  agreement,  and  the  said  vessel 

the  vessel  to  go 

out  in  a  trading  and  exploring  voyage  to  the  river  Niger  and  its  tributaries  ai  a  fixed  pay  of  507. 

fer  month  and  20  per  cent,  on  the  net  proceeds  of  the  goods  obtained,  I  beg  leave  to  say  that 
accept  the  service  and  the  terms  you  mention.** — The  vessel  proceeded  up  the  Niger  under 
the  command  of  the  plaintiff  as  far  as  Dagbo  when  the  plaintiff  refused  to  proceed  further  and 
abandoned  the  command. 

which  gave  a 
not  subject 


Tatlob 
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proceeded  under  the  command  of  the  plaintiff  upon  the       I8&6. 
said  expedition ;  and  the  plaintiff  undertook  the  said  com- 
mand and  acted  as  commander  of  the  said  vessel  according  v. 
to  the  said  agreement;  and  the  plaintiff  observed,  in  all 
respects,  the  said  instructions  from  the  defendant,  and 
large  quantities  of  produce  were  brought  down  the  said 
river  bj  the  plaintiff  during  the  said  expedition,  and  sold, 
and  proceeds  received  therefrom ;  and  the  plaintiff  has 
observed,  in  every  respect,  the  said  agreement  on  his  part 
and  has  done  all  things  necessary  &c.  to  entitle  the  plaintiff 
to  have  the  said  pay  and  commission  paid  to  him,  according 
to  the  terms  of  the  said  agreement,  and  to  have  the  said 
agreement  performed  in  every  respect  by  the  defendant — 
Breaches:  that  the  defendant  has  not  paid  the  said  pay, 
but  a  large  sum,  to  wit  l,000il,  is  still  due ;  nor  has  the 
defendant  paid  the  plaintiff  the  commission  upon  the  net 
proceeds  of  produce  brought  down  the  said  river  by  the 
plaintiff  during  the  said  expedition,  but  a  large  sum  of  the 
same  for  commission,  to  wit  500/.,  is  still  due. — There  was 
also  a  count  for  work  and  materials,  journeys  and  attend- 
ances, commission,  salaries  and  allowances. 

Pleas  (inter  alia)  to  first  count— First:  that  the  defendant 
did  not  promise  or  agree  as  alleged.  Secondly:  that 
the  plaintiff  did  not  act  as  commander  of  the  said  vessel 
according  to  the  said  agreement,  nor  did  the  plaintiff 
observe  the  said  instructions  from  the  defendant ;  nor  were 
such  quantities  of  produce  brought  down  the  said  river 
by  the  plaintiff  during  the  said  expedition,  nor  sold,  nor 
proceeds  received  thereon  as  alleged ;  but  on  the  contrary 
thereof,  the  plaintiff  wholly  failed  and  made  default  in  the 
respective  premises.  To  the  residue  of  the  declaration, 
never  indebted  and  payment. — Issues  thereon. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings 
after  last  Michaelmas  Term,  the  following  facts  appeared — 
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1856.        1°  March,  1852,  the  defendant  entered  into  an  agreement 
)^^    '      with  the  Lords  of  the  Admiralty  to  build  a  screw  steam- 
V.  vessel  for  the  parpose  of  exploring  the  river  Niger  and  its 

tribataries.  It  was  also  to  be  a  trading  expedition.  The 
plaintiff  applied  to  the  defendant  for  employment  on  the 
expedition,  and,  after  some  correspondence,  the  defendant, 
on  the  20th  December,  1853,  wrote  to  the  plaintiff  as 
follows: — 

<'  Referring  to  what  passed,  I  now  beg  to  state  that  I  am 
willing  to  give  joa  the  command  of  the  steamer  now 
building  by  Mr.  John  Laird,  of  Birkenhead,  and  destined 
for  an  exploring  and  trading  voyage  up  the  river  Niger  and 
its  tributaries.  Your  pay  to  be  at  the  rate  of  50L  per 
month,  commencing  from  the  1st  December,  and  a  com- 
mission of  twenty  per  cent,  on  the  net  proceeds  of  the 
produce  you  may  bring  down.  The  cabin  table  to  be  found 
by  you.  The  vessel  is  intended  to  be  sailed  out  to  Fernando 
Po,  and  there  to  take  on  board  the  officers  appointed  by  the 
Admiralty  to  survey  and  explore  the  river;  these  officers 
are  to  be  treated  as  passengers.  Your  acceptance  of  this 
offer  will  be  considered  conclusive." 

On  the  21st  December  the  plaintiff  wrote  to  the  defend- 
ant as  follows : — 

**  In  answer  to  your  letter  of  yesterday,  offering  me  com- 
mand of  the  vessel  you  are  now  having  built,  to  go  out  on 
a  trading  and  exploring  voyage  to  the  river  Niger  and  its 
tributaries  at  a  fixed  pay  of  50/.  per  month,  and  20  per 
cent  on  the  net  proceeds  of  the  goods  obtained,  I  beg  leave 
to  say  that  I  accept  the  service  and  the  terms  you  mention." 

The  defendant  afterwards  gave  to  the  plaintiff  written 
instructions  for  his  guidance  during  the  expedition.  These 
instructions  stated  that  the  main  design  of  the  voyage  was 
to  ascend  the  River  Tchadda,  the  eastern  branch  of  the 
Niger,  as  high  as  possible  during  the  rise  of  the  river.    The 
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vessel  sailed  from  Liverpool  in  Maj,  1854,  and  in  the  fol- 
lowing month  arrived  at  Fernando  Po,  where  the  officers 
appointed  by  the  government  to  accompany  the  expedition 
came  on  board,  and  the  plaintiff  took  the  command  of  the 
vessel  The  vessel  left  Fernando  Po  on  the  8th  July,  and 
proceeded  on  the  expedition  up  the  River  Tchadda.  On  the 
16th  August,  when  the  vessel  was  about  eight  miles  short 
of  Dagbo,  which  had  been  already  reached  by  former 
travellers,  the  plaintiff  wished  to  terminate  the  expedition, 
stating  that  it  was  impossible  to  proceed  further  up  the 
river.  The  government  officers  would  not  consent,  inas- 
much as  the  object  of  the  expedition  would  be  thereby 
frustrated,  whereupon  the  plaintiff  refused  to  act  any  longer 
as  master,  and  on  the  17  th  August  the  chief  government 
officer  took  the  command  of  the  vessel.  The  vessel  pro- 
ceeded about  250  miles  above  Dagbo,  and  on  the  28th 
September  began  to  return,  the  river  not  being  naviga- 
ble after  that  month  until  the  following  July.  The  vessel 
arrived  at  Fernando  Po  on  the  7  th  instant,  when  the  com- 
mand was  again  given  up  to  the  plaintiff,  and  she  arrived 
in  England  in  February,  1855.  Evidence  was  adduced  on 
the  part  of  the  defendant  to  shew  that  the  plaintiff  was 
incompetent,  negligent,  and  unskilful  whilst  in  command  of 
the  vessel,  and  that  he  had  not  carried  on  the  trading 
operations  as  he  ought  to  have  done.  The  plaintiff  claimed 
his  salary  at  the  rate  of  SOL  a  month,  from  the  1st  De- 
cember, 1853,  to  the  7th  March,  1855,  allowing  350/.  paid 
on  account ;  and  he  also  claimed  250/.  for  commission. 

It  was  objected  on  the  part  of  the  defendant,  that 
this  was  a  contract  for  service  during  the  entire  voyage,  to 
be  paid  for  at  the  rate  of  50/.  a  month,  and  by  20  per  cent, 
commission  on  the  trading  proceeds,  and  that  as  the^  plaintiff 
had  abandoned  the  command  of  the  vessel  before  the  voyage 
was  completed  he  was  not  entitled  to  recover  anything.   It 
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was  submitted  on  the  part  of  the  plaintiff^  that  he  was 
entitled  to  recover  as  upon  a  quantum  meruit  In  answer 
to  a  question  left  by  the  learned  Judge  to  the  jury,  they 
found  that  the  plaintiflp  had  abandoned  the  command  of 
the  vessel  on  the  17th  August,  1854.  The  learned  Judge 
expressed  an  opinion  that  the  plaintiff  was  entitled  to  recover 
on  a  quantum  meruit,  and  he  left  it  to  the  jury  to  say  what 
was  a  fair  remuneration  for  the  plaintiff's  services.  The  jury 
found  a  verdict  for  the  plaintiff  on  the  indebitatus  count 
with  3222.  damages,  allowing  ten  months  salary,  minus  the 
350L  paid  on  account,  and  172 A  for  commission.  The  first 
issue  was  also  found  for  the  plaintiff;  the  second  for  the 
defendant;  and  leave  was  reserved  to  move  to  enter  the 
verdict  for  him  on  the  indebitatus  count. 

fFatsoHf  in  the  following  term,  obtained  a  rule  nisi  accord- 
ingly, on  the  ground  that  the  plaintiff,  not  having  performed 
the  contract,  and  having  abandoned  the  command  of  the 
vessel,  was  not  entitled  to  recover  on  a  quantum  meruit ;  or 
for  a  new  trial  on  the  ground  that  the  damages  were 
excessive. 

Sir  JF.  Thes^er  and  Maude  shewed  cause  in  last  Easter 
term  (April  22). — The  plaintiff,  is  entitled  to  retain  ttie 
verdict.  Some  service  was  performed,  and  m  respect  of 
that  the  plaintiff  may  recover  on  a  quantum  meruit  As  a 
general  rule,  where  a  party  cannot  recover  a  stipulated 
remuneration  because  he  has  not  performed  the  entire 
work  which  was  to  be  the  consideration  for  it,  still  if  the 
other  party  has  derived  any  benefit  fi'om  his  services,  the 
law  implies  a  promise  to  pay  so  much  as  they  are  reason- 
ably worth.  That  principle  has  been  affirmed  in  several 
cases  which  are  collected  in  the  note  to  Cutter  v.  Powell, 
2  Smith's  Lead.  Caa.  21.  [PoUock,C.B.—Ia  not  this  an  entire 
and  indivisible  contract  for  service  during  the  whole  of  the 
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expedition,  the  payment  to  be  calculated  at  the  rate  of  50L 
a  moDth.]  It  is  a  contract  by  the  month.  In  Hartl^  v.  Har- 
mon (a),  the  plaintiff  was  hired  as  superintendent  of  works, 
his  '^salary  to  be  at  the  rate  of  150  guineas  per  annum," 
either  part;  to  have  the  option  of  determining  the  engage- 
ment by  a  month's  notice.  At  the  end  of  eighteen  months 
the  plaintiff  was  dismissed  without  notice  or  cause  assigned, 
eighteen  months'  wages  being  then  due  to  him,  and  it 
was  held  that  he  might  recover  eighteen  months'  wages 
under  a  count  for  work  and  labour.  So  here  the  plaintiff 
is  entitled  to  retain  the  verdict  for  601  He  acted  in 
command  of  the  vessel  for  eight  months,  and  has  only 
received  payment  for  seven  months'  services.  If  the  de- 
fendant has  sustained  any  damage  from  the  plaintiff  having 
abandoned  the  command,  that  is  the  subject  of  a  cross 
action. — (They  also  argued,  upon  the  facts,  that  the  plaintiff 
was  entitled  for  commission,  to  the  amount  found  by  the 
jury,  and  that  the  damages  were  not  excessive.) 

WatsoHi  Wilder  and  TomKnsonf  in  support  of  the  rule. — 
This  is  a  contract  for  service  during  the  whole  voyage; 
and  the  performance  of  the  entire  work  is  a  condition  pre- 
cedent to  the  right  to  recover  anything.  The  case  is  pecu- 
liar in  this  respect,  that  the  remuneration  extends  over  a 
period  antecedent  to  the  service,  and  even  antecedent  to 
the  contract  According  to  the  argument  on  the  part  of 
the  plaintiff,  if  he  had  refused  to  go  the  voyage  he  might 
nevertheless  have  recovered  for  the  time  previous  to  the 
departure  of  the  vessel  The  plaintiff's  abandonment  of  the 
command,  when  the  important  service  commenced,  caused 
an  entire  failure  of  consideration.  The  case  is  analogous  to 
that  of  freight,  which  can  only  be  recovered  pro  rat&  itineris, 
where  from  the  circumstances  a  new  contract  may  be 

(a)  11  A.  &  £.  798. 
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implied;  VUerboom  v.  Chapman  {a).     There  is  no  autho- 
rity for  saying,  that  where  a  contract  for  service  is  entire,  a 
party  who  has  only  performed  a  portion  of  it  is  entitled  to 
payment     The  case  of  a  servant  depends  on  this  principle, 
that  inasmuch  as  the  service  is  homogeneous  thr(nighout  the 
year,  where  there  is  a  stipulation  for  monthly  wages,  if  there 
has  been  a  month's  service  there  shall  be  a  month's  pay. 
The  master  does  not  lose  the  benefit  of  the  service  for  one 
month,  because  he  is  deprived  of  the  service  in  the^foUow- 
ing  month.     In  this  case  the  defendant  is  not  entitled  to 
one  month's  pay,  because  the  defendant  has  not  received 
one  month's  benefit.     He  would  never  have  agreed  to  pay 
the  plaintiff  at  the  rate  of  50L  a  month  if  the  latter  had 
not  agreed  to  go  the  whole  voyage.    The  case  is  similar  to 
that  of  a  contract  to  make  a  perfect  article  for  a  certain  sum 
of  money,  in  which  case,  unless  it  is  completed,  the  workman 
cannot  recover  either  for  the  materials  found  or  for  the  work 
done;    Sinclair  v.  Bowks  {b)*     Suppose  a  person  employs 
another  to  paint  a  picture,  and  agrees  to  pay  him  100/.  a 
month  so  long  as  he  is  engaged  upon  it,  could  the  latter,  at 
the  end  of  three  months,  leave  the  picture  unfinished  and 
recover  300JL  ?  [Alderson^  B. — Suppose  the  plaintiff  had  per- 
formed all  the  service  except  for  the  last  few  hours,  is  he  to 
be  paid  nothing  ?]  Where  a  contract  is  in  its  nature  undivisi- 
ble,  there  is  no  right  to  part  payment.    If  the  plaintiff  could 
recover  in  this  action,  the  defendant  might  recover  back  the 
money  in  an  action  against  him  for  abandoning  the  com- 
mand of  the  vessel.      In  Lambum  v.  Cruden  (c),   Tindal, 
C.  J.,  said,  "  No  new  contract  arises  by  implication  of  law, 
upon  a  simple  dissolution  of  a  special  contract  of  hiring  and 
service,  in  respect  of  services  performed  under  such  special 


(a)  13  M.  &  W.  230.  (b)  9  B.  &  C.  92. 

(c)  2  Man.  &  G.  253. 


Laibd. 
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contract  prcTiousIj  to  its  being  so  dissolved ;  **  and  a  fortiori        1 355, 
where  the  servant  abandons  the  service  without  the  leave      ^T"^*^^ 

^  ,  .  TATLOa 

of  bis  master. — They  also  referred  to   De  Bemardy  v.       ^  v. 
Harding  {a). 

Cur.  adv.  tnUtw 


Pollock^  C.  B. — We  are  of  opinion  that  the  plaintiff  is 
entitled  to  a  verdict  for  SOL  on  the  first  count,  on  the  ground 
that  the  contract  between  the  parties  was  for  a  monthly 
payment,  that  eight  of  those  months  had  elapsed  and 
only  seven  been  paid  for.  In  the  defendant's  letter  to 
the  plaintiff,  he  uses  the  expression,  <<Your  pay  to  be  at 
the  rate  of  601.  per  month.^  What  would  have  been  the 
effect  of  these  words  had  they  been  unqualified  and  unex- 
plained by  anything  subsequent,  it  is  unnecessary  to  say, 
for  in  the  plaintifi^s  answer  he  uses  the  expression,  ''pay  of 
50/.  per  month.**  If  this  does  not  differ  firom  the  defend- 
ant's letter,  it  shews  what  it  means ;  if  it  does,  it  is  a  new 
or  counter  offer  by  the  plaintiff,  and  being  accepted  by  the 
defendant,  is  the  basis  of  the  contract  between  them.  Its 
terms,  therefore,  supersede  or  explain  those  of  the  previous 
letter  of  the  defendant.  There  ''per  month*'  means  "each 
month,"  or  monthly ; "  and  gives  a  cause  of  action  as  each 
month  accrues,  which,  once  vested,  is  not  subsequently  lose 
or  divested  by  the  plaintiff's  desertion  or  abandonment  of 
his  contract  The  words  are  plain ;  and  no  mercantile 
man  would  doubt  what  was  meant.  But  further,  if  this 
meaning  is  not  given,  the  result  would  be,  that  had  the 
plaintiff  died,  or  the  voyage  failed  at  the  last  moment, 
nothing  would  be  payable  by  the  defendant,  because, 
according  to  his  contention,  the  performance  of  the  entire 
work  contracted  for  was  a  condition  precedent  to  the  right 
to  receive  anything.     This  cannot  have  been  intended.     It 

(a)  8  Exch.  822. 
YOU  I. — V.  &  T  BXCH, 
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Tatloh 

r. 
Laird. 


is  said  on  the  other  hand,  that  if  the  plaintiff's  constraction 
prevails,  he  might  stay  in  England  three  or  four  months, 
then  refuse  to  go  on  the  voyage,  and  claim  to  be  paid  for 
the  months  elapsed,  and  the  defendant  have  no  remedy  but 
in  a  cross  action.  No  doubt  that  would  follow;  but  agree* 
ments  should  be  construed  as  though  made  on  the  snppo^ 
sition  that  both  parties  would  observe  them,  not  break  them ; 
and  on  that  supposition  the  plaintiff's  construction  is  rea- 
sonable, and  the  defendant's  is  not  Further,  the  pleadings 
of  both  suppose  a  claim  due,  though  only  part  of  the  work 
agreed  to  be  done. 

As  to  the  other  question,  we  think  there  was  some  evi- 
dence to  go  to  the  jury  on  behalf  of  the  plaintiff;  but  we 
also  think  his  damages  on  that  should  be  nominal,  or  next 
to  nominal.  If  he  is  content  with  this,  then  the  verdict 
should  stand  for  SOL ;  if  not,  there  should  be  a  new  trial 

Rule  accordingly. 


June  5. 

Where  the 
surety  of  a 
Crown  debtor 
has  paid  the 
debt  of  his 
principal,  an 
order  that  he 
shall  be  placed 
in  the  situation 
of  the  Crown, 
and  a  writ  of 
extent  be  put 
in  force  in  his 
behalf,  is  not 
absolute  in 
the  first  in- 
stance, though 
notice  of  mo- 
tion has  been 
served  on  the 
principal  and 
the  Crown,  and 
no  one  appears 
to  oppose  the 
application. 


Regina  v.  Salter. 

XN  this  case  the  defendant  had  become  bound  jointly 
with  R.  S.  Parry  and  W.  Pearce  in  a  bond  to  secure 
sums  payable  to  her  Majesty  for  duties  of  excise  on 
malt  made  by  the  defendant  On  the  9th  of  Septem- 
ber, 1852,  there  was  due  from  the  defendant  the  sum  of 
172121  Is.  7^,  and  a  writ  of  extent  issued  out  of  this 
Court  to  recover  the  amount  against  the  defendant.  Pre- 
viously to  the  1st  of  April  her  Majesty  had  received  the 
whole  of  the  duties  with  the  exception  of  2472.  lis.  On 
that  day  Parry  and  Pearce  paid  this  sum  to  the  officer  of 
her  Majesty's  excise  in  discharge  of  the  balance  of  the 
arrears  of  duties  and  the  costs.  Part  of  this  sum,  amount- 
ing to  97/.  lis.  lOd.,  was  paid  out  of  the  proper  monies  of 
Parry  and  Pearce.     It  was  stated  that  the  defendant  had 
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become  bankrupt  Notice  of  motion  had  been  served  on 
the  Crown,  the  defendant,  and  his  assignees. 

Kmgdon^  in  Easter  Term  (April  25),  moved  on  behalf  of 
the  sureties,  Parry  and  Pearce,  for  an  order  that  they  should 
be  placed  in  the  situation  of  the  Crown,  and  that  the  writ 
of  extent,  which  had  issued  against  the  defendant,  should 
be  put  in  force  on  their  behalf  until  they  should  have 
been  reimbursed  the  sum  paid  by  them  in  discharge  of 
the  said  duties. — ^The  sureties  are  anxious  that  an  order 
absolute  should  be  granted  in  the  first  instance.  In 
Begina  v.  Robinson{a)  no  notice  of  the  motion  had  been 
given  to  the  defendant.  Here  the  Crown,  the  defendant, 
and  his  assignees  have  been  served,  and  no  one  appears  to 
oppose  the  application. 

Per  Curiam. — We  can  only  grant  an  order  nisi  in  the 
first  instance.  Counsel  will  then  appear  for  the  Crown 
and  notify  its  consent. 

Order  accordingly ;  to  be  served  on  the 
solicitor  of  Inland  Revenue,  the  de- 
fendant and  his  assignees. 
The  rule  was  now  made  absolute ;  counsel  appearing  on 
the  part  of  the  Crown,  and  consenting. 

(a)  RsonrA  v,  Hjekbt  Robinson. 

WATSON,  in  Easter  Term  (May  1,  1855),  moved  that  James 
Robinson,  a  snretj,  who  had  paid  the  debt  of  the  defendant  to  the 
Crown,  should  be  placed  in  the  situation  of  the  Crown ;  and  that  a 
writ  of  extent,  which  had  issued  against  the  defendant,  might  be  put 
in  force  in  his  behalf. 

It  appeared  from  the  affidavit  of  James  Robinson,  that  he  was  one 
of  the  sureties  in  a  bond  to  her  Majesty  in  the  penal  sum  of  950/.  to 
secure  monies  payable  for  duties  of  excise  on  malt  made  by  the 
defendant;  that  on  the  16th  of  April,  1855,  there  was  due  from  the 
defendant  6992.  for  duties  on  malt,  and  on  that  day  his  goods  were 
seized  under  a  warrant  issued  by  two  justices  of  the  peace  for  levying 
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the  said  duties,  and  on  the  following  day  a  writ  of  extent  waa  issaed 
out  of  this  Court  against  the  defendant  for  recovering  the  said  duties; 
that  the  writ  of  extent  had  not  been  put  in  force,  but  that  the  said 
goods  and  chattels  had  been  sold  under  the  warrant  for  the  sum  of 
546/.  or  thereabouts;  that  James  Robinson  had  since  paid  to  the 
officer  of  her  Majestjr's  excise  the  sum  of  200/.,  in  discharge  of  the 
balance  of  the  arrears  of  duties  due  from  the  defendant  to  her  Ma- 
jesty, and  the  expences  incurred  by  the  Crown ;  that  he  was  informed 
that  the  Crown  had  no  further  claim  on  him  or  the  defendant ;  that 
he  was  desirous  that  the  writ  of  extent  should  be  put  in  force  in  his 
behalf  tc  reimburse  him  the  sum  of  2002. :  and  that  he  believed  that 
there  were  book  debts  amounting  to  200/.  and  upwards  due  to  the 
defendant.  Notice  of  motion  had  been  served  on  the  solicitor  to  her 
Maje8ty*s  Inland  Revenue,  £xcise  Department,  and  a  consent  had 
been  indorsed  thereon  as  follows: — ''There  is  no  objection  to  this 
motion  on  the  part  of  the  Crown. 

''Hugh  Tilslet, 
"  Assistant  Solicitor  of  Inland  Revenue.** 


Watson^  in  support  of  his  motion. — It  is  the  practice  of  the  Court  of 
Exchequer,  where  a  surety  pays  the  debt  due  from  any  defaulter  to 
the  Crown,  to  allow  him  to  stand  in  the  place  of  the  Crown,  and  to 
give  him  the  benefit  of  the  prerogative  process  against  the  prindpal. 
This  is  not  an  extent  in  aid  (a).  A  surety  who  pays  the  debt  of  his 
principal  is  entitled  to  an  assignment  of  the  securities  for  the  debt. 
The  practice  was  stated  by  the  Court  in  The  King  v.  Betmeti  (h). 
That  case  shews  that  the  debt  to  the  Crown  is  not  extinguished. 
R^,  V.  Doughty  (c)  is  a  case  where  the  sureties  of  a  bond,  having  paid 
the  bond  debts  to  the  Crown,  got  the  benefit  of  the  bond.  Rex  v. 
Webber  (d)  is  to  the  same  effect.  IParhe^  B. — In  Copie  v.  Middle^ 
ton  (e),  Lord  Eldon  said  that  he  took  it  to  be  dear,  "  that  if  at  the 
time  a  bond  is  given  a  mortgage  is  made  also  for  securing  the  debt, 
the  surety,  if  he  pays  the  bond,  has  a  right  to  stand  in  the  place  of  the 
mortgagee,  and  as  the  mortgagee  cannot  get  back  his  estnte  without  a 
conveyance,  that  security  remains  a  valid  and  effectual  security  not- 
withstanding the  bond  debt  is  paid ;  but  if  there  is  nothing  but  the 
bond,  my  notion  is,  that,  as  the  law  says  that  bond  is  discharged  by 
the  pa3rment  of  what  was  due  upon  it,  the  bond  is  gone  and  cannot 


(a)  See  as  to  this  Rex  (in  aid 
of)  HoUis  v.  Bingham^  1  Cr.  & 
M.  862;  S.  C.  2  C.  &  J.  130; 
/S7  6eo.  3,  c.  117. 


(b)  Wightwick,  1. 

(c)  Wightwick,  2,  note. 
Id)  Wightwick,  3,  note. 
(0  1  Turn.  &  Russ.  229. 
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be  set  up.**  That  case  decided  that  the  surety  does  not  become  a 
specialty  creditor,  and  therefore  it  cannot  be  said  that  he  is  entitled 
to  all  the  creditor*s  rights.  The  cases  in  Wightwick  occurred  before 
the  decision  in  Copi9  t.  Middieton.'\  It  is  the  constant  practice  for 
a  surety  paying  a  debt  to  take  an  assignment  of  a  judgment  (a). 
{Parke^  B. — ^In  the  present  case  the  extent  did  not  go  upon  the 
bond]. 


1856. 


Reoiiia 

r. 

Salter. 


Per  CnxiAM. — Take  an  order  nisi  to  be  served  on  the  defendant 
and  the  Crown. 


Hie  order  as  drawn  up  was,  "that  her  Maje8ty*s  Attorney 
General  and  the  defendant  Henry  Bobinson  do  within  a  week  from 
the  service  of  this  order,  or  a  copy  thereof,  shew  cause  to  this  Court 
why  the  said  James  Robinson  should  not  be  placed  in  the  situation  of 
the  Crown,  and  the  said  writ  of  extent  so  issued  against  the  said 
Henry  Robinson  as  aforesaid  be  put  in  force  on  hb  bdialf,  until  he 
shall  be  reimbursed  the  said  sum  of  two  hundred  pounds  so  paid  by 
him  as  one  of  the  sureties  of  the  said  defendant  as  aforesaid ;  and 
also  all  costs  and  expences  incurred  by  him  in  relation  to  this  applica- 
tion and  to  the  said  extent.  And  it  is  further  ordered  that  service 
of  the  order  on  the  solicitor  of  inland  revenue  be  deemed  good  service 
on  her  Majesty's  Attorney  General.** 

Afterwards,  in  Trinity  Term  (May  25),  WUde^  as  counsel  for  the 
Crown,  appearing,  and  not  opposing,  and  on  an  affidavit  of  the  service 
of  the  order  on  the  defendant,  the  order  was  made  absolute  except  as 
to  the  ooste  cmdjexpencee  mentioned  therein  (h). 


(a)  He  cited  Anon.  Sav.  52, 
pi.  111.  See  further  West  on 
Extents,  307 ;  Manning's  Exche- 
quer Practice,  Revenue  Branch, 
71 ;  Anon.  Sav.  30,  pi.  72;  Burge 


on  Principal  and  Surety,  852; 
Whitehoueev.PartndgeyZ  Swanst. 
365,  376. 

{h)  See  Rex  (in  aid  ot  UoUie) 
V.  Bingham^  1  C.  &  J.  379. 
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Where  a  de- 
fendant makes 
default  in 
pleading  to  an 
assignment  of 
error  coram 
vobis  to  reverse 
an  outlawry, 
the  rule  for 
judgment  of 
reversal  is  ab-> 
solute  in  the 
first  instance. 


Arding  v.  Holmbr. 

XN  this  case  the  plaintiflp  had  sued  out  a  writ  of  error 
coram  vobis  to  reverse  an  outlawry,  on  the  ground  that  he 
was  beyond  the  seas  at  the  time  of  the  award  of  the  exigi 
facias  (a).  The  defendant  having  made  default  in  pleading 
to  the  assignment  of  error, 

Lush  now  moved  for  judgment  of  reversal  of  the  out- 
lawry.— The  only  question  is,  whether  the  rule  can  be  made 
absolute  in  the  first  instance.  In  Howard  v.  Ker8hau){b) 
the  Court  granted  a  rule  nisi  only.  IMartin^  B. — I  should 
have  thought  that  the  rule  was  absolute  in  the  first  instance.] 
Unless  that  course  is  adopted  on  the  present  occasion,  the 
defendant  will  not  be  able  to  get  released  fi*om  the  outlawry 
until  the  ensuing  Michaelmas  term. 


Per  Curiam. — The  rule  may  be  absolute. 

Rule  absolute. 


(a)  See  the  case,  cmte^  p.  S5. 


(h)  6  Exch.  541. 


June  10. 


Lyne  and  Another  o.  Siesfeld. 


In  an  action  for    I  JEBT  for  money  paid,  work  done,  and  brokerage  and 
commission  in  respect  thereof,  &c. 

Pleas : — First,  never  indebted :  Secondly,  that  the  money 


money  paid» 
&e.,  the  de- 
fendant plead- 
ed that  the 
money  was 

paid,  &c.,  for  and  in  respect  of  certain  differences  which  the  plaintiffs,  as  the  defendant's  broken, 
contracted  to  pay  for  tnem  on  account  of  certain  unlawful  contracts,  by  way  of  gaming  and 
wagering,  relating  to  the  public  funds,  and  to  railways  and  shares  in  railways,  and  to  the  then 
present  and  future  prices  thereof  respectively ;  and  in  lieu  of,  and  instead  of  making,  accept- 
ing, and  paying  for  transfer  thereof,  partly  contrary  to  the  7  Geo.  2,  c.  8,  and  partly  contrary 
to8&9  Vict.  c.  109. 

Hddt  that  the  pica  being  no  answer  as  to  the  money  paid  in  respect  of  losses  on  the  sale  of 
shares  was  bad  altogether,  and  was  not  made  good  as  to  the  money  paid  in  respect  of  losses 
on  sales  of  consols,  by  the  75th  section  of  the  Common  Law  Procedure  Act,  1852. 
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in  the  declaration  mentioned  to  have  been  paid^  and  the        \S56. 
work  to  have  been  done,  and  the  brokerage  and  commis-      ^^"^    ' 
sion  therein  mentioned,  &c.,  were  so  respectively  paid,      ^    v. 
done,  and  became  payable  after  the  passing  and  coming 
into  force  of,  and  partly  contrary  to  an  Act  (7  Geo.  2,  c  8, 
the  Stock  Jobbing  Act),  and  after  the  passing  and  coming 
into  force  of,  and  partly  contrary  to  another  Act  (8  &  9 
Vict  &  109,  concerning  Games  and  Wagers);  and  that 
the  monies  in  the  declaration  mentioned  to  have  been  paid 
were  so  paid  for  and  in  respect  and  on  account  of  certain 
differences  and  monies  which  the  plaintiffs  as  the  defend- 
ant's brokers  and  agents  in  that  behalf,  after  the  passing 
and  coming  into  force  of  the  said  Acts,  unlawftilly  con- 
tracted and  agreed  with  divers  persons  to  pay  them  for  and 
on  account  of  the  defendant,  upon  and  for  and  on  account 
and  in  respect  of  certain  unlawftil  contracts  and  agreements, 
made  and  entered  into  by  the  plaintifis  as  the  brokers  and 
agents  of  the  defendant  in  that  behalf,  on  his  account,  after 
the  passing  and  coming  into  force  of  the  ssdd  Acts,  by  way 
of  gaming  and  wagering^  and  in  the  nature  of  wagers 
touching  and  relating  to  the  public  funds,  public  stock, 
joint  stock,  and  other  public  securities  of  this  realm,  and  to 
railways  and  to  shares  in  railways  in  the  kingdom  of  Great 
Britain  and  Ireland,  and  to  the  then  present  or  future 
prices  thereof  respectively,  and  in  lieu  and   instead  of 
making,  accepting^  and  paying  for  transfers  thereof,  by,  to, 
and  from  the  defendant,  contrary  to  the  eald  statutes ;  and 
that  the  said  work  done  was  so  done  by  the  plaintifis,  as  the 
brokers  and  agents  of  the  defendant,  aftei:  the  passing  and 
coming  into  force  of  the  said  Acts,  and  about  the  making, 
entering  into,  and  effecting  the  said  illegal  contracts  and 
agreements,  so  as  aforesaid  made  and  entered  into  and 
effected  by  the  plaintifis,  as  the  brokers  and  agents  of  the 
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1856.  defendant  in  that  behalf^  and  on  his  account,  by  way  of 
gaming  and  wagering,  and  in  the  natqre  of  wagen,  touching 
and  relating  to  the  matters  aforesaid,  contrary  to  the  said 
statutes;  and  that  the  said  brokerage  and  commission  in  the 
said  declaration  mentioned  was  and  is  certain  brokerage 
and  commission  claimed  to  be  payable  by  the  defendant 
to  the  plMnti£f  upon,  for  and  in  respect  of  the  doing  of  the 
said  illegal  work  and  labour,  so  done  by  the  plaintifis  as 
the  defendant's  said  brokers  and  agents^  in  making,  and 
entering  into,  and  effecting  the  said  illegal  contracts  and 
agreements,  and  not  otherwise,  &c. — Issues  thereon. 

At  the  trial,  before  Flatt,  B.,  at  the  Sittings  in  London 
after  last  Michaelmas  Term,  a  verdict  was  found  for  the 
defendant  on  the  second  plea. 

Pkkering,  in  Hilary  Term,  obtained  a  rule  to  shew  cause 
why  judgment  should  not  be  entered  for  the  plaintiff  non 
obstante  veredicto. 

M.  Chambers  and  Petersdarff  shewed  cause  (June  3)  (a). — 
The  plea  sets  up  one  entire  illegal  and  void  contract,  partly 
contrary  to  the  Stockjobbing  Act  and  partly  contrary  to  the 
Gaming  Act  [Afarft'n,  B. — It  is  a  bad  plea  so  far  as  regards 
the  money  paid  in  respect  of  the  loss  on  the  Caledonian 
shares  (ft).  It  is  consistent  with  the  allegations  in  the  plea, 
that  after  the  loss  occurred,  the  defendant  went  to  the 
plaintifis  and  requested  them  to  pay  for  him  the  loss  on  the 
purchase  of  the  Caledonian  shares.  The  defences  are  several 
and  distinct,  and  should  have  been  pleaded  in  separate  pleas. 
As  the  plea  stands,  it  is  incumbent  on  the  defendant  to  make 

(a)  Before  PoBoek^  C.  B.,  and  Cambers^  16  C.  B.  562 ;  Enight 
Martin^  B.  v.  FUch^  15  C.  B.  566,  and  Jet. 

(b)  On  thia  point  see  Fitch  v.  $opp  v.  Lutwychet  10  Exch.  614; 
Jones,  5  £.  &  B.  23S.    Knight  v.  Hewitt  t.  Price,  4  M.  &  G.  355. 


MEMORANDUM. 

t 

In  the  present  Term  WiUiam  BaOantine,  Esq.,  of  the 
Inner  Temple,  and  John  Humffreys  Parry,  Esq.,  ^f  the 
Middle  Temple,  were  respectively  called  to  the  degree  of 
the  coif,  and  gave  rings,  the  former  vrith  the  motto  **Jacta 
est  oka/*  the  latter  ^^Spe  et^fide."* 
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out  that  it  is  good  as  to  both  the  contracts.]    The  plea  on        ]S56. 
the  face  of  it  is  good.    The  consideration  for  the  promise 
is  entire,  and  in  part  illegal.     , 

Pickering  and  Hawkins,  in  support  of  the  rule. — The 
plea  is  bad  in  part,  and  is  therefore  bad  altogether:  fFM 
V.  Martin  (a).  The  plea  cannot  be  construed  distributively 
and  treated  as  a  defence  in  part  This  is  not  a  case  to 
which  the  75th  section  of  the  Common  Law  Procedure  Act 
was  meant  to  apply :  Gabriel  v.  Dresser  (ft). 

Cur.  adv.  vult 

PoUiOCK,  C.  B.,  now  said. — We  are  of  opinion  that 
this  plea  is  bad*  The  causes  of  action  to  which  it  is 
pleaded  are  founded  on  distinct  considerations.  To  shew 
that  one  is  illegal  does  not  afford  an  answer  to  the  whole 
of  that  to  which  the  plea  is  pleaded.  There  must  be 
judgment  for  the  plaintiff  non  obstante  veredicto. 

Rule  absolute. 

(d)  1  Lev.  48.  Wilkinsm  v.  Kirbtf,  15  C.  B.  430; 

lb)  15  C.  B.  622.     See  alflo      Cla;^Y.2>aott2Nm,l8C.B.194. 
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/mm  28.  *   MuoGLETON  V.  J06EPH  Barnett  and  Another. 

In  crjectment  X  HIS  was  an  action  of  ejectment  brought  by  the  plaintiff 

for  copyhold  1.             ■!   ▼ 

premises,  the  on  the  23rd  Januuy,  1855,  to  recover  possession  of  certain 

edascustomffT  copyhold  premises,  situate  at  Caldecott,  and  in  the  manor 

fiShd?"^  of  Lyddington-cum-Caldecott,  in  the  county  of  Rutland, 

purehued  the  ^^^^^  ^^^  ^^  ^^®  possession  of  the  defendants,  and  which 

PS1""~^  the  plaintiff  claimed  to  recover  as  heir-at-law,  according  to 

the  death  of  the  custom  of  the  said  manor  upon  the  death  of  Bryan 

Ic,  p§i  in  1812| 

tiie  premiies  Bamett,  who  died  on  the  4th  March,  1854,  and  was  the 

descended  to 

histwobfant  person  last  entitled  to,  and  as  the  defendants  contended, 

ten!  ^oL  ^^  seised  of  the  said  copyhold  premises.     The  cause  was 

SnToMhem  ^^  ^^  ^®  ^^  Summer  Assizes  for  Leicestershire,  by 

^wSt^*  consent  of  the  parties,  before   fFiUes,  J.,  without  a  jury, 

**^^h"  ^  ^^  power  for  the  said  Judge  to  raise  any  question  for  the 

sister,  who,  in  consideration  of  the  Court,  and  the  learned  Judire  did 

1836,  married  ,.      ,        . 

the  defendant,  accordingly  direct  that  a  verdict  should  be  entered  for  the 

She  died  in  ...             , 

1838,  leaving  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following 

one  son,  to 

whom  the  pre-  Case  :-^ 

^^d^o^  "  "^^  premises  in  question  are  copyhold  of  inheritance 

whh<J«^Uwie  ^^^^  ^^  manor  of  Lyddiogton-cuni-Caldecott,  and  the 

«id  was  the 


person  last  seised.  It  wis  proved,  that  lands  m  the  manor  descended  lineally  to  the  younrat 
son  of  the  person  last  seisea  ad  infinitum,  and  if  no  son  to  the  daughters  as  coparceners ;  if  no 
lineal  heirs  to  the  youngest  brother  of  the  person  last  seised,  and  to  the  youngest  son  of  such 
youngest  brother,  and  if  the  youngest  brother  died  without  issue,  to  the  next  yoanfest  brother; 
and  if  no  brother  then  among  the  sisters  as  parceners.  There  was  also  an  entry  of  descent,  and 
admission  of  the  youngest  son  of  an  uncle,  and  of  the  youngest  sons  respectively  of  two  sisters, 
heirs  of  the  person  .last  seised.  The  plaintiff  was  the  youngest  son  of  tne  youngest  brother  of 
E.  M.  the  purchaser. 

Stld,  that  the  custom  did  not  extend  to  so  remote  a  collateral  relation  as  the  plaintiff:  Per 
BoOoek,  C.  B.,  and  Martin,  B.,  {Bramwell,  B.,  disientiente). 
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custom  of  descent  was  proved  to  be,  that  the  land  descended        1856. 
to  the  youngest  son  of  the  person  last  seised,  if  he  had    J^^T^^j, 
more  than  one ;  and  if  such  youmrest  son  were  dead  without  «• 

^        °  ^  Baemett. 

issue,  to  the  next  youngest  son ;  or  if  no  other  son,  to 

daughters  as  parceners ;  and  if  no  issue,  then  to  the  youngest 

brother  (if  more  than  one)  of  the  person  last  seised,  and  to  the 

youngest  son  (if  more  than  one)  of  such  youngest  brother ; 

in  case  such  youngest  brother  were  dead  without  issue,  to 

the  next  youngest  brother,  and  if  no  brother  then  among 

the  sisters  as  parceners. 

There  is  no  customary  or  formal  record  upon  the  rolls  of 
the  Court  of  the  custom  of  the  manor  with  respect  to 
descents,  but  the  custom  was  proved  by  numerous  entries 
of  admission  upon  the  rolls  of  the  manor  from  the  year 
1648  (the  earliest  of  the  exbting  rolls)  down  to  the  present 
time.  In  later  times,  indeed,  there  appear  several  entries 
<^  elder  brothers  as  heirs,  between  the  years  1825  and  the 
present  time ;  but  the  great  preponderance  of  entries  was 
in  favour  of  the  special  mode  of  descent  above  mentioned ; 
and  the  learned  Judge  expressly  found  the  custom  to  the 
extent  hereinafter  stated,  but  subject  to  the  question  herein- 
after mentioned  with  respect  to  the  extension  of  the  principle 
of  descent  to  remote  collateral  relations. 

It  was  proved  at  the  trial  that  Bryan  Bamett,  the  person 
last  entitled  to  the  said  copyhold  premises,  died  without  issue^ 
and  his  great  grandfather,  Edward  Muggleton,  was  purchaser 
of  the  said  premises,  having  bought  them  in  1 7  72,  and  having 
been  duly  admitted  thereto.  Upon  the  death  of  the  said 
Edward  Muggleton  in  1812,  the  premises  descended  to 
Elizabeth  Jane  Muggleton  and  Rebecca  Muggleton,  the 
two  infant  daughters  of  his  only  son  Edward  Muggleton, 
who  died  in  his  father*s  lifetime.  The  said  Elizabeth  Jane 
Muggleton  and  Rebecca  Muggleton  were  duly  admitted 
tenants  in  respect  thereof,  in  the  year  1827,  as  co-heiresses 
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to  their  grandfather;  and  the  said  Rebecca  Muggleton 
dying  in  the  year  1828,  a  minor,  intestate  and  unmarried, 
was  succeeded  in  her  moiety  as  heir  by  her  sister  Elizabeth 
Jane,  who  in  the  year  1836  married  the  defendant,  Joseph 
Bamett  Upon  her  death  in  1838,  the  said  Bryan  Bamett 
succeeded  to  the  said  premises  as  heir  to  his  mother,  being 
the  only  child  of  the  marriage,  and  died  in  possession  of 
the  premises  in  1854,  but  without  having  been  admitted 
and  without  issue.  Upon  his  death  all  the  lineal  descendants 
of  his  great  grand£Either,  the  said  Edward  Muggleton,  became 
extinct. 

The  defendant  did  not  prove  the  existence  of  any  custom 
in  the  said  manor  of  tenancy  by  curtesy. 

The  plaintiff  was  the  youngest  son  of  the  youngest 
brother,  Peter,  who  died  in  1797,  of  the  said  great  grand- 
father, Edward  Muggleton,  who  died  seised  in  18 1 2.  There 
were  several  other  brothers  of  the  great  grandfather,  Edward 
Muggleton,  and  of  the  plaintiff's  father,  one  of  whom  at 
least  left  issue  living  at  the  date  of  writ ;  and  there  had 
been  also  an  elder  brother  of  the  plaintiff,  but  he  was  dead 
before  the  date  of  the  writ,  leaving  issue ;  but  the  plaintiff 
ckdmed  as  the  youngest  son  of  the  youngest  brother  of  the 
great  grand&ther  Edward  Muggleton. 

In  addition  to  the  entries  on  the  rolls,  which  established 
the  custom  of  descent  in  the  manor  to  the  extent  above 
stated,  there  was  one  entry  of  descent  and  admission  in 
favour  of  the  youngest  of  the  uncles  of  the  person  last 
seised,  and  one  entry  of  descent  and  admission  shewing 
the  descent  to  the  youngest  sons  respectively  of  two  sisters 
who  were  heirs,  parceners,  to  the  person  last  seised ;  and 
the  learned  Judge  was  of  opinion,  and  directed  that  these 
entries  were  sufficient  to  establish  that  the  custom  of  the 
manor  extended  so  far  as  is  shewn  by  the  above  last 
mentioned  entries;  but  there  were  no  instances  on  the 
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rolls  in  which  the  custom  had  been  extended  to  more 

remote  collateral  relations  than  those  above  specified.    The 

plaintiff  contended  that  the  above  instances  were  sufficient     ^   '• 
*^  ^  ^    ,        Baenbtt. 

evidence  to  shew  that  the  custom  extended  to  the  pliuntiff 
as  the  youngest  son  of  the  youngest  brother  of  the  said 
great  grand&ther  of  Bryan  Bamett.  The  defendant  con- 
tended that  there  was  no  evidence  to  authorize  an  extension 
of  the  custom  of  descent  in  favour  of  so  remote  a  collateral 
relative  of  the  said  Bryan  Bamett. 

The  learned  Judge  decided  the  case  in  &vour  of  the 
plaintiff  upon  the  above  question,  subject  to  the  opinion  * 
of  the  Court  on  this  case.  The  question  for  the  Court  to 
decide  is  whether,  under  the  circumstances  above  stated, 
the  plaintiff  is  entitled  to  recover  in  the  action.  If  the 
Court  shall  be  of  that  opinion  the  verdict  is  to  stand ;  but 
if  not,  a  verdict  for  the  defendant  or  nonsuit  is  to  be 
entered. 

MundeU  argued  for  the  plaintiff  (June  6).  —  The  case 
involves  two  points — ^first,  whether  there  is  any  evidence 
that  the  custom  extends  to  so  remote  a  collateral  relation  as 
the  plaintiff;  and  secondly,  whether  the  plaintiff  is  not  enti- 
tled to  recover  as  the  customary  heir  of  the  purchaser,  Exl  ward 
Muggleton.  First,  a  custom  is  found  which  excludes  all 
those  who  would  otherwise  claim  collaterally  in  the  second 
degree,  that  is,  in  the  descending  line ;  and  therefore,  as 
regards  the  question  of  representation,  there  is  no  difficulty; 
because  the  case  finds  that  the  youngest  son  of  the  youngest 
brother  may  inherit  In  considering  this  question,  it  is 
important  to  bear  in  mind  that  at  the  time  of  the  Conquest 
all  lands  were  of  Gavelkind  tenure,  quoad  inheritance; 
though  Lord  Coke  seems  to  have  been  of  a  different  opinion ; 
Clements  v.  Scudamore  (a);  Blachboraugh  v.  Davis  (&). 
(a)  1  P.  Wms.  63.  (ft)  1  F.  Wmi.  41. 
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Bashstt. 


1856.        Littleton  says   (s.  165) : — **  Some  boroughs  have   such  a 

MuooLETON  c^^o™>  ^^^^  if  *  niao  have  issue  many  sons  and  dieth, 
the  youngest  son  shall  inherit  all  the  tenements  which  were 
his  father's  within  the  same  borough,  as  heir  unto  his  father, 
by  force  of  the  custom,  the  which  is  called  Burrough  Eng- 
lish." And  Lord  Coke,  in  his  comment  on  that  passage  (Co. 
Lit.  110  6),  says, — "And  yet  by  some  customs  the  youngest 
brother  should  inherit,  for  consuetudo  loci  est  observanda." 
The  custom  has  altered  the  mode  of  descent,  but  the  right 
of  representation  remains  as  at  common  law.  There  is  no 
difference  between  the  custom  of  Gavelkind  and  Borough 
English,  except  in  the  quantity  of  land  which  the  heir 
takes ;  Clements  v.  Scudamore  (a).  It  will  be  argued  that 
there  is  a  distinction  as  regards  the  right  of  collaterals,  but 
that  position  is  not  warranted  by  the  authorities.  The 
earliest  case  is  RatcKffe  and  ChapUn^s  case  (6),  the  report  of 
which  in  Leonard  does  not  shew  the  precise  point  before 
the  Court,  but  it  is  thus  stated  by  Dancy  in  ChapmarCs 
case  (c), — "  Fuit  un  custom  in  Coppihold  que  si  home  ad 
coppie  in  fee,  et  morust  aiant  issue  3  files,  que  le  eigne  avera 
tout :  et  le  case  fiiit,  purchasor  de  Coppihold  morust  sans 
issue  aiant  plusers  soers,  et  ajudge  que  touts  averont 
in  coparcenary,  car  le  custom  solement  al  files.*'  According 
to  the  report  in  Leonard,  RatcUffe  and  ChapVaHs  case 
was  an  ejectment,  and  upon  not  guilty  plaoded  the  plain- 
tiff proved  by  witnesses  "that  the  eldest  heir,  be  it 
male  or  female,  should  inherit  the  land,**  and  by 
entries  on  the  Court  rolls  "that  the  eldest  sister  ought 
to  inherit,  and  that  the  youngest  sister  should  have 
nothing  in  the  land:"  the  defendant  gave  in  evidence  divers 
entries  on  the  Court  rolls,  and  especially  one  "  that  both 
sisters  shall  inherit  as  coparceners  did  by  the  common  law  :** 


(a)  1  F.  Wms.  63.  (5)  4  Leon.  242. 

(e)  2  Roll  Rep.  369. 
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the  jury  found  for  the  custom,  in  regard  they,  upon  their 

own  knowledge,  knew  the  usage  of  the  country,  and  that 

in  divers  places  it  had  been  so  used  in  the  hundred  within  9, 

Baknbit. 

which  this  manor  was.     But  it  was  agreed  by  the  Court 
*'  that  if  the  custom  had  been  that  the  eldest  sister  only 
should  inherit,  yet  by  that  custom  the  eldest  aunt,  or  the 
eldest  niece,  should  not  inherit  the  land :  and  so  it  is  in 
the  case  of  Borough  English,  where  the  custom  is  that  the 
youngest  son  shall  have  the  land,  it  doth  not  give  it  to 
the  youngest  uncle,  for  customs  shall  be  taken  strictly.  And 
Faster,  J.,  said  that  so  it  was  adjudged  in  one  Tatnam*8  case. 
And  in  the  course  of  the  argument  Lord  Coke  said,  **  that 
upon  the  evidence  given  to  the  jury,  the  Court  enforced  the 
parties  which  maintained  the  custom  to  shew  precedents  in 
the  Court  rolls  to  prove  the  usage,  and  he  said  that  without 
such  proof,  and  that  it  had  been  put  in  ure,  although  it  had 
been  deemed  and  reputed  to  have  been  the  true  custom,  yet 
the  Court  could  not  give  credit  to  the  proof  by  vritnesses." 
But  that  case  only  decides  that  there  must  be  evidence  that 
the  custom  exists  among  collaterals^  and  that  the  custom 
being  in  derogation  of  Gavelkind  and  the  feudal  law  must  be 
construed  strictly.      Moreover,  that  case  has  not  met  with 
universal  approbation.   In  Roe  d.  Beebee  v.  Parker  (jo),  Grose, 
J.,  says,  "  The  dictum  of  Lord  Coke  in  the  case  in  Leonard 
has»  however,  been  cited  to  shew  that  this  is  not  evidence. 
It  must  be  remembered  that  there  are  considerable  inaccu* 
racies  in  the  report  of  that  case ;  and  I  think  that  Lord 
Coke  meant  to  comment  on  the  credit  which  was  due  to  the 
evidence  rather  than  to  its  admissSnlify.^    Here  there  i& 
evidence  that  the  custom  extends  to  remote  collateral  rela- 
tions.    The  right  to  inherit  amongst  males  of  an  equal 
degree  is  invariably  confined  to  the  youngest,  and  when  it 
*  is  once  shewn  that  a  youngest  collateral  male  may  take,  the 
presumption  arises  that  all,  in  any  degree  however  remote, 

(a)    5T.  B.26. 
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are  equally  entitled.     The  evidence  not  only  shews  a  right 
of  representation  in  collaterals,  but  also  a  preference  for  the 
«•  youngest  of  the  male  stock,  when  they  come  in  by  right  of 

representation,  to  parceners ;  and  when  the  common  ancestor 
is  the  grand&ther  the  custom  is  expressly  found.    Whether 
a  custom  of  this  kind  should  be  extended  was  considered  in 
Doe.  d.  Foster  ▼•  Sisson  {a\  where  it  was  held  that  evidence 
of  reputation  of  the  custom  of  a  manor, — that  in  de£Eiult 
of  sons,  the  eldest  daughter,  and  in  default  also  of  daughters, 
the  eldest  sister,  and  in  case  of  the  death  of  all,  the  des- 
cendants of  the  eldest  daughter  or  sister  respectively  of  the 
person  last  seised,  should  take, — is  proper  to  be  left  to  the 
jury  of  the  existence  of  such  a  custom  as  applied  to  a  great 
nephew  (the  grandson  of  an  eldest  sister)  of  the  person  last 
seised ;  although  the  instances  in  which  it  was  proved  to 
have  been  put  in  use  extended  no  further  than  those  of 
eldest  daughter  and  eldest  sister,  and  the  son  of  an  eldest 
sister.    There  Lord  EUenboraugh,  C.  J.,  said,—''  Though 
this  reputation  in  its  generality  went  beyond  the  particular 
instances  proved  in  which  the  custom  had  been  put  in  use, 
(which  however  was  established  not  only  in  the  case  of  the 
eldest  sister's  taking,  but  also  of  the  eldest  sister's  son  taking, 
upon  the  death  of  the  tenant  last  seised);  yet,  how  can 
we  say  that  it  was  not  evidence  to  go  to  the  jury,  (which  is 
the  question  we  are  now  to  decide),  of  the  larger  custom,  of 
which  the  particular  instances  proved  were  only  so  many 
branches  derived  from  the  same  root?"    Reliance  is  placed 
on  the  authority  of  Com.  Dig.  tit   *'  Burrough  English,*' 
where  it  is  said,  *'But  these  customs  shall  be  taken  strictly; 
and  therefore  the  custom  of  Burrough  English  does  not 
extend  to  the  youngest  brother,  without  a  special  cus- 
tom, 2  Cro.  198,  Cro.  Car.  411,  1  Rol.  623,  L  42.     Nor  a 
custom  for  the  youngest  brother,  daughter,  sister,  &c., 

(a)  12  East,  62. 
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extend  to  an  aunt,  &c.,  1  RoL  623, 1.  40,  4  Leo.  242, 
Godb.  166 ;  or  a  niece,  4  Lea  242.  So,  if  there  be  a 
custom,  that  a  descent  shall  be  to  the  youngest  son,  and  he  ^^^^^„^ 
dies  in  the  life  of  his  father,  the  descent  shall  not  go  to 
bis  issue  without  a  special  custom.  Court  divided.  Jon. 
362.  R.  Contra,  1  Sal.  243,  Mod.  Ca.  120."  But  that  only 
applies  to  cases  where  there  is  no  evidence  that  the  custom 
extends  to  remote  collaterals.  In  Beeve  v.  Mabter  (a),  a 
tenant  of  a  manor  being  seised  in  fee  of  a  copyhold,  which 
by  the  custom  of  the  manor  descended  to  the  youngest 
son  of  the  tenant  dying  seised,  according  to  the  nature  of 
Borough  English,  surrendered  this  copyhold  to  the  use  of 
himself  and  his  wife  and  his  heirs.  He  afterwards  died 
leaving  issue  three  sons.  The  youngest  son  died  in  the 
lifetime  of  his  mother  without  issue,  and  then  the  mother 
died,  and  the  question  was,  whether  the  eldest  or  middle 
son  should  inherit.  Brampton,  C.  B.,  and  Berkeley^  J., 
were  of  opinion  that  the  middle  son  ought  to  have  the  land, 
as  if  the  youngest  son  had  never  been ;  for  he  shall  make 
tide  from  his  &ther.  But  JoneSi  J.,  and  Crohe,  J.,  held  that 
the  eldest  son  had  better  title,  for  the  youngest  son  being 
the  heir  in  whom  the  copyhold  vested  at  the  death  of  his 
father,  the  custom  had  its  operation  and  was  at  an  end. 
Holt,  J.,  in  delivering  the  judgment  of  the  Court  in  C7e- 
menu  v.  Scudamore  (b),  approves  of  the  opinion  of  Bramp- 
ton, J.,  and  Berkeley,  J.,  and  he  says,  that  *^  this  custom  is 
not  to  be  taken  strictly  and  according  to  the  letter,  but  shall 
receive  such  construction  as  may  comprehend  necessary 
consequences  and  incidents  in  course  of  descents.'*  In  Locke 
v.  Cobnan  (a),  the  custom  was,  that,  on  the  death  of  a 
person  seised  of  property  within  the  manor,  leaving  no 

(a)  W.  Jones,  361 ;   Cro.  Car.      1  Salk.  243. 

410 ;  1  Roll.  Abr.  624,  pi.  1.  (c)  1  MyL  k  C.  423. 

(b)  1  F.  Wins.  63;  6 Mod.  120 ; 

VOL.   I. — N.   8.  U  EXCH. 
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1856.  nvidowy  child,  or  brother^  the  youngest  sister  shall  iDherit, 
and  that  was  held  not  to  exclude  the  issue  of  a  deceased 
brother.  Sir  John  Savages  case  {a)^  which  was  considered 
an  authority  that  customs  of  this  kind  must  be  construed 
strictly,  has  been  overruled  by  Doe  d.  Milner  v.  Bright- 
wen  {d)  .The  case  of  Doe.  d.  Hamilton  v.  Clift  {c\  has  no 
bearing  on  this  case,  because  there  the  entries  on  the  roll 
supported  the  custom  to  the  extent  claimed.  The  rules 
of  the  common  law  may  be  called  in  aid.  In  Black.  Com. 
vol.  2,  p.  223,  the  learned  author  after  stating  the  canons 
of  descent  says, — ''  This  is  the  great  and  general  principle 
upon  which  the  law  of  collateral  inheritance  depends ;  that 
upon  failure  of  issue  and  lineal  ancestors  in  the  last  pro- 
prietor, the  estate  shall  descend  to  the  blood  of  the  pur- 
chaser ;  or  that  it  shall  result  back  to  the  heirs  of  the  body 
of  that  ancestor,  from  whom  it  either  really  has,  or  is 
supposed  by  fiction  of  law  to  have,  originally  descended." 

Secondly,  the  plaintiff  is  entitled  to  recover,  as  the 
customary  heir  of  the  purchaser,  Edward  Muggleton.  This 
question  depends  on  the  construction  of  the  Inheritance 
Act,  3  &  4  Wm.  4,  c.  106.  By  the  interpretation  clause 
(sect.  1),  *Uhe  purchaser"  shall  mean  the  person  who  last 
acquired  the  land  otherwise  than  by  descent,  or  than  by 
any  escheat,  partition,  or  inclosure,  by  the  effect  of  which 
the  land  shall  have  become  part  of  or  descendible  in  the 
same  manner  as  other  land  acquired  by  descent  The  2nd 
section  enacts,  *'  That  in  every  case  descent  shall  be  traced 
from  the  purchaser,"  &c.,  **  and  that  the  person  last  entitled 
to  the  land  shall,  for  the  piu-poses  of  that  Act,  be  considered 
to  have  been  the  purchaser  thereof,  unless  it  shall  be  proved 
that  he  inherited,"  &c.;  therefore  succession  in  stirpes  is 
abolished,  and  the  **  purchaser"  is  substituted  for  the  peiBon 

(a)  2  Leon.   109.   208,  nom.         (b)  10  East,  583. 
Beale  and  Langley't  case.  (c)  12  A.  &  £.  566. 
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last  seised;  Doe  d.  Blackburn  v.  Blackburn  (a);  Sagden's 
Vend,  and  Purch.  p.  649,  11th  ed.  The  custom  equally 
applies  to  that  mode  of  tracing  the  descent. — He  also  cited 
Byth.  and  Jar.  Convey.,  by  Sweet,  vol.  1,  p.  139,  3rd  ed., 
and  Cooper  v.  France  (b). 
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HayeSf  Seijt,  for  the  defendant. — As  a  general  rule, 
where  the  customary  descent  is  different  from  that  by  the 
common  law,  it  must  be  construed  stricdy :  Cruise  Dig. 
tit.  xxix.  c.  5,  8.  32 ;  Pain  v.  Herbert  (c).  There  are  no 
entries  on  the  Court  rolls  of  the  custom  relied  on,  and  it 
cannot  be  inferred  from  a  custom  for  the  youngest  son  or 
youngest  brother  to  inherit,  that  the  youngest  remote  colla- 
teral relation  may  also  inherit  [Martin^  B. — In  Les  Termes 
de  la  Ley,  tit  ^^  Borow  English,"  it  is  said,  '*  Borow  English 
is  a  customary  descent  of  lands  or  tenements  in  some  places, 
whereby  they  come  to  the  youngest  son,  or  if  the  owner 
have  no  issue  to  his  youngest  brother,  as  in  Edmunton, 
Eitchin.  f.  102  "  (rf).]  In  Bayly  v.  Stevens  (e),  it  was  re- 
solved by  the  Court,  *^  that  where  land  in  Borough  English 
descends  to  the  youngest  son  and  he  dies  without  issue,  it 
shall  not  go  to  the  youngest  brother ;  for  the  custom  doth  not 
hold  place  betwixt  brothers  without  a  particular  custom,  but 
the  eldest  brother  shall  have  it"  Littleton  also  describes 
the  custom  of  Borough  English  as  limited  to  the  youngest 
son:   sect  165.      [Bramwell^  B. — The  reason   given   by 


(a)  1  Moo.  k  R.  547. 
lb)  19L.  J.Chan.  313. 

(c)  Cited  in  Newton  v.  Shaftoe^ 
2  Keb.  158,  and  Clements  v. 
Scudamoref  1  P.  Wms.  63. 

(d)  In  the  same  book,  tit. 
Burgh  English,  'Mt  is  said  Burgh 
English  or  Borough  English  is  a 
custom  in  some  ancient  borough, 
that  if  a  man  hath  issue  divers 


sons  and  dies,  yet  the  youngest 
son  only  shall  inherit  and  have  all 
the  lands  and  tenements  that  were 
his  father*s,  whereof  he  died  seised 
within  the  same  borough,  by  de- 
scent, as  heir  to  his  father  by 
force  of  the  custom  of  the  said 
borough.*' 

(c)  Cro.  Jac.  198. 
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Littleton  for  the  custom  (sect  211 )»   ''because  that  the 
younger  son  (if  he  lack  father  and  mother)  because  of  his 
Bab*'  younger  age  may  least  of  all  his  brethren  help  himself," 

will  not  apply  to  the  youngest  brother.]  In  Robinson  on 
Gavelkind  (a),  that  is  stated  to  be  the  true  reason.  Reeve 
V.  Mabter  (ft),  and  Clements  ▼.  Scudamore{c\  are  authorities 
that  the  custom  of  Borough  English  applies  only  to  lineal 
descendants,  and  that  any  special  custom  extending  it  to 
collaterals  must  be  strictly  proved.  Lord  Holt^  in  his 
judgment  in  Clements  v.  Scudamorey  refers  to  a  case  of 

Sale  V. ,  where  the  custom  of  the  manor  was  that  the 

copyhold  lands  of  every  tenant  dying  seised  descended  to 
the  younger  son.  A  surrender  was  made  to  the  use  of  B. 
and  his  heirs,  who  died  before  admittance.  It  was  agreed, 
that  if  B.  had  been  admitted,  after  his  death  the  youngest 
son  should  have  inherited;  but  dying  before  admittance, 
the  question  was  between  the  eldest  and  the  youngest  son 
of  B.,  who  should  have  the  land :  and  it  was  adjudged  that 
the  eldest  son  should  in  this  case  inherit,  because  of  the 
straitness  of  the  custom,  there  never  having  been  any  seisin 
in  the  ancestor.  In  Cruise's  Dig.  tit.  xxix.  c.  5,  s.  34,  it  is 
said — ''  If  a  custom  be  alleged  that  the  eldest  daughter  shall 
solely  inherit,  the  eldest  sister  shall  not  inherit  by  force  of 
that  custom.  So  if  the  custom  be  that  the  eldest  daughter 
and  the  eldest  sister  shall  inherit,  the  eldest  aunt  shall  not 
inherit.  So  if  the  custom  be  that  the  youngest  son  shall 
inherit,  the  younger  brother  shall  not  inherit.^  In  Denn  d. 
Goodwin  V.  Spray  (d),  the  custom  was  that  lands  were  de- 
scendible to  the  eldest  sister  when  there  was  neither  son 
nor  daughter;  and  the  Court  said  that  as  there  was  no  proof 
on  the  Court  rolls  of  the  course  of  succession  in  the  collateral 

(a)  Appendix,  p.  388,  3rd  ed.  (c)  1  P.  Wma.  63;  1  Salk.  243; 

(b)  Cro.  Car.  410;  W.  Jones,      6  Mod.  120. 

361.  (d)  1  T.  K.  466. 
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line  further  than  the  case  of  a  sister,  it  followed  that  the 
copyhold  in  question  did  not  go  to  the  youngest  niece.    This 
case  is  not  distinguishable  from  that     In  Roe  d.  Beebee  v. 
Parker  (a),  and  Doe  d.  Foster  ▼.   Sisson  {b\  there  was      Bamktt. 
evidence  of  the  mode  of  descent  relied  on. 

Secondly;  the  only  alteration  made  by  the  3  &  4  Wm.  4, 
c.  106,  is,  that  in  tracing  the  descent,  the  **  purchaser" 
is  substituted  for  the  person  last  seised,  and  title  may  be 
made  through  him,  though  he  has  not  entered:  Doe  d. 
Hamilton  v.  Clift  (c).  The  custom  is  limited  in  the  same 
manner  as  before  that  Act 

Mundett,  in  reply. — This  is  not  a  feudal  tenure,  but  a 
tenure  in  socage ;  and  the  custom  is  arbitrary,  depending 
on  the  will  of  the  lord.  Clements  v.  Saidamore  shews  that 
such  a  custom  is  not  to  be  construed  strictly.  In  Denn  d. 
Goodwin  ▼•  Spray^  the  custom  was  that  lands  should 
descend  to  the  elder  sister  where  there  was  neither  son, 
daughter,  nor  brother;  therefore  the  custom  was  limited 
to  the  immediate  heirs  of  the  person  last  seised ;  for  a  sister 
is  immediate  heir  to  her  brother :  ColUngwood  v.  Pace  {d). 
But  it  was  sought  to  extend  that  custom  to  a  person  who 
was  not  immediate  heir,  but  claimed  through  a  common 
ancestor,  namely,  a  daughter  of  the  eldest  brother  of  the 
person  last  seised.  By  the  3  &  4  Wm.  4,  c.  106,  '*  descent  ** 
shall  mean  the  title  to  inherit  land  by  reason  of  a  con- 
sanguinity, as  well  where  the  heir  shall  be  an  ancestor  or 
collateral  relation,  as  where  he  shall  be  a  child  or  other 
issue.**  The  heir  must  be  traced  from  the  purchaser,  and 
throughout  the  youngest  relations  are  to  be  preferred. 

Cur.  adv.  vult. 
The  Court  now  delivered  judgment 

(a)  5  T.  R.  26.  (6)  12  East,  62. 

(c)  12  A.  &  £.  566.  Id)  1  Vent  413. 
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Martin^  B. — This  is  an  action  of  ejectment,  which,  by 
consent  of  the  parties,  was  tried  before  my  brother  Willes 
_    V.  at  the  last  Rutland  Assizes.     The  plaintiff  claimed  as  heir 

Bahnett.       ,  ^ 

in  Borough  English  of  some  copyhold  property  in  the 
manor  of  Lydington-cum-Caldecott,  in  the  county  of 
Rutland.  The  property  had  originally  been  purchased  in 
1772  by  Edward  Muggleton,  the  great  grandfather  of  the 
person  who  died  last  seised.  He  died  in  1812,  and  the 
property  descended  to  his  two  infant  grand-daughters  as 
coparceners.  One  of  them  died  unmarried,  and  her  share 
went  to  her  sister,  who  died  in  1838,  leaving  one  son,  to 
whom  the  property  descended,  and  who  died  in  1854  with- 
out issue,  and  was  the  person  last  seised.  The  plaintiff  is 
the  youngest  son  of  the  youngest  brother  of  the  first 
purchaser,  Edward  Muggleton ;  his  father  therefore  was, 
or  would  have  been,  (had  he  been  alive),  the  great-great- 
uncle  of  the  person  last  seised.  It  was  proved  that  there 
were  descendants  of  elder  brothers  of  the  first  purchaser 
alive  at  the  time  of  bringing  the  ejectment,  who  would 
therefore  have  a  preferable  title  to  the  plaintiff,  unless  the 
custom  prevailed. 

To  prove  the  custom,  the  plaintiff  proved  that  the  lands 
in  the  manor  descended  lineally  to  the  youngest  son  of  the 
person  last  seised  in  infinitum,  and  if  no  son  to  the  daughters 
as  parceners.  He  also  proved  instances,  that  if  there 
were  no  lineal  heirs  the  youngest  brother  took  and  the 
youngest  son  of  the  youngest  brother ;  and  if  the  youngest 
brother  died  without  issue,  the  next  youngest  brother  took ; 
and  if  no  brother,  then  sisters  as  parceners.  He  also  proved 
instances  in  which  the  youngest  son  of  an  uncle  took,  and 
the  youngest  sons  of  two  sisters,  who  were  coparceners, 
respectively  took.  From  this  evidence  the  learned  Judge 
drew  the  conclusion  that  the  custom  existed  generally 
amongst  all  collaterals,  and  decided  in  favour  of  the  plain- 
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the  above  facts.     If  the  case  were  new,  I  own  that  I  should 

arrive  at  the  same  conclusion  as  the  learned  Judire.     I  ^' 

°  Babnett. 

concur  with  what  was  said  by  Sir  Samuel  Romilly  in  his 
argument  in  Doe  d.  Denn  v.  Spray  {a\  that  if  such  evidence 
does  not  prove  the  custom  generally  amongst  collaterals,  it 
amounts  to  an  impossibility  to  prove  it  at  all ;  but  it  seems 
to  me  that  the  authorities  are  too  strong  to  be  get  over,  at 
least  by  this  Court. 

The  165th  section  in  Littleton  states  thus: — **  Some 
boroughs  have  such  a  custom,  that  if  a  man  have  issue 
many  sons  and  dieth,  the  youngest  son  shall  inherit  all  the 
tenementa  which  were  his  father's  within  the  same  borough 
as  heir  unto  his  father  by  force  of  the  custom  which  is 
called  *  Borough  English.'"  Lord  Cokejin  his  Commentary 
on  the  section  (110  b)  says,  **by  the  same  custom  the 
youngest  brother  shall  inherit;'*  and  in  a  note  by  Mr. 
Haigrave,  it  seems  to  be  considered  that  the  extension  of 
Borough  English  to  the  collateral  line  is  beyond  the  custom 
of  Borough  English  properly  so  called.  In  section  211, 
Lyttleton  again  states  the  custom  as  being  to  sons,  and 
gives  a  reason  for  it  that  "  the  youngest  son  may  least  of 
all  his  brothers  help  himself,  which  reason  certainly  does 
not  extend  to  collaterals."  In  the  *^  Termes  de  la  Ley," 
Borough  English  is  defined  to  be  **  a  customary  descent 
of  lands  or  tenements  in  some  places  whereby  they  come 
to  the  youngest  son,  or  if  the  owner  have  no  issue  to  the 
youngest  brother.^^  This  would  seem  to  extend  the  custom 
properly  so  called  to  a  collateral;  but  Lord  Chief  Baron 
Comyns,  in  Dig.  tit.  ^*  Borough-English,"  lays  it  down 
that  the  custom  does  not  extend  to  the  youngest  brother 
without  a  special  custom ;  and  he  adds,  that  such  customs 
are  to  be  taken  strictly,  and  that  a  custom  for  the  youngest 

(a)  1  T.  R.  466. 
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brother  or  sister  does  not  extend  to  an  aant  or  niece ;  and 
if  the  custom  for  a  sister  does  not  extend  to  an  aunt,  it  is 
difficult  to  say  that  the  custom  for  an  uncle  extends  to  a 
great-great-uncle.  This  view  of  the  very  strict  nature  of 
the  custom  was  adopted  by  the  Court  of  King's  Bench  in 
Denn  v.  Spray,  above  cited.  Several  cases  were  cited  on 
behalf  of  the  plaintiff;  one  of  them,  Locke  v.  QJman  (a), 
seems  to  confirm  the  strict  view  io  which  this  custom  was 
looked  at  in  the  law;  the  others  do  not  seem  to  affect  the 
question.  It  seems  to  me  therefore  that  the  case  is  settled 
by  authorities  which  a  Court  of  error  alone  is  competent 
to  overrule,  if  they  are  to  be  overruled.  As  I  have  already 
said,  if  I  were  to  decide  upon  the  case  in  the  absence  of 
authority,  I  should  coincide  in  the  judgment  of  my  brother 

I  should  observe  that  this  is  solely  my  judgment,  and 
that  the  Lord  Chief  Baron  goes  further,  and  is  of  opinion 
(hat  the  custom  is  to  be  taken  most  strictly. 

Bramwell,  B.,  said. — I  am  unable  to  concur  in  the 
opinion  which  has  been  expressed.  I  agree  with  my  bro- 
ther Martin^  that  if  this  matter  is  considered  res  integra,  the 
plaintiff  would  be  entitled  to  judgment,  but  I  think  that 
the  authorities  are  not  such  as  to  prevent  us  from  now 
giving  judgment  in  his  favour.  I  am  bound,  therefore^ 
shortly  to  state  my  reasons  for  that  opinion. 

We  are  called  on  to  ascertain  what  the  custom  U  in  the 
manor  in  question.  Now  I  fully  agree,  that  if  it  were 
proved  that  the  custom  prevailed  to  a  certain  extent, 
as  upon  a  special  verdict,  we  should  have  no  right  to 
extend  the  custom  beyond  the  actual  proof;  but  the  ques- 
tion we  have  to  determine  is,  what  it  the  custom  ?  A  variety 
of  instances  were  proved  in  which  the  nearest  youngest 

(a)  1  Myl.  &  C.  423. 
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male  relative  of  the  person  last  seised  took;  and  may  we        lS56. 
not  infer  from  thence,  that  there  is  within  the  manor  this    J'^'^    ' 
canon  or  principle  of  descent,  that  the  nearest  youngest  «• 

male  relative  shall  invariably  be  found  out  ?  It  appears  to 
me,  that  we  must  either  look  at  the  actual  instances  of  suc- 
cession proved,  as  arising  from  some  original  arbitrary  rule 
of  those  who  had  the  power  of  determining  the  right  of 
succession  in  that  manor;  or  we  must  refer  them  to  some 
general  rule  depending  on  principle.  It  seems  to  me  more 
natural  and  more  logical  to  attribute  them  to  a  rule  of  gene- 
ral application  depending  on  principle,  than  to  a  mere 
arbitrary  rule ;  and  to  say  that  the  founder  of  the  rule  of 
descent  in  the  manor  determined,  not  merely  that  the 
youngest  son  should  take,  and  failing  sons  the  youngest 
brother,  and  &iling  sons  and  brothers  the  youngest  uncle, 
and  failing  sons,  brothers,  and  uncles  the  youngest  sons  of 
the  youngest  uncles,  but  that  also  in  all  other  cases  the 
same  rule  of  descent  should  prevaiL  I  understand  my 
brother  Martin  to  be  of  that  opinion;  but  he  thinks 
that  the  authorities  are  too  strong  to  be  got  over. 
IS  there  was  a  case  in  point,  I  should  acquiesce  in  it, 
because  I  thiuk  it  is  extremely  inconvenient  that  Courts  of 
co-ordinate  jurisdiction  should  differ,  instead  of  referring 
the  matter  to  a  Court  of  appeal.  The  principal  case  relied 
on,  is  that  of  Denn  v.  Spray  {a).  With  respect  to  that  case, 
I  cannot  help  observing  in  the  first  place,  that  though  it 
came  before  the  Court,  not  upon  a  special  verdict  but  on  a 
special  case,  so  that  the  Court  might  have  drawn  inferences 
(though,  periiaps,  not  very  extensive  ones,  according  to  the 
notion  of  those  days),  yet  they  decided  the  case  on  the 
authority  of  Batcliffe  v.  Chapman  (i),  which  was  a  special 
verdict  where  the  jury  had  actually  found  the  custom  to  a 
certain  extent,  and  the  question  was,  whether  on  that 
(o)  1  T.  B.  466.  (6)  4  Leon.  242. 
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special   verdict  the    Court  could   extend   the   custom   to 
something  not  within  the  terms  of  the  exact  finding?  They 
could  not,  on  any  principle,  do  that     In  Denn  v.  Spray, 
the  Court  do  not  seem  to  have  adverted  to  that  distinction. 
However,  it  is  not  necessary  to  say  that  Denn  v.  Spray  is 
not  law,  and  for  this  reason: — I  have  already  stated  that  I 
think  we  are  warranted  in  ascertaining  a  principle,  and  that 
by  the  process  of  induction,  we  may  infer  as  the  principle 
which  governs  the  rule  or  canon  of  descent  in  this  manor, 
that  the  nearest  youngest  male  relative  must  always  be 
sought  for.     Now  in  the  case  of  Denn  v.  Spray,  the  evi- 
dence was,  that  the  eldest  daughter  took  to  the  exclusion  of 
other  daughters  where  there  was  no  son;  that  the  eldest 
sister  took  to  the  exclusion  of  other  sisters  where  there 
was  no  son,   no  daughter,   and  no  brother;  and  it   was 
sought  to  extend  that  custom  to  an  eldest  niece.     Now 
let  us  see  what  is  the  rule  or  canon  of  descent  which 
might  in  that  case  be   legitimately  inferred   from  those 
instances.     You  have  no  right  to  infer  from  ascertained 
effects  a  cause  more  than  enough  to  produce  them.     Then 
it  seems   to  me   that  all  which  could  be    inferred  from 
those   two   instances  would   be,    that  the    rule  or  canon 
of   descent  in   that    manor   was,    that  where   there  was 
no  immediate  male  heir  to   the    person   last  seised,  and 
there  was   an   immediate  female  heir,    she    took   to  the 
exclusion  of  those  who  would  otherwise  have  been  par- 
ceners;  because,    it  will  be  observed,  as  was  mentioned 
in   the  able  ai^ument  of  Mr.  Mundell,  that  a  daughter 
is  immediate  heir  to  her  father,  and  a  sister  is  immediate 
heir  to  her  brother.     That  will  be  found  laid  down  in 
CoUingwood  v.  Pace  (a).     In  Stewart's  Black.  Com.  vol.  2, 
p.    250,    the    learned    editor,   speaking    of   Lord    Cohens 
opinion   that  the  sons  of  an  alien,  though  natural  born 

(a)  1  Vent.  413. 
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sobjects,  cannot  inherit  to  each  other,  says,  ''But  this 
opinion  has  since  been  overruled,  and  it  is  now  held  for  law 
that  the  sons  of  an  alien,  bom  here,  may  inherit  to  each  v 

other,  the  descent  from  one  brother  to  another  being  an 
immediate  descent  by  the  former  law."    Therefore  the 
instances  where  the  eldest  female  had  taken  to  the  exclusion 
of  others,  were  instances  of  a  daughter  and  sister  who  were 
immediate  heirs  to  the  person  last  seised,  and  not  claiming 
through  a  common  ancestor;  but  the  attempt  in  the  case  of 
Denn  v.  Spray  was  to  extend  the  custom  to  a  female  who 
was  not  immediate  heir  to  the  person  last  seised,  but  who 
claimed  relationship  to  him  through  a  common  ancestor. 
Then,  according  to  the  principles  which  I  have  ventured  to 
suggest,  that  decision  is  right,  for  the  evidence  being  that 
the  custom  gave  an  exclusive  right  to  one  of  several,  who 
would  otherwise  have  been  parceners,  where  they  were 
immediate   heirs  to  the  party  last  seised,  you  could  not 
infer  from   that  any   principle  which  would  extend   the 
custom  to  the  case  of  a  female,  who  was  one  of  several 
parceners  not  immediate  heirs  to  the  person  last  seised,  but 
claiming  through  a  common  ancestor.    It  therefore  appears 
to  me,  that  we  may  hold  that  the  case  of  Detin  v.  Spray  to 
be  rightly  decided,  and  yet  it  is  no  authority  for  the  decision 
which  my  brother  Martin  says  that  he  has  been  compelled 
to  come  to.     With  respect  to  the  authorities  in  Comyns' 
Digest,,  tit. ''  Borough  English,"  I  have  examined  them  with 
attention,  and  they  appear  to  me  consistent  with  what  I  am 
now  stating.     Upon  these  grounds  I  think  that  we  may 
infer,  from  the  instances  proved  in  this  manor,  that  there  is 
a  rule  or  canon  of  descent  which  comprehends  every  case 
which  comes  within  it;  and  that  rule  is,  that  the  nearest 
youngest  male  heir  instead  of  the  nearest  oldest  male  heir 
of  the  person  last  seised  is  entitled  to  take  as  customary  heir. 
Therefore  I  think  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  defendant. 
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/mm  16.  Williams  v.  The  African  Steam  Ship  Company. 

The  Merchant   X  HE  declaration  stated,  that  the  plaintiff  caused  to  be 

Shipping  Acty 

1854,  section  delivered  to  the  defendants  in  and  upon  one  of  their  ships, 
xhaxSaow^  ^^  Cape  Coast  Castle  in  Africa,  diYers,  to  wit,  four  bags 
l>22i*S'*  *°d  o°e  l>ox  of  goldniust  of  the  value  of  2000/.,  to  be 
^S^m/^'  carried  and  conveyed  by  the  defendants  (with  liberty  to 
that  may  hap-   tranship,  &C.)  to,  and  delivered  within  a  reasonable  time  in 

pen  withoat  hii  ^ 

actual  fanlt  or    that  behalf  at  the  port  of  London  (the  act  of  God,  the 

priTi^  to  any      r^  ,  •  •  • 

gold,  &c^  pot  Queen's  enemies,  &c.,  being  excepted  &c.)  unto  the  plaintiff 
ship,  by  reason  ^^  ^  assigns,  he  and  they  paying  freight  for  the  said  gold- 
^c!^Ld^n^  dust,  as  customary,  ten  per  cent  primage  thereon ;  should 
Se'SiVof  **  *°J^  average  arise  on  the  voyage,  the  same  to  be  paid  by 
^^^^^mJmLd  ^^  <^<i^^cc& — Averments:  that  the  defendants  accepted 
in  his  bills  of    the  gold  for  the  purpose  and  on  the  terms  aforesaid:  that 

lading,  or  ^  ^  . 

otherwise  de-    plaintiff  was  always  willing  to  accept,  &c.,  and  pay  freight 

clared  the  true 

nature  and  and  chaiges,  &C. ;  but  that  though  a  reasonable  time  had 

articles.  elapsed,  and  the  defendants  were  not  prevented  by  the  act 

bilfofkding*  of  God^  &C.,  or  by  any  of  the  risks  excepted,  and  though  the 

tm^o^amXd  pl*"*^^  performed  all  conditions  precedent,  and  all  things, 

shipped  as  had  happened,  and  all  times  had  elapsed,  &&,  which  were 

**oneboxcon-  '^'^  '  ■ 

taining  about     necessaiy  to  happen  and  elapse,  &c.,  to  entitle  the  plaintiff 

of  gold  dust"     to  have  the  goods;  and  though  the  defendants  carried  and 

sniBcient  state-  delivered  a  part  of  the  said  gold-dust,  yet  the  defendants 

▼alne.      ^      htLYe  not  carried,  conveyed,  and  delivered  the  residue  of  the 

said  gold-dust,  to  wit,  one  bag  and  one  box  of  gold  dust, 

and  the  same  has  not  been  delivered  to  the  plaintiff;  but 

while  the  defendants  had  the  said  gold-dust,  the  defendants 

took  so  little  and  such  bad  care  of  it,  that  one  bag  and  one 

box  of  the  same  then,  by  reason  of  the  bad  and  improper 

care  and  conduct  of  the  defendants,  and  not  by  means  of 
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any  of  the  excepted  risks,  became  and  were  wholly  lost  to        1856. 

the  plaintiff.  ^^^^ 

Plea. — That  at  the  time  of  the  shipment  and  delivery,  »• 

&c.,  and  of  the  receipt  and  acceptance,  &c.,  the  plaintiff  Stsam  Ship 

COMPAXT. 

was  a  British  subject,  and  subject  to  the  laws  of  the  United 
Kingdom  of  Great  Britain  and  Ireland;  and  the  defendants 
were  and  still  are  a  body  corporate,  established  under,  and 
subject  to  the  laws  of,  and  having  their  principal  place  of 
business  in  the  said  United  Kingdom :  and  the  said  ship, 
in  and  upon  which  the  said  goods  were  so  delivered  and 
caused  to  be  delivered,  belonged  to  the  defendants  as  such 
body  corporate,  and  was  a  British  ship,  and  duly  registered 
as  such  British  ship  according  to  the  laws  of  the  United 
Kingdom.  And  the  defendants  further  say,  that  the  said 
goods,  at  the  time  of  the  shipping  and  delivery  thereof  in 
and  upon  the  said  ship  as  aforesaid,  consisted  of  a  large 
quantity  of  gold;  and  that  the  said  portion  or  residue 
thereof  alleged  not  to  have  been  carried,  conveyed,  or 
delivered  as  therein  mentioned,  and  to  have  been  lost  as 
therein  mentioned,  was  feloniously  stolen  out  of  the  said 
ship  without  the  actual  fault  or  privity  of  the  defendants, 
then  being  the  owners  of  the  said  ship,  and  was  so  lost  by 
reason  or  means  of  such  felonious  stealing:  and  that  neither 
the  owners  nor  the  shippers  of  the  said  goods,  at  the  time 
of  shipping  the  same,  or  at  any  other  time  before  the  said 
loss,  inserted  in  their  bill  of  lading,  or  otherwise  declared 
in  writing  to  the  master  or  owner  of  the  said  ship,  the  true 
nature  and  value  of  the  said  goods,  to  wit,  of  the  said  gold, 
according  to  the  form  of  the  statute  then  and  still  in  force 
in  that  behalf. 

Replication — (setting  out  verbatim  the  bill  of  lading,  in 
which  the  goods  were  described  as  ^  one  box  containing 
about  248  ounces  of  gold-dust,  being  marked  and  num- 
bered as  in  the  margin"  (No.  1,  W.  W.),  and  at  the  foot  of 
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which  the  master,  &C.9  affirmed  to  **  bilb  of  lading,"  &c. 

"  Contents,  weight,    and    value    unknown,    &c.") — That 

V.  the  box,  marked  and  numbered  as  in  the  bill  of  lading 

Smaii°Ship   stated,  contained  in  it  the  four  bags  and  the  box  of  gold- 

CoMPAirr.     J^g^  j^  ^^  declaration  mentioned,  and  that  the  true  nature 

and  value  of  the  articles  therein  was  about  248  ounces  as 

stated,  and  that  the  defendants  received  freight  on  such 

value  inserted  therein. 

Demurrer  and  joinder  therein. 

Tomlinson^  in  support  of  the  demurrer. — The  plea  is 
founded  on  the  17  &  18  Vict  c.  104,  s.  503,  by  which  it 
is  enacted,  that  no  owner  of  any  seagoing  ship,  or  share 
therein,  shall  be  liable  to  make  good  any  loss  or  damage 
that  may  happen  without  his  actual  fault  or  privity,  *'  to 
any  gold,  silver,  diamonds,  watches,  jewels,  or  precious 
stones  taken  in  or  put  on  board  any  such  ship,  by  reason 
of  any  robbery,"  &c.,  "  unless  the  owner  or  shipper  thereof 
has,  at  the  time  of  shipping  the  same,  inserted  in  his  bills 
of  lading,  or  otherwise  declared  in  writing  to  the  master  or 
owner  of  such  ship  the  true  nature  and  value  of  such 
articles ;  —to  any  extent  whatever.*'  The  description  in 
the  bill  of  lading,  about  248  ounces,  is  not  a  sufficient 
statement  of  the  value  or  even  of  the  quantity  of  the  gold* 
dust.  Gold-dust  varies  greatly  in  value,  and  tlMr  words 
^*  contents,  weight,  and  value  unknown,*'  shew  that  the 
value  was  considered  by  the  parties  as  unascertained. 

Blackburn  (with  whom  was  J.  Sharpe\  in  support  of  the 
replication. — It  must  be  admitted  that  if  it  be  absolutely  ne- 
cessary that  a  precise  price  should  be  stated,  the  declaration 
in  the  bill  of  lading  of  the  nature  and  value  of  the  goods  is 
insufficient.  But  if  so  strict  a  construction  be  put  on  the 
words  of  the  Act,  an  error  in  judgment  would  be  &tai  to 
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the  rights  of  the  shipper.  The  present  Act  has  repeated, 
with  some  shght  variations,  the  provisions  of  the  26  Geo.  3, 
c.  86,  s.  3,  the  preamble  of  which  recites  that,  **  Whereas  dis-  e- 

*^  ,  Afbican 

putes  may  arise  whether  the  owners  or  masters  of  ships  are    Steam  Ship 

liable  to  make  good  the  value  or  amount  of  any  gold  &c. 

which  maybe  lost,  after  the  same  have  been  put  on  board  their 

ships  on  freight,  without  the  shippers  at  the  time  declaring 

the  value  of  such  goods.*'    There  was,  at  the  time  of  the 

passing  of  that  Act,  a  doubt  whether  or  not,  where  there 

was  a  concealment  of  the  true  value  by  the  sender  of  goods, 

a  carrier  could  be  made  liable  (a).     [Martin^  B. — The 

question  does  not  depend  on   the   previous  Act.]     The 

object  of  the  present  Act  is,  that  a  carrier  by  sea  should 

have  such  information  as  to  suggest  to  him  the  necessity  of 

caution,  when  valuable  articles  are  entrusted  to  his  care. 

If  the  statement  is  sufficient  to  put  him  on  his  guard,  it* is 

enough. 

Aldebson,  B. — I  am  of  opinion  that  the  replication  is 
bad,  and  that  the  defendants  are  entitled  to  judgment.  In 
order  to  make  the  owner  of  any  sea-going  ship  responsible 
for  the  loss  of  or  damage  to  any  gold,  silver,  diamonds, 
watches,  jewels  or  precious  stones,  put  on  board  any  such 
ship,  the  shipper  of  the  goods  is  required  to  state  the  true 
nature  and  value  of  the  goods  consigned  by  him.  If 
diamonds  were  to  be  put  on  board  in  Brazil,  it  would  not 
be  sufficient  to  describe  them  as  so  many  diamonds. 
Diamonds  are  just  as  much  currency  as  gold  dust  is.  The 
proper  mode  of  stating  their  true  nature  and  value  would 
be  to  describe  them  as  so  many  diamonds,  and  to  state  their 
value  in  money ;  and  so  of  watches,  jewels,  or  other  precious 
stones.  The  nature  of  the  gold  is  here  sufficiently  stated ; 
it  is  enough  to  describe  it  as  gold-dust,  without  stating  of 
(a)  See  cases  referred  to  bj  Mansfield,  C.  J.,  4  Bar.  2301. 
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1856.       how  many  carats  fineness.    But  there  is  not  an  exact 

Williams     s^^ement  of  the  quantity;   it  is  said  to  be  abcfiU  248 

AmcAx      ounces ;  and  so  far  from  the  value  being  stated,  there  is  not 

Steam  Ship    even  an  estimate  of  it.     The  shipowner  is  declared  not  to 

be  liable  except  in  the  particular  case  mentioned  in  the  Act 

Martin,  B. — I  am  of  the  same  opinion.     If  the  Act 
could  be  read  as  Mr.  Blackburn  has  suggested,  it  could 
only  be  by  putting  a  forced  and  unnatural  meaning  upon 
the  words  of  it     I  presume  that  when  the  legislature 
required  the  true  nature  and  value  of  such  articles  to  be 
stated,  they  meant  what  they  said,  viz.,  the  true  nature 
and  value.    If  all  gold  dust  was  of  the  same  value,  so  that 
when  the  quantity  was  stated  the  value  would  be  known  with 
tolerable  certainty,  possibly  we  might  hold  that  a  mere 
statement  of  the  quantity  would  be  sufficient,  though  that 
would  be  a  strained  construction.     I  doubt  whether  the 
word  **  true''  applies  to  value.    I  think  that  the  owner  may 
state  as  the  value  what  he  really  and  honestly  believes  to  be 
the  value,  and  that  if  a  question  arose  respecting  the  validity 
of  the  declaration  of  value,  it  would  be,  not  whetiier  the  value 
stated  was  the  true  value,  but  whether  the  declaration  had 
been  made  bona  fide.     The  value  required  may  be  a  conven- 
tional value,  rendering  the  shipowner  liable  to  an  extent  not 
exceeding  the  value  declared.    The  preamble  of  the  3rd 
section  of  the  26  Geo.  3,  c.  86,  appears  to  me  to  be  against 
Mr.  Blackburn.    It  shews  that  the  legislature  contemplated 
securing  to  the  carrier  full  notice  of  the  value ;  that  the 
value  was  considered  the  material  thing  of  which  the  ship- 
owner was  to  have  notice,  that  he  might  know  to  what 
extent  he  would  be  responsible  in  case  of  loss.     So  by  the 
Carriers  Act,  11  Geo.  4  &  1  Wm.  4,  c.  68,  carriers  are 
entitled  to  know  the  value  of  the  enumerated  articles, 
being  of  great  value  in  small  compass,  in  order  that  they 
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may  take  precautions  to  protect  themselves  proportioned  to        1856. 
the  risk.     Gold  dust  may  vary  in  value  as  much  as  any     ^^J^^J^^J^g 
other  merchandize.     We  are  bound  to  give  a  plain  and       .   «• 

°  ^  Africah 

intelligible  meaning  to  the  words  of  the  Act,  and  according    Steam  Ship 

COMPANT. 

to  that  the  plaintiff  is  not  in  a  condition  to  recover, 

Arj>BB80N,  B.5  added. — The  only  case  where  the  de- 
scription would  be  sufficient  without  an  express  statement 
of  the  value,  seems  to  me  to  be  where  the  shipment  consists 
of  coin ;  there  it  may  be  enough  to  state  the  number  and 

description  of  the  coins. 

Judgment  for  the  defendants. 


Bill  v.  The  Dabenth  Valley  Railway  Company.  •^«»«  *«• 

I  JEBT  for  work  and  services  done  and  rendered  by  the  Under  the  9 lit 

section  of  the 

plaintiff  to  the  Darcnth  Valley  Railway  Company.  ••Companies 

Plea : — That  by  the  **  Darenth  Valley  Railway  Act,  1853,'*  solidation  Act, 
the  defendants  were  incorporated  by  the  name  of  the  Darenth  termination  m 
Valley  Railway  Company,  and  that  the  "Companies  Clauses  nerotion*of*the 
Consolidation  Act,  1845,"  was  thereby  incorporated  with  ^^jot^ 

'  '  ./  r  Company  is  to 

and  made  part  of  that  Act;  that  the  claim  of  the  plaintiff  bo  exercised 

was  for  work  and  services  done  and  rendered  by  him  as  general  meet- 
ing.   But  it  is 
secretary  to  the  Company,  and  that  no  determination  as  to  no  answer  to 

.  •/»ii*>n*  n  i**^  action  by  a 

the  remuneration  of  the  plamtiff,  or  of  any  secretary  of  secretary  for 
the  Company,  had  ever  been  exercised  at  any  general  no  determina^ 
meeting  of  the  Company  as  required  by  the  91st  section  J!3^"h^d'eTer 
of  the  «  Companies  Clauses  Consolidation  Act,  1845  f  and  ^^  ""^l"^^ 
that  the  *' Darenth  Valley  Railway  Act,  1863, "contained  no  ^*'"^®^**** 
provision  whatever  as  to  the  appointment  or  remuneration 
of  any  secretary  to  the  Company. 

Replication :— That  before  the  suit  divers  general  meet- 
ings of  the  Company,  at  which  the  said  determination  as 

VOL.   L — N.   &  X  EXCU. 


306 


BXCHBQUEa  BEPORT8. 


1856.       to  the  remuneration  to  be  paid  to  the  plainti£P  for  the  said 
3,j^^        work  and  fiervices  as  such  secietaiy  coold  and  might  and 

Darbnth     ^^8^^  ^  ^^^  "^^^  exercised,  could  and  might  and  ought 
Vallkt      to  have  been  held,  and  had,  in  fiu^t,  been  held;  and  that 

Railway  Co.  .     .  , 

the  plaintiff's  claim,  for  and  in  respect  of  such  work  and 
services,  always  was  a  fiiir  and  reasonable  claim,  and  not 
otherwise,  as  the  defendants  well  knew. 
Demurrer  and  joinder  therein. 

Bamardf  in  support  of  the  demurrer. — By  the  8  &  9  Vict, 
c.  16,  s.  91,  it  is  provided,  that  except  as  otherwise  pro- 
vided by  the  special  Act,  the  determination  as  to  the 
remuneration  of  the  secretary  is  to  be  exercised  only  at 
a  genera]  meeting  of  the  Company.  Therefore,  unless  the 
special  Act  provides  otherwise,  no  action  can  be  maintained 
by  the  secretary  of  a  railway  company  unless  the  amount 
of  his  remuneration  has  been  determined  by  a  general  meet- 
ing of  the  company.  In  Taylor  v.  Brewer  {a),  a  person 
having  performed  work  for  a  committee,  under  a  resolution 
entered  into  by  them,  **  that  any  service  to  be  rendered  by 
him  should  be  taken  into  consideration,  and  such  remu- 
neration made  as  should  be  deemed  right,"  it  was  held  that 
he  could  not  recover  a  recompenoe  for  such  work. 

Breti,  contra,  was  not  called  upon. 

Bramwell,  B. — These  acts  of  parliament  are  construed 
as  if  they  were  partnership  deeds.  To  violate  them  may 
be  a  breach  of  trust  as  between  the  directors  and  the  share* 
holders;  but  acts  not  done  according  to  them  may  bind 
the  company.  If  the  directors,  without  such  authority, 
have  agreed  to  give  the  plaintiff  500il  a  year  they  may 
have  been  guilty  of  a  breach  of  trust,  but  that  is  alL 

Aldebson,  B.,  and  Martin,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  I  M.  &  SeL  290. 
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WooLLEY  tJ.  Kay.    • 


t/Wfie  16. 
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HE  declaration  stated,  that  after  the  passing  of  the  By  7  &  8  Geo. 
Act  7  &  8  Geo.  4,  c.  Ixxvii.  {a),  the  defendant  became  and  ^o  penon  shall 
was  a  commissioner  for  carrying  that  Act  into  execution,  acting  u  a  ^ 
chosen  and  elected,  &a     And  that  the  defendant  after  ~™^ecil^ 
he  was  so  chosen  and  elected  to  be  such  commissioner,  and  tionoftbatAct, 

'  who  shall  be 

whilst  he  was  such  commissioner,  and   before  the  com-  interested  in 

any  contract 

mencement  of  this  suit,  to  wit,  on,  &c.,  then  being  directly  for  furnishing, 

supplying  or 

concerned  and  interested  in  a  certain  then  existing  contract  selling  any 
theretofore  made,  by  and  on  behalf  of  the  defendant  and  or  thing  to  be 
one  Charles  Kay  Lawton,  with  the  then  commissioners  in  ^e^use^'^for 


(a)  For  lighting,  cleanstng,  &c. 
the  town  of  Ashton-under-Ljne : 
section  2,  enacts  '*  That  no  per- 
son  shall  be  capable  of  acting 
as  a  commissioner  in  the  execu- 
tion of  this  Act  during  the  time 
he  shall  hold  anj  office  or  place  of 
profit  under  the  commissioners 
appointed  for  executing  this  Act; 
or  in  anj  case  wherein  he  shall  be 
personallj  or  beneficially  interest- 
ed, directlj  or  indirectlj,  in  any 
manner  whalsoerer,  (except  as  a 
creditor  on  the  rates  or  assess- 
ments to  be  levied  or  raised  bj 
virtue  of  this  Act),  or  who  shall 
be  concerned  or  interested,  either 
directlj  or  indirectlj,  in  anj  con- 
tract or  bai^gain  for  furnishing, 
supplying,  or  selling  anj  article, 
matter  or  thing  to  be  employed, 
or  made  use  of  for  the  sereral 
purposes  of  this  Act,*"  &c. :  ^  Pro- 
rided  also,  that  such  of  the  said 
commissioners  as  are  members  of 
the  Ashton-under-Lyne  Gras  and 


the  purposes 
Waterworks  Company,  incorpo-  of  the  Act. 

rated  by  an  Act  (6  Geo.  4,  c.  67),      -^«^  J^^«*  • 
shaU  not  be  disqualified  from  act-  J^^cted^with 
ing  as  commissioners  in  the  exe-   former commis- 
cution  of  this  Act,  by  reason  of  «oners  to  sell  a 
any  contract  being  entered  into  g^  \^^  ^^  ^^^ 
between  the  commissioners  for  exe-  purposes  of  the 
cuting  this  Act  and  the  said  Ash-   Act  ^as  not 
ton-under-Lyne  Gas  and  Water-  f^  ^^ti^ 
works  Company ;  but  that  such   though  the 
of  the  sud  commissioners  as  are  conveyance 

i_  /•  xL         •  J  i-.  °*d  not  been 

members  of  the  said  Company,  executed. 

shall  not  vote  in  any  question  in 
which  the  said  Company  may  be 
interested,**  &c.  Section  4  imposes 
a  penalty  of  1002.  on  persons  dis- 
qualified acting  as  commissioners. 
By  sections  54  to  61,  the  streets 
are  placed  under  the  control  of 
the  commissioners.  By  9  Geo.  4, 
c.  xlii.,  s.  21,  the  commissioners 
were  empowered  to  widen  and 
alter  streets ;  and  by  section  22, 
to  purchase  land  for  the  purposes 
of  that  Act. 


X  2 


308 


that  behalf  duly  mpjpointed  to  act  and  acting  in  the  ezeco- 
tion  of  the  said  Act,  for  the  aale  by  the  defendant  and  one 
Charles  E^ay  Lawton  to  the  said  oommisBioners  far  carrying 
the  said  Act  into  execution,  of  a  certain  plot  of  land  to  be 
nsed,  and  which  was  used  fay  the  said  commisnoneis  far  one 
of  the  purposes  of  the  aid  Act,  &&,  but  not  legardii^  the 
said  Act,  nor  fearing  the  penalty,  &a,  acted  as  sodi  com- 
missioner in  the  execution  of  the  said  Act  at  a  meeting  of 
the  commissionerB  in  that  behalf  duly  appointed,  acting  in 
the  execution  of  the  said  Ac^  held  on,  &&,  at  &&,  and 
acted  and  took  part  in  the  bunness  of  the  sud  commis- 
sionerB,   transacted   by  them   as  such  -  commisraoners  at 
such  meeting,  contrary  to  the  said  statute ;  he,  the  defendant 
being  then  disqualified  to  act  as  such  oommisraoner  by 
and  for  the  cause  afoiesaid,  and  not  being  a  member  of 
the  Ashton-under-Lyne  Gas  and  Water  Works  Company 
in  the  said  Act  in  that  behalf  mentioned,  or  of  any  other 
company  or  corporation  having  power  to  supply  the  said 
Town  of  Ashton-under-Lyne  aforesaid  with  gas  or  water, 
and  not  being  a  Justice  of  the  Peace  acting  as  a  Justice 
of  the  Peace  in  the  execution  of  the  said  Act,  whereby  the 
defendant  forfeited  lOOL 

Demurrer  and  joinder  therein. 

J.  Addison  (with  whom  Hugh  1KB),  for  the  plaintiff.— The 
question  is,  whether  a  contract  for  the  sale  of  land,  to  be 
used  for  the  purposes  of  the  Act,  is  within  the  second  sec- 
tion. Contracts  with  the  commissionerB  relating  to  land  are 
within  the  scope  of  this  cknse ;  and  in  &ct  peculiarly  within 
the  mischief  which  it  was  intended  to  counteract  In 
Simpson  v.  Beady  (a),  a  lease  was  held  to  be  a  contract 
within  the  5  &  6  Wm.  4,  c  76,  s.  27.  Here  the  words 
are  quite  general.  [AUersanj  B.— Is  land  an  article,  matter 
or  thing  furnished,  supplied,  or  sold  ?     It  may  be  argued 

(a)  12  M.  &  W.  736. 
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that  it  is  so,  but  a  peDalty  must  be  imposed  by  clear  words.]  1856. 
The  object  was  to  prevent  any  bargaining  which  might  give  ^qollit 
the  commissioners  an  interest  adverse  to  their  duty.  After 
the  contract  had  been  made  and  before  the  conveyance, 
and  while  questions  might  still  arise,  the  defendant  acted  as 
commissioner.  The  proviso  in  the  llth  section  of  the 
7  &  8  Geo.  3,  c.  Ixzvii.,  shews  how  anxiously  the  Legis- 
lature has  provided  against  such  influence& 

T,  Janes,  contr^,  was  not  called  upon. 

Aldebson,  B. — The  4th  section  imposes  a  jienalty  on  com- 
missioners who  act  as  such  when  disqualified.   Whether  the 
defendant  was  disqualified  depends  upon  the  2nd  section, 
which  provides,  'Uhat  no  person  shall  be  capable  of  acting  as 
a  commissioner  during  the  time  he  shall  hold  any  office 
or  place  of  profit  under  the  commissioners,  or  in  any  case 
wherein   he  shall   be  personally  or  beneficially  interested 
(except  as  a  creditor),  or  who  shall  be  concerned  or  inte- 
rested in  any  contract  or  bargain  for  furnishing,  supplying, 
or  selling  any  article,  matter,  or  thing,  to  be  employed  or 
made  use  of  for  the  several  purposes  of  that  Act."    Here 
the  defendant  had  entered   into    the  contract  before  he 
acted  as  a  commissioner,  and  all  that  remained  for  him  to 
do  was  to  sign  a  piece  of  paper  and  receive  his  money. 
The  prohibition  appears  to  me  to  apply  only  to  continuing 
contracts,  such  as  contracts  for  furnishing  goods;  and,  accord 
ingly,  I  find  a  special  protection  to  shareholders  in  the  Gas 
Works.     A  single  bargain — as  if  the  commissioners  bought 
a  bnish  in  a  shop,  would  not  disqualify  the  seller,  though 
the  price  had  not  been  paid.     I  think,  therefore,  that  the 
defendant  is  not  liable   to  the   penalty,  and   that  he  is 
entitled  to  judgment. 

Martin,  B. — I  am  of  the  same  opinion.    The  defendant 
and  Lawton  had  bargained  with  the  former  commissioners, 
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and  it  is  said  that  he  is  therefore  disqualified.  But  the 
declaration  does  not  charge  him  with  being  interested  in 
any  bargain  with  the  present  commissionersy  but  merely 
that  being  interested  in  a  certain  then  existing  contract 
for  a  sale  of  a  plot  of  land  he  acted  as  a  commissioner, 
and  the  question  is,  whether  for  so  doing  he  is  liable 
to  the  penalty.  I  think  that  he  is  not  It  would  be 
an  abuse  of  language  to  hold  that  under  the  words, 
*'  contract  for  furnishing,  supplying,  or  selling  any  article 
matter,  or  thing  to  be  employed  or  made  use  of  for 
the  purposes  of  the  Act,"  a  contract  for  the  sale  of  land 
would  be  included.  Mr.  Addison  relied  on  the  exception 
in  favour  of  shareholders  in  the  Gas  Works,  but  I  think  that 
it  furnishes  an  argument  against  him,  and  that  the  defend- 
ant would  have  incurred  the  penalty,  if,  as  commissioner, 
he  had  acted  in  any  matters  arising  out  of  the  contract  ia 
which  he  and  Lawton  were  interested. 

Bramwell,  B.  —  I  agree  with  the  rest  of  the  Court. 
The  11th  section  provides  **that  any  clerk,  treasurer,  or 
other  officer  or  person  employed  by  the  commissioners 
who  shall  be  concerned  or  interested  in  any  bargain  or 
contract  made  by  the  commissioners,  shall  be  incapa- 
ble afterwards  of  serving  or  being  employed  under  the 
commissioners."  Suppose  that  one  of  the  servants  of  the 
commissioners,  who  kept  a  shop,  sold  a  single  article  to 
the  commissioners,  the  price  of  which  was  unpaid,  could 
it  be  contended  that,  by  being  concerned  in  a  single 
isolated  transaction  of  that  sort,  he  would  vacate  his 
office  ?  This  agreement  to  sell  a  piece  of  land  is  nothing 
more.  It  is  not  a  contract  for  a  thing  to  be  furnished. 
The  clause  was  meant  to  prevent  persons  acting  as  com« 
missioners  who  might  be  interested  in  continuing  con* 
tracts  for  the  supply  of  goods. 

Judgment  for  the  defendant 
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Vebneds  and  Others  v.  Webeb.  Jmiu2B. 


X  HE    declaration    stated,  that    the   plaintiffs    and  the  The  plaintiff 
defendant  contracted  together,  and  made  and  entered  into  ^  their  %ciit, 
a  certain  contract  between  them  which  was  contained  in  f^ifiw^!— *' 
and  made  and  set  down  in  writing  in  certain  bought  and  "  ^^^/jj  ^*g 
sold  notes*  which  corresponded  with  each  other,  and  which  provided  the 

*^  same  be  ahip- 

were  respectively  signed  by  the  agent  of  the  plaintifls  and  ped  for  wilert 

'  .f      o  .f  o  »  account  more 

of  the  defendant  thereunto  lawfully  authorized,  and  the  or  less  Aracan 

bought  note  thereof,  which  was  delivered  to  and  retained  riceatiiji.6</. 

bj  the  plaintifis,  was  in  the  words  and  figures  following,  i^^nsie?  or 

that  is  to  say-  t'lliJSiX 

"  London,  27  th  February,  1856.      latter  quantity 

"  not  to  exceed 

<«  Bought  for  account  of  Messrs.  Vemede  and  Company  50  tons,  or  else 

at  the  option  of 

(meaning  the  plaintiffs),  of  Mr.  C.  F.  Weber  (meaning  the  buyers  to  reject 
defendant),  the  cargo  of  400  tons  (provided  the  same  be  paid  for  by  cash 
shipped  for  seller's  account),  more  or  less,  Aracan  Necrensie  ^be^^enel  at 
rice,  of  the  average  quality  of  the  crop  as  shipped  to  Europe,  ^^^^^  if^ 
per  British  vessel  Minna,  sailed  last  September  from  Antwerp  *^«  ^^^^  '»- 

■^  -»  r  r  ding,  charter- 

in  ballast,  direct  to  Akyab,  to  proceed  from  thence  to  a  port  partyandpoliey 

"  "^  ^      of  insurance, 

in  the  channel  for  orders,  at  lis.  6d.  per  cwt  for  Necrensie,  insurance 

effected  to  the 

or  at  lis.  for  Larong,  the  latter  quantity  not  to  exceed  fifty  m\  amount  of 

1  1  •  /•  1  •  the  invoice.'* 

tons,  or  else  at  the  option  of  buyers  to  reject  any  excess:  •phe  ▼essel 
to  be  taken  at  the  invoice  weight,  viz.,  eighty-six  baskets  ofLarragand' 
being  equal  to  one  ton  of  twenty  cwt,  with  an  allowance  of  }2tom?e  rice 
four  per  cent  for  loss  in  weight,  and  to  be  paid  for,  by  cash,  .^'^  *"*• 
on  arrival  of  the  vessel  at  the  pcjrt  of  call,  on  delivery  of  t«ct  did  not 

.  contain  a  war- 

the  bills  of  ladmg,  charter  party,  and  policy  of  insurance;  ranty  that  the 

rice  should  con- 
sist of  Aracan 
Necrensie  rice,  bot  that  the  contract  was  conditional  npon  a  cargo  of  Aracan  Necrensie  rice 
being  shinped  on  seller's  account 

Secondly,  that  the  buyers  were  not  entitled  to  the  delivery  cither  of  the  whole  cargo  or 
of  the  Larong  rice,  because  the  contract  was  for  an  entire  cargo  which  would  substantially 
satisfy  the  description  of  Aracan  Necrensie  rice. 
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insurance  effected  in  London  or  Holland,  upon  usual 
London  terms  (with  particular  average),  to  the  full  amount 
of  invoice.  The  vessel,  to  proceed  to  a  port  in  the  United 
Kingdom,  or  to  a  continental  port  between  Havre  and 
Hamburgh,  both  inclusive;  should  the  vessel  be  lost  before 
arrival  at  port  of  call,  this  contract  to  be  void.  (Signed) 
L.  B.  Schroder." 

Averments :  that  from  the  time  of  making  the  contract 
the  plaintifis  were  always  ready  to  perform,  and  except  so 
far  as  they  were  prevented  by  the  breach  of  the  contract 
by  the  defendant  as  thereinafter  mentioned,  they  always 
performed  and  fulfilled  the  contract,  of  which  defendant  had 
notice;  that  a  reasonable  time  for  the  defendant  to  perform 
the  said  contract  had  elapsed  before  suit — First  breach: 
that  although  a  cargo  of  400  tons,  more  or  less,  was 
shipped,  for  the  defendant's  account,  to  Europe,  by  the  said 
British  vessel  Minna,  at  the  time  and  place  and  on  the 
voyage  and  occasion  by  the  said  contract  intended,  and  the 
said  vessel  afterwards  arrived  therewith  at  the  port  of  call 
and  at  her  port  of  discharge  in  the  said  contract  mentioned : 
yet  the  said  cargo  was  not  Aracan  Necrensie  rice  of  the 
average  quality  of  the  crop,  nor  was  the  sidd  caigo  such 
Aracan  Necrensie  rice  as  last  aforesaid,  and  Larong,  but 
consisted  of  3,403  bags  of  Larong,  which  weighed,  on 
delivery,  285  tons  net,  and  of  1,986  bags  of  Latourie,  which 
weighed,  on  delivery,  159  tons  and  three-quarters  of  a  ton 
net,  and  of  no  other  rice  whatsoever. — Second  breach:  that 
although  the  last  mentioned  cargo  was  shipped,  and  the  said 
vessel  arrived  therewith,  and  all  things  had  happened  before 
this  suit  necessary  to  enable  the  defendant  to  deliver  the 
caxgo,  and  the  bills  of  lading,  charter  party,  and  policy  of 
insurance  relating  thereto,  respectively,  to  the  plaintiffs: 
yet  the  defendant  did  not  nor  would  deliver  to  the  plaintifis 
the  said  bills  of  lading,  charter  party,  and  policy  of  in- 
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siirance,  or  any  of  them,  or  the  said  cargo,  or  any  part        IS66, 
thereof,  bat  under  colour  and  pretence  that  the  said  caigo      "^^""^ 

▼  JEKM  JE0B 

did  not  consist  in  all  or  in  part  of  Aracan  Necrensie  rice,  9. 

Wmsr. 

refused  and  n^lected,  and  still  refuses  and  neglects  so  to 
do;  and  by  means  of  the  premises  the  plaintifis  have  been 
deprived  of  great  gains  and  profits  which  they  otherwise 
might  and  would  have  made,  and  have  been  and  are  pre* 
vented  trom  performing  a  contract  beneficial  to  them,  and 
into  which  they  had  entered  for  the  sale  of  the  said  cargo, 
and  fix)m  obtaining  the  profit  and  benefit  thereof,  and  have 
been  and  are  otherwise  greatly  injured,  &c. 

First  plea. — As  to  the  first  breach ;  that  the  sold  note  of 
the  contract,  which  was  delivered  to  the  defendant,  was 
and  is  in  the  words  and  figures  following,  that  is  to  say — 
London,  27th  February,  1855.  Sold  for  and  on  account  of, 
&c.  (setting  out  a  sold  note  which  corresponded  with  the 
bought  note  in  the  declaration).  And  that  there  was  no 
contract  between  the  plaintifls  and  the  defendant  save  as 
appears  by  the  said  bought  and  sold  notes. 

Second  plea : — That  the  sold  note  was  in  the  words  and 
figures  as  in  the  first  plea  mentioned,  and  that  there  was  no 
contract  between  the  plaintifls  and  the  defendant  save  as 
appears  by  the  said  bought  and  sold  notes ;  that  the  caigo 
did  not  consist  wholly  or  in  part  of  Aracan  Necrensie  rice, 
nor  wholly,  but  only  in  part,  of  Larong  rice,  but  that  the 
said  caigo  did  consist  of  such  rice  of  such  respective 
quantities  as  in  the  declaration  in  that  behalf  mentioned; 
and  that  the  Larong  rice  therein  mentioned  was  not,  nor 
was  any  part  thereof,  Aracan  Necrensie  rice;  and  that  the 
Latourie  rice  therein  mentioned  was  not,  nor  was  any  part 
thereof,  either  Aracan  Necrensie  rice  or  Larong  rice. 

There  were  also  demurrers  to  the  declaration  so  far  as 
related  to  the  first  and  second  breaches  of  contract. 
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1866.  The  plaintifis  joined  in  the  deBiurrers  to  the  declaration^ 

^T^^"^^      and  demurred  to  the  pleas. — Joinder  in  demurrer. 


V, 

Wbbkb. 


fFUde  (inrith  whom  was  fF.  G.  Harriton\  in  support  of 
the  demturer  to  the  pleas  (a). — As  to  the  first  breach,  the 
plaintifis  contend  that  the  eflect  of  the  contract  contained 
in  the  bought  and  sold  notes  is,  that  if  the  Minna  shipped 
at  Akyab  a  caigo  on  seller's  account,  sndi  cargo  on 
being  shipped  became  the  property  of  the  plaintifis,  with  a 
warranty  that  it  should  consist  of  Aracan  Necrensie  rice. 
This  case  will  be  compared  to  cases  of  sales  of  cargoes  *'to 
anive,"  which  were  atone  time  supposed  to  be  sales  with  a 
warranty  that  the  caigo  should  arrive,  though  it  has  since 
been  decided  that  they  are  sales  subject  to  a  double  condi* 
tion,  viz.,  the  arrival  of  the  vessel,  and  that  the  stipulated 
cargo  should  be  on  board  (b).  Here  the  words  are,  not 
''to  arrive,*'  but  ''provided  the  same  be  shipped  for  seller^s 
account."  These  words  contain  the  condition, — the  only 
thing  necessary  to  make  the  sale  absolute,  viz.,  that  a 
cargo  of  rice  should  be  put  on  board  on  the  seller's  account. 
From  that  moment  the  sale  was  complete,  and  the  rice 
was  at  the  risk  of  the  purchaser.  The  seller,  therefore, 
cannot  refuse  to  deliver  the  rice  because  it  does  not  in  all 
respects  answer  the  description  in  the  contract  Tlie 
whole  scope  of  the  contract  must  be  considered,  and  from 
that  it  is  clear,  that  it  was  not  intended  that  the  plaintiff 
should  lose  the  benefit  of  the  contract  because  a  small 
part  of  the  cargo  might  tium  out  to  consist  of  some  other  rice. 
[Martm,  £. — How  is  a  price  to  be  fixed  for  that  which  is 
not  Aracan  Necrensie  or  Larong  rice?]  The  price  may  be 
fixed  by  analogy:  in  cases  of  fireight,  where  a  certain  freight 

(a)  Jujte  16.    Before  Alderson,  B.,  and  Martin^  B. 
lb)  Johnson  v.  MacdantUd,  9  M.  &  W.  600. 
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18  agreed  upon  for  some  articles,  if  others  are  shipped,  and  1856. 
there  is  a  mode  of  comparison,  that  rate  is  adopted ;  if  not>  vcrnsdb 
the  freight  is  chargeable  at  the  current  rate  at  the  port  ^  *'* 
where  the  goods  were  shipped,  [ilfarfin,  B. — Would  the 
plaintiff  have  been  bound  to  take  rice  which  did  not 
answer  the  description  of  that  bought  bj  him  ?]  The  sub* 
stance  of  the  contract  was  a  sale  of  the  cargo ;  and  that  the 
vendee  should  pay  for  it  The  parties  contemplated,  that 
it  would  be  of  a  certain  description,  and  that  the  payment 
should  be  made  in  a  particular  way.  The  case  of  Reade 
V.  Meniaeff  {a)  shews,  that  in  these  mercantile  contracts, 
though  the  mode  of  payment,  in  case  of  the  performance 
of  the  contract  in  any  other  way  than  that  contemplated,  is 
not  provided  for,  the  purchaser  may  still  be  liable  to  pay  in 
some  way.  [Martini  B. — Surely  the  Statute  of  Frauds  renders 
it  impossible  to  hold  the  seller  bound,  except  by  the  terms 
of  the  written  contract]  In  the  present  case,  what  was 
sold  was  the  rice  that  was  shipped  on  board  that  vessel 
[Alderson^  B.  —  Suppose  that  all  the  rice  was  Latourie, 
,  must  the  defendant  have  taken  the  whole  ?  or  what  part? 
and  at  what  price?]  It  is  plain  that  the  cargo  was  not 
intended  to  be  limited  to  Aracan  Necrensie  rice.  In 
Lavatt  V.  HamUian  (6),  there  was  a  contract  for  the  sale 
of  fifty  tons  of  palm  oil,  to  arrive  per  the  Mansfield:  it 
was  held,  that  this  was  an  entire  contract ;  and  part  only 
having  arrived,  that  the  plaintiff  was  not  entitled  to  the 
delivery  of  that  part.  But  the  contract  in  that  case  was 
the  sale  of  a  cargo  **  to  arrive."  Here  the  sole  condition 
upon  which  the  contract  was  to  become  absolute,  was 
fulfilled  when  the  cargo  was  put  on  board.  [Martin,  B. 
—  Suppose  the  Latourie  had  arrived  greatly  damaged, 
would  the  defendant  have  been  bound  to  accept  it?]    In 

(a)  7  C.  B.  152,  159.  (6)  5  M.  &  W.  639. 


316 


KXCHEQUER  REPORTS. 

Fuehel  V.  Seoit  the  Court  thought,  that  if  goods  are  sold, 
''expected  to  arrive  -  by  a  particular  ship,  the  vendor  can- 
not excuse  bis  non-delivery  by  shewing  that  only  a  part 
of  the  goods  was  consigned  to  him  (a>  As  in  that  case 
it  was  considered,  that  the  parties  must  be  taken  to  have 
contemplated  that  the  goods  would  be  shipped  on  seller's 
account ;  so  here  it  most  be  taken  that  the  parties  con- 
templated,  and  that  the  defendant  warranted,  that  this  rice 
would  be  Aracan  Necrensie  rice. 

TamUnsan,  for  the  defendant— The  contract  is  for  400 
tons  of  rice,  commercially  called  Aracan  Necrensie  rice. 
A  moderate  proportion  of  Larong  rice,  for  which  a  reduc- 
tion is  to  be  allowed,  is  not  to  destroy  the  contract ;  but 
the  Larong  is  not  to  exceed  fifty  tons,  or,  if  it  does,  the 
buyers  aro  to  have  the  option  of  rejecting  any  excess.  By 
the  stipulation  as  to  payment,  it  is  evident  that  the  con- 
tract  is  for  an  entire  thing,  a  cargo  of  Aracan  Necrensie 
rice.  The  obligation  of  the  phiintiff  to  receive  the  caigo, 
and  of  the  defendant  to  deliver  it,  are  reciprocal  and  co- 
extensive, with  a  small  exception.  There  is  no  warranty  as 
to  Larong,  which  shews  that  the  Larong  rice  was  merely 
a  subordinate  matter. 

WSdtf  in  reply. — ^The  contract  as  to  the  Larong  was 
not  merely  accessory.  If  a  moiety,  or  more  than  a  moiety, 
of  the  cargo  had  been  Larong,  the  purchaser  would  have 
had  a  right  to  take  it  all,  though  he  was  not  bound  to 
do  sa 

Cur,  ado.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  15  C.  B.  69.  It  was  stated  on  seller's  account,**  Iiave  been 
hy    TomUiuoK,    that,    since    the  commonlj  inserted  in  such  con- 
decision  of  this  case,  the  words  tracts. 
**  provided  the  same  be  shipped 
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Aldbrson,  B. — These  are  demurrers  by  the  defendant 
to  the  two  breaches  in  the  declaration*  and  demurrers  by 
the  plaintifls  to  two  pleas  to  the  same  breaches.     The 
questions  raised  by  the  demurrers  are — first,  whether  in  a 
sold  note,  set  out  in  the  first  plea,  there  is  an  absolute 
warranty  that  the  defendant  should  ship  a  caigo  of  Aracan 
Necrensie  rice  on  board  a  vessel  called  the  Minna*     If 
there  be  such  warranty,  the  plaintifls  are  entitled  to  judg- 
ment as  to  the  first  breach :  secondly,  whether  the  plaintifls 
were  entitled  to  have  delivered  to  them  the  entire,  or  any 
portion  of  the  rice,  which  was  brought  by  the  Minna  to  her 
port  of  discharge  in  Europe.     If  they  were,  the  plain- 
tifls are  entitled  to  judgment  as  to  the  second  breach.    The 
sold  note  is  as  follows : — London,  27th  Feb.  1855.     Sold 
for  account  of  C.  F.  Weber,  Esq.   (the   defendant),  to 
Messrs.  Vemede  &  Co.  (the  plaintifls),  the  cargo  of  400 
tons  (provided  the  same  be  shipped  for  seller's  account), 
more  or  less,  Aracan  Necrensie  rice,  of  the  average  of  the 
crops  as  shipped  to  Europe,  per  British  vessel  '*  Minna,*' 
sailed  last  September  firom  Antwerp  in  ballast  direct  to 
Akyab,  to  proceed  fi*om  thence  to  a  port  in  the  channel 
for  orders,  at  lis.  6<L  per  cwt.  for  Necrensie,  or  at  Ms, 
per  cwt  for  Larong,  the  latter  quantity  not  to  exceed  fifty 
tons,  or  else  at  the  option  of  buyers  to  reject  any  excess. 
To  be  taken  at  the  invoice  weight,  viz.  eighty-six  baskets 
being  equal  to  one  ton  of  twenty  cwt.,  but  an  allowance  of 
four  per  cent  for  loss  in  weight,  and  to  be  paid  for  by  cash 
on  arrival  of  the  vessel  at  the  port  of  call  on  delivery  of  the 
bill  of  lading,  charter-party,  and  policy  of  insurance.   Insur- 
ance eflected  in  London  or  Holland  upon  usual  London 
terms  (with  particular  average),  to  the  full  amount  of  invoice. 
The  vessel  to  proceed  to  a  port  in  the  United  Kingdom, 
or  to  a  continental  port  between  Havre  and  Hamburgh, 
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1856.  both  inclosive.  Should  the  vessel  be  lost  before  arrival  at 
port  of  call,  the  contract  to  be  void— {Sgoed)  L.  B. 
Schroder. 

The  case  has  been  aigned  before  my  brother  MarHn 
and  myself  and  we  think  there  is  no  such  warranty  in  the 
•contract  as  wiU  support  the  first  breach.  The  cargo  con- 
templated by  both  parties  (for  no  fraud  is  imputed)  was  one 
mainly  of  Aracan  Necrensie  rice;  but  this  was  not  an 
absolute  contract;  it  was  subject  to  a  proviso  that  such  a 
cargo  should  be  shipped,  and  we  are  of  opinion  that  there 
is  no  absolute  warranty  that  the  rice  which  was  shipped  on 
board  the  vessel  should  be  of  this  description.  We  there* 
fore  think  the  defendant  is  entitled  to  our  judgment  on  the 
•demurrer  to  the  first  breach  and  as  to  the  first  plea. 

Asto  the  second  breach,  the  fiicts  averred  are  these ;  that 
the  vessel  proceeded  to  Akyab,  and  there  loaded  285  tons 
of  Laiong  and  150  tons  of  Latourie  rice,  and  arrived  there* 
with  at  her  port  of  call  and  port  of  dischaige  in  Europe, 
and  that  although  all  things  had  happened  to  enable  the 
defendant  to  deliver  the  cargo  to  the  phuntifls,  he  did  not 
-deliver  it  or  any  part  of  it. 

Upon  this  state  of  facts  two  questions  wera  argued. 
Firat,  were  the  plaintifb  entitled  to  the  delivef^  of  the 
•entire  cargo  ?  Secondly,  were  they  entilbd  to  such  part  of 
it  as  consisted  of  Larong  rice  ?  We  are  of  opinion  that  the 
plaintifls  were  not  entitled  to  the  delivery  of  the  entire 
-caigo.  We  think  the  contract  was  not  for  such  cargo  of 
rice  as  the  vessel  should  bring  to  Europe,  but  for  rice  the 
price  of  which  was  fixed  and  agreed  on  between  the 
parties. 

If  the  plaintifis  were  entitled  to  the  Latourie  rice,  a  jury 
must  determine,  in  the  event  of  difierence,  the  price  to 
be  paid,  and  we  do  not  think  that  either  party  contcm* 
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plated  a  sale  of  rice  ivhich  was  not  at  a  stipulated  price,        1856. 
but  which  was  to  be  left  to  the  decision  and  determination      J^*^^"'^^ 

VSRNEDB 

of  third  parties.  ^w. 

As  to  the  Larong  rice  there  is  considerable  difficulty; 
there  can  be  no  doubt,  however,  that  the  contract 
contemplates  a  cargo  consisting  principally  of  Aracan 
Necrensie  rice,  and  that  Larong  rice  was  to  form  but  a 
subsidiary  part.  The  contract  is  described  as  one  contract 
for  an  entire  cai^go,  one  bill  of  lading,  one  charter  party, 
and  one  policy  of  insurance,  and  we  think  it  would  have 
been  impossible  for  the  defendant  to  have  insisted  upon 
the  plaintiff  s  accepting  a  cargo  consisting  only  of  a  minute 
portion  of  Aracan  Necrensie  rice ;  for  unless  the  cai^o 
was  what  would  substantially  satisfy  the  description  of  a 
Cfurgo  of  Aracan  Necrensie  rice,  we  think  that  the  plain- 
tifis  could  not  have  been  bound  to  accept  it  , 

It  is  true  that  the  contract  included  Larong  rice  also  if 
the  cargo  included  it.  But  it  is  obvious  that  this  was  so 
much  considered  subsidiary  to  the  other,  that  the  cargo  is 
described  merely  as  one  of  Aracan  Necrensie  rice,  and  the 
buyer  was  not  obliged  to  accept  more  than  50  tons  of 
Larong  rice  included  in  a  cargo  so  described,  and  if  the 
plaintiff  would  not  have  been  bound  to  accept  the  cargo 
brought,  the  defendant  was  not  obliged  to  deliver  it^  for 
the  contract  must  be  mutual  and  reciprocal. 

We,  thereifore,  think  that  the  defendant  is  also  entitled  to 

our  judgment  on  the  second  breach,  and  the  plea  pleaded 

to  it 

Judgment  for  the  defendant 
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JtmcSS. 


*  Stokes  v.  Cox  and  Others. 


J^ECLARATION  on  a  policy  of  insarance  sealed  with 
the  seals  of  the  defendants,  being  three  of  the  directors  of 
**  The  Birmingham  Fire  Office  Company." — ^The  declara- 


follows : —    , 

''  Whereas,  the  following  sums  have  been  paid  by 
Stephen  Stokes  &  Co.  of  Walsall,  Staffordshire,  Curriers 
and  Leather  Dressers. 

**  To  THE  BiRMmoHAM  FiRE  Ofrcb  Compant,  viz. : — 
Present  payment  for  Premium  from 


the  14th  Nov.  1853  to  the  25th 
Dec.  1854  .  .  £13 

Present  payment  for  Duty  to  ditto       6 


7 
13 


6 
9 


I      Psymeat. 

?■  £20  1  3 


The  plaintiff 
effected  an  in« 
sorance  with 
the  **  Birro- 
iofffaam  Fire 

poUcjinwUcb  ^'^^  ^^  ^"^  ^®  policy  which  (so  &r  as  material)  was  as 

the  tobject 
matter  of  in- 
rarance  was 
tbos  describ- 
ed :-.«<  On  a 
range  of  baild- 
ingi  of  three 
ttoriet  all  con- 
monicatiiig, 
oomprinng 
oflicet,  ware- 
houses, cnr- 
riers*  shops  and 
drying  rooms, 
ha?ing  a  stock 
of  oil  (not 
exceeding  one 
hundred  gal- 
lons), and 
tallow  (not 

exceeding  foor  hundred  weight)  deposited  therein ;  part  of  lower  story  of  said  building  being 
used  as  a  stable,  coach-boose  and  boiler-house :  no  tUam'-engine  emphjftd  on  thM  premuea  : 
ike  gUam  from  <A«  taid  hoUer  being  uted  far  heoHng  water  and  warming  the  ehope.  oriek  and 
tiled  or  slated.  N.B.  Tho  process  of  melting  tallow  by  steam  in  said  boiler-house,  and  the 
use  of  two  pipe-stoves  in  said  building,  are  hereby  allowed  ;  but  it  is  warranted  that  no  oil  be 
boiled,  nor  any  process  of  japanning  leather  be  carried  on  therein  nor  in  any  building  adjoining 
thereto.**  The  descriptions  of  insurance  were  fourfold,  **  Common,**  **  Huardous,**  "  I>oubly 
Haxardous,**  and  **  Special  Risks  ;*'  and  the  policy  stated,  that  "  when  insurances  deemed 
Special  Risks  are  proposed,  the  most  particular  specifications  of  the  property,  and  all  circum- 
stances attending  tne  same,  wiM  be  required ;  but  all  which  Special  Risks  muit  be  particularised 
on  the  policy,  to  render  the  same  Talid  or  in  force.*'  One  of  the  conditbns  indorsed  on  the 
policy,  provided  that,  If  after  the  assurance  shall  have  been  effected,  the  risk  shall  be  increased 
oy  any  alteration  of  the  materials  composing  the  building,  or  by  the  erection  of  any  stove, 
coalkei,  kiln,  furnace,  or  the  like,  the  introduction  of  any  haxardous  process,  the  deposit  of 
any  haxardous  goods,  the  making  of  anv  haxardous  communication,  or  bv  any  other  alteration 
of  circumstances,  and  the  particulars  or  the  same  shall  not  be  indorsed  on  the  policy,  and  a 
proportionate  higher  premium  paid  (if  required),  such  insurance  shall  be  of  no  force.  The 
insurance  in  question  was  a  **  Special  Risk.'*  After  the  policy  was  effected  the  plaintiff, 
without  notice  to  the  defendants,  erected  in  the  stable  the  machinery  of  a  steam-engine,  which 
was  supplied  1^  steam  from  the  boiler  mentioned  in  the  policy,  Imt  the  risk  was  in  no  way 
increasea.    The  premises  were  afterwards  destroyed  by  accidental  fire. 

ffdd,  (per  PoUock,  C.  B.,  and  Meartin,  B.,  dissentiente  BramweO,  B.),  that  the  intreduction  of 
the  steam-eiiffine  and  use  of  the  steam  generated  in  the  boiler  to  work  it,  was  a  material  altera- 
tion in  the  subject  matter  insured,  and  therefore  avoided  the  policy. 


TRINITY  VACATION,   20  VICT. 

**  Policy  aiid  Stamp. 

<<  The  receipt  of  which  respective  sums  is  hereby  acknow- 
ledged. And  Whebeab,  it  hath  been  agreed  that  the 
following  sums  shall  hereafter  be  paid  yearly  to  the  said 
Company,  on  the  day  last  aforesaid,  during  the  continuance 
of  this  Policy,  viz. : — 
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**  The  future  Annual  Payment  for 

Premium 
'*  The  future  Annual  Payment  for 

Duty      .  .  6  0  0 


Fdtim 
£12   0  0  Payment. 

£18  0  0 


<<For  the  insurance  from  loss  or  damage  by  fire,  not 
exceeding  in  each  case  the  sum  or  sums  hereinafter  men- 
tioned, amounting  to  four  thousand  pounds  on  the  property 
herein  described,  in  the  place  or  places  hereinafter  parti- 
cularised, and  not  elsewhere,  unless  previously  allowed  by 
indorsement  of  this  policy,  viz. : — 


^  On  a  range  of  building  of  three  stories  all 
communicating,  situate  fronting  to  Hatherton 
Street  and  Littleton  Street,  Walsall  aforesaid, 
comprising  offices,  warehouses,  curriers*  shops 
and  dressing  rooms,  having  a  stock  of  oil  (not 
exceeding  one  hundred  gallons)  and  tallow  (not 
exceeding  four  hundred  weight)  deposited  there- 
in,— part  of  lower  story  of  said  building  being 
used  as  stable,  coach-house  and  boiler-house — 
no  steam  engine  employed  on  the  premises — the 
steam  fix)m  said  boiler  being  used  for  heating 
water  and  warming  the  shops. — Brick  and  tiled 
or  slated. 


.£800 


1856. 


Stokbb 
Cox. 


J 


VOL.   I.— N.    8. 


EXCU. 
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« On  Stock  in  Trade  therein        .            .  ^63,000 

"  On  Fixtures  and  Utensik  therein           •  100 
**  On  Live  and  Dead  Stock  and  Utensila 

in  said  Stable            •            •            •  80 

''On  Carriages  in  said  Coach-house         •  20 

£4,000 


M 


N.B.  The  process  of  mehing  tallow  by  steam  in  said 
boiler-house,  and  also  the  use  of  two  pipe  stoves  in 
said  building  are  hereby  allowed ;  but  it  is  warranted 
that  no  oil  be  boiled,  nor  any  process  of  japanning 
leather  be  carried  on  therein,  nor  any  building 
adjoining  thereto. 


^  Now  BE  IT  KNOWN,  That  from  the  date  of  these  pre- 
sents until  the  day  above  mentioned,  and  so  long  after- 
wards as  the  said  assured  shall  duly  pay,  or  cause  to  be 
paid,  the  said  premium  and  duty  to  the  said  company  at  the 
time  aforesaid,  and  the  acting  directors  of  the  said  com- 
pany, for  the  time  being,  shall  agree  to  accept  the  same, 
the  capital,  stock  and  iunds  of  the  said  company  shall  h& 
subject  and  liable  to  pay  to  the  said  assured  all  the  damage 
and  loss  which  the  said  assured  shall  suffer  by  fire  on  the 
property  herein  mentioned,  not  exceeding  in  each  case 
respectively  the  sums  hereinbefore  specified,  on  the  pro* 
perty  herein-before  set  forth,  according  to  the  tenor  of  the 
printed  rates  and  conditions  of  the  said  company  indorsed 
on  this  policy."  Then  followed  a  proviso,  that  the  stock 
and  funds  of  the  Company  should  alone  be  answerable  for 
demands  under  the  policy. 

Tlie  printed  rates  and  conditions  indorsed  on  the  policy, 
were  (so  far  as  material)  as  follows: — 
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*'  Table  of  Annual  Preboums  to  be  Paid  for  Insurance. 
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Stokes 


COMMON  mSUEANCE,  U,  Gd.  per  Cent.  c^i. 

"  Buildings. 
"  Brick  or  stone  buUdingSy  having  party-walls  of  brick  or 
stone,  and  covered  with  slate,  tile,  or  metal,  in  which  no 
hazardous  process  is  carried  on,  or  any  qoantity  of  oil 
or  other  hazardous  goods  deposited,  except  for  private 
domestic  use,  or  stove  with  metal  pipe,  or  any  other  than 
common  open  fires  used;  or  which  buildings  are  not  imme- 
diately adjoining  to  any  building  wherein  a  hazardous  trade 
is  carried  on,  or  hazardous  goods  deposited. 

"Goods. 

"Any  description  of  goods  or  stock  of  only  common 
hazard,  in  buildings  not  hazardous  as  above  described. 

HAZARDOUS  INSURANCE,  2«.  etLper  Cent. 

*^  Buildings. 

"  Brick  or  stone  buildings,  having  party-walls  of  other 
materials  than  brick  or  stone,  and  brick  and  timber,  and 
timber  and  plaister  buildings  covered  with  slate,  tile,  or 
metal,  and  buildings  not  hazardous  as  before  described  in 
which  any  stove,  coakel,  kiln,  or  the  like,  is  used,  or  in 
which  any  hazardous  process  is  carried  on,  or  dangerous 
goods  deposited* 

"Goods. 

"  Musical  instruments,  pictures  (no  one  picture  to  exceed 
\0L  in  value,  unless  a  specific  sum  is  insured  thereon)^ 
drawings,  medals  and  curiosities,  docks,  watches,  jewels 
and  trinkets ;  and  hemp,  flax,  pitch,  tar,  turpentine,  resin, 
tallow,  camphine  or  naptha,  oil,  spirituous  liquors  and  other 
articles  of  similar  risk ;  and  horses,  harness,  carriages,  and 
fodder,  in  buildings  not  hazardous,<-*8hips,  bai^ges,  and 
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1856.        Other  vessels  in  harbour  or  dock,  or  on  any  canal,  or  any 
'T'^''^^      other  inland  navigation,  with  the  goods  on  board  thereof; 
».  and  stage  wagons  with  their  contents^ 

DOUBLY  HAZARDOUS  INSURANCE,  4M.6d.per  Cent. 

**  Buildings. 
**  Brick  or  stone  buildings,  thatched,  in  which  fire-heat  is 
used,  or  adjoining  any  building  having  fire-heat  used  therein, 
and  in  which  no  hazardous  process  is  carried  on,  or  hazardous 
goods  deposited, — and  hazardous  buildings  as  before  de- 
scribed, in  which  any  hazardous  process  is  carried  on,  or 
hazardous  goods  deposited. 

''  Goods. 

''China,  glass,  earthenware,  looking  glass,  plates,  pot- 
tery, sculpture,  and  other  articles,  which  on  account  of  their 
firagility  are  liable  to  destruction,  in  buildings  not  hazardous. 
Hazardous  goods  or  stock,  as  before  described,  in  hazardous 
buildings,  and  all  goods  or  stock  not  hazardous,  in  doubly 
hazardous  buildings,  as  before  described. 

*^*  T7ie  above  rates  of  premium  are  ntbjeet  to  variation 
according  to  circumstances^  and  buildings  or  their  contents,  not 
specially  mentioned  in  the  above  table,  toiU  be  rated  in  conform 
miiy  with  the  degree  of  hazard  which  may  attach  thereto, 

"SPECIAL  RISKS. 

**  Timber,  or  brick  and  timber  buildings,  thatched,  having 
fire-heat  used  therein,  or  adjoining  to  any  building  in  which 
fire-heat  is  used,  or  in  which  any  hazardous  process  is  carried 
on ;  or  any  stock  of  lucifer,  congreve,  or  other  such  like 
matches,  or  other  hazardous  goods  deposited, — and  generally 
all  buildings  or  stock  of  greater  risks  than  is  comprised  in 
the  foregoing  description,  under  which  risks  are  included 
the  following,  viz : — 
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The  buildings  and  stock  of  japanners,  sugar  refiners^        1856. 
distillers,  musical  instrument  makers,  calico  printers,  flax       stoksi' 
dressers,  saltpetre  refiners,  dealers  in  gunpowder,  chemists'  "* 

laboratories,  oil,  turpentine,  and  varnish  makers,  com  and 
other  mills  and  manu&ctories  having  mill,  steam,  or  engine 
work  and  buildings,  and  stock  of  maltsters  making  high  dried 
or  porter  malt,  buildings  where  other  hazardous  trades  or 
processes  are  carried  on,  theatres,  and  places  of  public 
exhibition,  glass-houses,  hot-houses  and  conservatories  with 
their  contents,  stained  or  etched  windows  if  of  greater  value 
than  20#.,  or  plate  glass  windows  if  of  greater  value  than 
2O9.  per  pane. 

^*  When  insurances  deemed  special  risks  are  proposed, 
the  most  particular  specification  of  the  property,  and  all 
circumstances  attending  the  same,  with  a  ground  plan  of 
the  premises,  will  be  required ;  but  all  which  special  risks 
must  be  particularised  on  the  policy,  to  render  the  same 
valid  or  in  force. 

**  No  lucifer,  congreve,  or  other  such  like  matches,  gun- 
powder, naptha,  camphine  or  the  like,  except  for  private 
domestic  purposes,  will  be  allowed  in  any  of  the  buildings 
under  the  first  mentioned  heads  of  insurance;  such  articles, 
as  well  as  the  buildings  in  which  they  are  deposited,  being 
the  subject  of  special  agreement,  and  requiring  to  be  made 
known  to  the  office,  and  recognised  on  the  policy,  and  a 
proportionate  higher  premium  paid,  otherwise  such  policy 
will  be  vitiated  and  of  no  eflect.*' 

'^  Conditions  of  Insubancb. 

**  IL  The  insured  must  state  his  name,  place  of  abode 
and  occupation,  and  the  nature  of  the  interest  he  has  in  the 
insurance,  whether  as  proprietor,  trustee,  or  otherwise,  and 
must  accurately  describe  the  construction  of  the  buildings, 
and  the  nature  of  the  goods  or  other  property  on  which  the 
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1856.  insurance  is  proposed,  according  to  the  several  disdnctions 
Stokes  h^^^io  Stated ;  but  the  company  ivill  not  be  liable  for  any 
misdescription  of  the  property  insured,  nor  for  any  insuffi- 
ciency of  description  thereof,  howsoever  occaaoned,  it  being 
the  interest  and  duty  of  the  insured  to  examine  his  policy  and 
advise  the  office  of  any  infonnali^  appearing  therein.  By 
the  regulations  of  the  Act  of  Parliament  9  Geo.  4,  c.  13,  of 
which  the  following  is  an  extract,  it  is  provided,  <  In  ail 
cases  a  separate  sum  is  required  to  be  ^)portioned  to  every 
separate  building  or  division  of  buildings  i£  separated  by 
party  walls;  and  a  separate  sum  on  the  several  items  of 
property  in  each  division.*  Continual  attention  must  be 
paid  to  this  regulation,  as  eveiy  violation  thereof  is  subjected 
by  the  Act  to  a  penalty  of  lOOL ;  and  it  is  by  the  said  Act 
provided,  that  any  policy  issued  not  in  conformity  therewith 
shall  be  absolutely  void  and  of  none  effect 

**  lU.  If  any  building  contain  any  stove,  coakel,  kiln, 
furnace,  steam-engine,  or  the  like,  or  has  at  any  one  time 
any  quanti^  of  oil  or  other  hazardous  or  inflammable  goods^ 
or  any  gunpowder,  or  fireworks,  or  any  lucifer,  congreve,  or 
other  such  like  matches,  except  such  are  required  for  private 
domestic  use,  or  any  process  of  fire-heat  other  than  the  ordi- 
nary risk  of  the  common  fires  and  ovens  of  private  houses, 
the  same  must  be  inserted  in  the  policy,  and  if  any  mis- 
representation be  made,  or  if  particular  circumstances  of 
risk  which  attach  thereto  shall  not  be  specially  inserted 
in  the  policy,  or  if  there  be  any  concealment  or  omis- 
sion whereby  the  insurance  shall  have  been  obtained  at 
a  lower  premium  than  is  required  by  the  preceding  table 
of  premiums,  or  if  the  persons  insured  shall  not  give  notice 
of  any  other  insurances  made  on  the  property  insured, 
whether  by  any  previously  existing  policy  of  this  office,  or 
by  any  previous  or  subsequent  insurance  in  any  other  office, 
and  cause  the  same  to  be  indorsed  on  their  policies  by  the 
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secretary  or  some  other  authorized  agent  of  this  company, 
such  insurance  shall  be  of  no  force/* 

*' VIL  Persons  renloving  to  other  dwelling-houses,  shops, 
or  warehouses,  or  opening  new  communications,  or  taking 
adjoining  premises  into  occupation,  may  preserve  or  extend 
the  benefit  of  their  policies  to  cover  the  goods  and  stock 
therein,  if  the  nature  and  circumstances  of  the  risk  in- 
sured be  not  altered ;  and  in  case  of  death  the  interest  in 
the  policy  may  be  transferred  to  the  representative  of  the 
party  insured ;  but  in  all  the  above  cases  the  policy  is  not 
held  to  be  in  force  until  due  notice  of  the  removal,  alteration, 
or  Hleath  be  given  at  the  office,  or  to  some  agent  of  the 
company,  and  the  same  allowed  by  indorsement  upon  the 
policy  by  authority  of  the  company.  If,  after  the  assurance 
shall  have  been  effected,  the  risk  shall  be  increased  by  any 
alteration  of  the  materials  composing  the  building,  or  by 
the  erecUon  of  any  stove,  coakel,  kiln,  furnace,  or  the  like, 
the  introduction  of  any  hazardous  process,  the  deposit  of 
any  hazardous  goods,  the  making  of  any  hazardous  commu- 
nication,  or  by  any  other  alteration  of  circumstances,  and 
the  particulars  of  the  same  shall  not  be  .indorsed  on  the 
policy  by  the  secretary,  or  some  other  agent  of  the  company, 
and  a  proportionate  higher  premium  paid  (if  required),  such 
insurance  shall  be  of  no  force." — 

The  declaration  then  averred,  that  the  plaintiff  was  the 
person  assured  by  the  policy  under  the  style  and  firm  of 
Stephen  Stokes  &  Co.,  and  was  at  the  time  of  making  the 
policy,  and  thence  continually  until  and  at  the  time  of  the 
happening  of  the  loss,  interested  in  the  insured  premises  to 
the  amount  of  4,000Z. ;  that  the  annual  premium  and  duty 
were  duly  paid  by  the  plaintiff  to  the  company :  that  the 
policy  at  the  time  of  the  loss  was  in  full  force :  that  during  the 
continuance  of  the  policy,  the  buildings,  stock  in  trade,  &c., 
insured,  were  destroyed  anddamaged  by  fire,  and  the  plaintiff 
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thereby  then  sastained  a  loss  to  a  laige  amount,  to  wit, 
4t90L  in  respect  of  the  said  buildings,  and  of  2,5822i  Is.  Ad. 
in  respect  of  the  said  stock  in  trade ;  and  the  company 
thereupon  became  and  were  liable  to  pay  to  the  plaintiff 
the  said  amounts,  or  to  make  good  to  him  his  sud  loss,  and 
fully  to  indemnify  him  for  the  same:  that  the  plaintiff  has 
observed  all  and  singular  the  stipulations,  conditions  &c.  to 
be  observed  or  performed  on  his  part,  and  all  matters  have 
occurred  and  happened  &a  to  entitle  him  to  have  the 
several  amounts  paid  to  him,  or  to  have  the  loss  made  good 
&c. :  that  the  capital,  stock  and  fiinds  of  the  company  are 
suflScient  to  pay  to  the  plaintiff  the  several  amounts,  ot  to 
make  good  his  loss. — Breach:  that  the  plaintiff  has  not,  out 
of  the  said  stock  and  funds,  been  satisfied  the  said  amounts 
or  either  of  them,  but  the  same  are  wholly  unpaid,  nor  has 
he  been  provided  by  the  company  with  a  like  quantity  of 
goods  &C.,  nor  have  the  said  buildings  been  rebuilt  or 
repaired  &c 

Pleas. — First:  that  after  the  making  and  entering  into 
the  said  policy,  and  before  the  happening  of  the  fire  in  the 
declaration  mentioned,  the  risk  was  increased  by  the  erec- 
tion, by  the  plaintiff,  without  the  consent  or  knowledge 
.  and  against  the  will  of  the  sud  company,  of  a  steam-engine 
in  and  upon  one  of  the  said  buildings  mentioned  in  and 
insured  by  the  said  policy,  (such  steam-engine  being  an 
erection  of  the  like  nature,  as  respects  the  said  policy  and 
the  stipulations  therein  contained,  as  a  stove,  coakel,  kiln  or 
furnace),  and  by  the  use  and  employment  by  the  pluntiff, 
without  such  knowledge  or  consent  as  aforesaid,  of  the  said 
steam-engine  in  the  said  buildings  fix>m  time  to  time  in 
course  and  for  the  purpose  of  the  said  business;  and 
although,  after  the  erection  of  the  said  steam-engine  and 
before  the  said  fire,  a  reasonable  and  sufficient  time  elapsed 
in  that  behalf,  yet  no  notice  was  given  by  the  plaintiff 
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to  the  said  company  of  the  erection^  use  or  employment  of       IS66. 
the  said  steam-engine;  nor  was  the  fact  of  the  said  steam-      ^sT"^ 
engine  having  been  erected,  used,  or  employed,  at  any  time  <^- 

indorsed  on  the  said  policy ;  nor  was  any  higher  premium 
paid  to  the  said  company  in  respect  thereof,  whereby  the 
said  policy  became  and  was  void  and  is  of  no  effect 

Second. — That  after  the  making  and  entering  into  the  said 
policy,  and  before  the  happening  of  the  fire  in  the  declaration 
mentioned,  the  nature  and  circumstances  of  the  risk  insured 
against  were  altered  and  the  risk  increased,  by  the  erection, 
use  and  employment  on  the  said  premises,  without  the 
knowledge  or  consent  of  the  said  company,  of  a  certain 
mill,  steam,  or  engine  work,  which  was  a  special  risk  of  a 
different  kind  from,  and  more  hazardous  than,  the  special 
risk  insured  against  by  the  said  policy.  And  the  defendants 
further  say  that  no  notice  of  the  said  alterations  was  given 
to  the  said  company,  nor  were  the  particulars  thereof 
indorsed  on  the  said  policy,  or  any  premium  paid  in  respect 
thereof 

Replications,  taking  issue  on  the  pleas. 

At  the  trial,  before  CressweU,  J.,  at  the  Staffordshire 
Spring  Assizes,  it  appeared  that  in  November,  1853,  the 
plaintiff,  who  was  a  currier  and  leather  dresser  at  Walsall, 
effected  with  the  Birmingham  Fire  OflSce  the  policy  of 
insurance  set  out  in  the  declaration.  At  that  time,  the  state 
of  the  premises  and  the  circumstances  relating  to  them  were 
correctly  described  in  the  policy.  In  June,  1854,  the 
plaintiff  erected  in  the  coach-house  a  bark  mill,  and  in  the 
stable  adjoining  the  machinery  of  a  steam-engine,  and  he 
conveyed,  by  means  of  pipes,  the  steam  from  the  boiler 
mentioned  in  the  policy  to  the  steam-engine,  which  was 
used  for  working  the  mill.  It  was  proved  that  there  was  a 
greater  consumption  of  fuel,  and  that  more  steam  was 
generated  than  before.     No  notice .  of  the  erection  of  the 
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sCeam-ciipiie  was  giren  to  the  company.  In  December, 
1855,  the  premises  were  accidentallj  destroyed  by  fire. 

It  was  submitted  on  behalf  of  the  defendants,  that  the 
alteratkm  made  in  the  premises,  without  notice  to  the 
company,  avoided  the  policy.  The  jmy  ibond,  as  a  fret, 
that  the  actual  risk  was  not  increased  by  the  erection  of  the 
steam-engine.  The  learned  Jndge  directed  a  vefdict  for 
the  plaintiff,  reserving  leave  to  the  defendants  to  move  to 
enter  a  nonsuit. 

WhaUkjf^  in  last  Easter  Term,  obtained  a  rule  nisi 
accordingly,  against  which 

Keating  and  B.  J,  Hodgttmt  shewed  canse  in  Trinity 
term  (May  30). — The  {riaintiff  is  entitled  U>  retain  the 
verdict  The  true  criterion  is  this — was  the  risk  increased 
by  the  introduction  of  the  steam-engine  on  the  premises  ? 
The  jmy  have  found  that  it  was  not  \P6BoA^  C.  B. — If 
the  statement  in  the  policy  amounts  to  a  warranty,  not 
only  of  the  then  state  of  the  premises,  but  also  that  no 
alteration  shall  be  made,  it  makes  no  difference  that  the 
risk  was  not  increased.  In  that  respect  a  fire  insurance 
resembles  a  marine  insurance;  if  a  vessel  is  insured  for  a 
particular  voyage,  the  owner  has  no  right  to  send  it  on 
another  voyage,  and  say  that  the  risk  is  not  increased.] 
Where  the  parties  intended  that  there  should  be  a  war- 
ranty it  is  so  expressed,  as  in  the  memorandum,  where  **  it  is 
warranted  that  no  oil  be  boiled,  nor  any  process  of  japan- 
ning leather  be  carried  on.**  The  allegation  in  the  pleas  that 
the  risk  was  increased,  is  a  material  part  of  them  and  most 
be  proved.  [i^flpcA,  C.  B. — Not  if  other  allegations  are 
proved  which  constitute  a  defence.]  In  SSUm  v.  Thofmr- 
Umifl)^  the  premises  proposed  to  be  insured  were  described 
as  a  house  composed  of  two  stories;   another  story  was 

(a)  3  E.  &  B.  868. 
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afterwards  added;  and  it  was  held  that  the  description 
amounted  to  [a  warranty  that  the  premises  corresponded 
with  the  description  when  the  policy  was  effected,  and  to  a 
warranty  that  the  assured  would  not,  during  the  conti- 
nuance of  the  risk,  Tolnntarily  do  anything  to  make  the 
condition  of  the  premises  vary  firom  the  description,  so  as 
to  increase  the  lid[)ility  of  the  assured.  That  case  pro- 
ceeded entirely  on  the  groand,  that  the  alteration  neces- 
sarily  increased  the  risk;  and  it  is  only  an  autiiori^ 
to  thu  extent,  that  here  the  description  amounted  to  a 
warrant  of  the  then  state^  of  the  premise&  [PoUoek, 
C.  B. — This  was  a  ^'  special  risk ;"  and  the  policy  pro- 
vides, that  **  where  insurances  deemed  *  special  risks  * 
are  proposed,  the  most  particular  specification  of  the  pro- 
p^ty,  and  all  circumstances  attending  the  same,  will  be 
required ;  but  all  which  **  special  risks"  must  be  particu- 
larized in  the  policy  to  render  the  same  valid  or  in  force.] 
That  relates  to  the  third  **  condition,'*  which  requires  an 
accurate  and  true  description  of  the  premises  at  the  time 
the  policy  is  effected.  The  seventh  condition  relates  to 
subsequent  circumstances ;  and  it  provides,  that  *^  if,  after 
the  assurance  shall  have  been  effected,  the  risk  shall  be 
inereased  by  any  alteration  of  the  materials  composing  the 
building,  or  by  the  erection  of  any  stove,  coakel,  kiln,  fur- 
nace, or  the  like,  &c.,  the  making  of  any  hazardous  com- 
munication, or  by  any  other  alteration  of  circumstances, 
and  the  particulars  of  the  same  shall  not  be  indorsed  on  the 
policy,  &C.,  such  insurance  shall  be  of  no  force.'*  The  words 
^risk  shall  be  increased,"  override  all  the  subsequent  state- 
ments, whi6h  are  only  certain  specified  modes  by  which  risk 
is  increased ;  therefore,  by  the  terms  of  the  contract  (which, 
according  to  the  authorities  on  this  subject,  must  be 
read  most  strongly  against  the  assurers),  no  iteration  will 
vitiate  the  policy  unless  it  increases  the  risk.      In    Glen 
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1856u        ▼•  'Z^tfiRf  (aX  there  was  an  abaolote  prohibitioD  agaiiiat 
aoy  ahentiao  being  made  in  a  bmUing  inanred,  or  any 
aCeam,  8Ceaaii-engine»  atom,  or  any  other  deacripdon  of 
fire-heat  being  introdnoed,  nnkas  notice  thereof  was  giren^ 
and  the  altention  aDowed  by  indonement  on  the  policy; — 
therefore  it  made  no  difference  whedier  the  risk  was  in- 
creased or  not.    Pim  t.   Rdd{b)  is  an  authority,   that 
the  condition  which  requires  a  description  of  the  subject- 
matter  of  inannmoe  and  the  nature  of  the  ride,  has  reference 
onfy  to  the  time  when  the  pdicy  is  effected;  and  that  in 
the  absence  of  fiaud,  the  policy  is  not  avoided  by  the  cir* 
cnmstano^  that  subsequently  to  the  efiecting  of  it,  a  more 
haxardous  trade  has  been  carried  on  without  notice  to  the 
insurers.    \MarHn,  B. — ^That  doctrine  was  disapproved  of 
by  the  Court  of  Queen's  Bench  in  SWem  v.  ThonOxm  (c>] 
That  case  depended  on  the  general  law  of  insurance;  here 
the  conditions  must  be  looked  at,  in  order  to  ascertun  the 
terms  of  the  contract     [PoOodt^  C.  B. — ^The  <mly  question 
isy  whether  the  change  of  cireumstances  rendered  the  policy 
void,  the  risk  not  being  in  the  slightest  degree  increased. 
To  put  an  extreme  case — suppose  a  person  insured,  under  a 
special  contract,  premises  in  which  fireworks  were  manu- 
fiictured,  and  the  policy  contained  a  provision  that  no 
alteration  should  be  made  in  the  premises  or  business  with- 
out notice,  but  afterwards  the  premises  were  used  as  an 
ice*house,  would  that  vitiate  the  policy?]     No  doubt  it 
might  be  made  part  of  the  contract,  that  any  alteration  in 
the  state  of  circumstances  should  avoid  the  policy;  but  that 
is  not  the  case  here.     The  stipulations  in  this  policy  are 
divided  into  two  parts;  the  first  relates  to  the  description  at 
the  time  the  policy  is  effected,  and  which  is  provided  for 
by  the  third  condition;  the  second  relates  to  any  subse- 

(a)  8  Exch.  e07.  0)  6  Man.  &  G.  1. 

(c>  3  £.  &  B.  868. 
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quent  alteration,  which  is  provided  for  by  the  seventh  con* 
dition.  The  scale  of  charges  increases  in  proportion  to  the 
risk ;  but  the  argument  on  the  other  side  would  go  to  this 
extenti  that  if  an  alteration  was  made  which  diminished 
the  risky  the  policy  would  nevertheless  be  void. — ^They  also 
referred  to  Shaw  v.  Sobberds  (a). 

ffhateley  and  Jnipson,  in  support  of  the  rule.— ^The 
question  does  not  depend  on  whether  the  risk  was,  in  fiust, 
increased  by  the  introduction  of  the  steam-engine,  but 
whether,  by  the  terms  of  the  contnust,  the  policy  is  not 
avoided  by  any  alteration  in  the  state  of  circumstances 
without  notice.  The  company  undertake  to  indemnify  the 
plaintiff  against  loss  by  fire,  upon  a  certain  description  of 
premises  mentioned  in  the  contract,  viz.,  that  ''part  of  the 
lower  stoiy  of  the  building  is  used  as  a  stable,  coach-house, 
and  boiler-house;  that  no  steam-engine  is  employed  on 
the  premises,  the  steam  from  the  boiler  being  used  for 
heating  water  and  warming  the  shops.'*  That  state  of  cir- 
cumstances being  altered  by  the  introduction  of  a  steam- 
engine,  it  is  immaterial  that  the  risk  was  not,  in  fact, 
increased.  The  company  expressly  stipulate  that  notice 
shall  be  ^ven  of  any  alteration,  in  order  that  they  may 
exercise  their  own  judgment  as  to  whether  there  is  any 
difference  in  the  risk.  The  statement  that  no  steam-engine 
is  employed  on  the  premises  is  not  a  mere  description  of 
an  existing  &ct,  but  an  implied  warranty  that  no  steam* 
engine  shall  be  thereafter  erected  without  notice.  That 
being  part  of  the  contract  itself,  the  seventh  condition  is  a 
mere  collateral  matter,  and  only  applies  where  there  is  no 
provision  in  the  body  of  the  policy.  Suppose  the  policy 
had  stated  that  a  steam-engine,  then  on  the  premises, 
should  not  be  removed  without  notice ;  its  removal  would 

(a)  6  A.  &  £.  75. 
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▼itiale  the  policy,  notwithstanding  the  risk  might  be  thereby 
decreased.    In  SiUem  ▼.  Thamtan  there  was  no  stipubition 
in  the  body  of  the  policy  that  a  third  stoiy  should  not  be 
added  to  the  building^  and  therefore  it  became  necessary 
to  ascertain  whether  the  risk  was  increased  by  the  alter- 
ation*    Here  there  is  a  distinct  contract  as  to  what  shall  or 
shall  not  be  done  on  the  premises.    The  company  only 
undertook  to  insure  premises  where  the  steam  was  used  for 
certain  purposes,  and  the  alteration  imposed  upon  them  a 
different  contract.    They  were  willing  to  undertake  the 
particular  risk  for  a  certain  sum,  bat  not  if  the  state  of 
drcumstances  was  altered.     [Martin^  B. — The  second  plea 
ought  to  be.  amended  by  simply  stating,  that  after  the 
making  of  the  policy  and  before  the  fire,  a  steam-engine  was 
erected  on  the  premises,  and  that  the  steam  from  the  boiler 
was  used  for  the  purpose  of  working  that  steam-engine.} 
Then,  independently  of  the  statement  in  the  body  of  the 
policy,  the  seventh  condition  provides  that  no  steam-engine 
shall  be  on  the  premises.     The  term  ^'risk"  does  not  mean 
^<  actual  risk,"  but  a  state  of  circumstances  which,  with 
reference  to  the  contract,  creates  a  danger.    The  question 
is,  whether  the  risk  was  increased  within  the  meaning  of 
the  policy,  not  in  the  opinion  of  the  jury.     [PoUock^  C.  B. 
— ^When  an  underwriter  is  asked,  ''will  you  effect  an 
insurance  on  this  risk  7*  the  word  ''  risk "  does  not  mean 
the  ''  danger,"  but  the  circumstances  which  give  rise  to  it.] 

Cter.  adv.  vulL 

The  learned  Judges  having  differed  in  opinion,  now 
delivered  their  judgments  seriatim. 

Bbamwell,  B.— I  am  of  opinion  that  this  rule  should  be 
discharged.   The  material  facts  are,  that  after  the  insurance. 
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an  engine,  a  steam-engine,  bad  been  put  on  the  premises, 
whicb  was  supplied  by  steam  from  tbe  boiler  wbicb  is 
mentioned  in  tbe  policy ;  but  that  no  greater  risk  of  fire 
existed  thereby.     Now  the  premises  insured  having  been 
burned,  and  there  being  no  fraud,  the  insurers  could  only 
excuse  themselves  from  liability  by  some  term  or  condition 
in  the  policy.      They  set  up  two  defences:   first,  that 
there  was  a  warranty  that  no  steam-engine  should  be  used, 
or  the  policy  should  be  void ;  secondly, — a  not  very  intelli- 
gible defence, — that  the  risk  was  altered.  The  first  defence 
was  founded  on  the  words  in  the  body  of  the  policy,  ''no 
steam-engine  employed  on  the  premises,"  which,  it  was 
said,  means  ''  was  not  and  should  not  be."    Now  it  seems  to 
roe  in  this,  as  in  all  other  cases,  that  where  parties  to  an 
agreement  might  in  distinct  terms  have  annexed  conditicms 
to  their  agreement  had  they  thought  fit,  but  have  not 
done  so,  such  conditions  ought  not  to  be  implied  or  intro- 
duced by  construction  without  almost  a  necessity  for  so 
doing.    I  am  of  opinion  that  the  defendant's  construction 
of  the  words  in  question  is  unwarranted.  What  would  have 
been  the  meaning  had  they  stood  alone,  it  is  not  necessary 
to  decide.    They  are  found  in  a  description  of  the  premises 
as  they  then  were,  which  is  required  by  the  conditions,  and 
found  in  connection  with  some  things  clearly  not  warranted, 
and  others  expressly  warranted.     And  they  may  very  well 
mean,  and,  I  believe  in  feet  do  mean,  nothing  more  than-— 
''this  is  the  now  description"  on  which  the  insurers  act 
(which  if  false  would  violate  the  policy),  but  for  the  con- 
tinuance of  which  or  any  part,  they  provide,  if  at  all,  by 
other  stipulations.      However,  the  words  cannot  be  read 
alone,  for  the  rates  and  conditions  indorsed  are  referred  to 
in  the  policy,'and  become  part  of  it.     Now,  by  the  seventh 
condition  it  is  provided  that  "  if  the  risk  is  increased  by 
any  alteration  of  tbe  materiak  composing  the  building,  or 
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1856.        ^7  ^  erection  of  any  store,  coakel,  kiln,  fbmace,  or  the 
like,  the  introduction  of  anj  hazardoos  prooesB,  the  deposit 
».  of  any  hazardoos  goodff,  the  making  of  any  hazardoos  oom- 

mnnicatioa,  or  by  any  other  alteration  of  drcmnstances, 
and  the  particulars  of  the  same  shall  not  be  indoraed  on 
the  policy  by  the  secretaiy  or  some  other  authorized  agent 
of  the  company,  and  a  proportionate  hig|her  premium  paid 
(if  required),  such  insonnce  shall  be  of  no  force.**  This 
shews  that  the  insured  is  not  prohibited  from  making 
an  alteration  <or  adding  a  fiimace,  and  the  like,  unless  the 
risk  is  increased.  It  is  true  the  added  ei^ine  is  not  the 
''Uke,"  because  it  has  no  fire,  and  is  attended  with  no 
danger ;  but  it  is  an  alteration  of  drcumstances,  if  anything. 
But  it  is  said  by  the  defendants  that  the  body  of  the 
policy  means,  a  steam-engine  shall  not  be  added,  whether 
risk  is  increased  or  not,  which  is  consistent  with  the  seventh 
condition,  and  each  would  have  a  separate  meaning  and 
effect  No  doubt  such  a  construction  is  possible,  but  it  is 
not  natural ;  and  I  prefer  holding  that  the  statement  in  the 
body  of  the  policy,  read  in  connection  with  the  condition, 
is  no  warranty  that  a  steam-en^e  shall  not  be  used; 
and,  with  those  conditions,  amounts  only  to  a  description  of 
the  then  state  of  the  premises,  with  a  warranty  and  con- 
dition to  make  none  of  the  alterations  expressly  prohibited, 
and  none  which  should  increase  the  risk. 

The  second  defence  is,  that  the  risk  is  altered,  because 
the  ^)ecial  risks  include  **  mill,  steam,  and  engine  work.'* 
But  the  truth  is,  that  these  rates  and  risks  merely  shew  on 
what  terms  the  oflioe  usually  makes  its  policies.  This  is 
shewn  by  the  expression,  **  the  above  rates  of  premium  are 
suljject  to  variation  according  to  circumstances.'*  It  is  cer- 
tain they  might  charge  extra  for  a  common,  or  a  hazardous, 
or  doubly  hazardous  insurance,  and  chaige  as  high  as  for  a 
special  risk ;  and  for  a-  special  risk  they  msy  charge  as  low 
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as  for  a  common.  There  is  no  alteration  in  the  nature  of 
the  thing  insured,  though  it  may  be  that  the  added  matter 
would  have  required  particular  statement  in  proposing  for 
the  insurance. 

SiHem  v«  Thomtgn  was  relied  on  by  each  party,  but  in 
my  judgment  that  case  does  not  govern  this.  It  was 
decided  on  two  independent  grounds ;  the  first  was,  that 
the  Court  held  the  description  of  the  premises  to  be  a  war- 
ranty that  they  were  as  described  at  the  inception  of,  and 
should  so  continue  during,  the  risk.  That  was  decided  on 
the  particular  terms  of  the  document  and  facts  of  that  case ; 
and  as  they  are  not  identical  with  those  of  the  present  case, 
we  must  construe  this  on  its  own  terms,  which,  for  the 
reason  I  have  mentioned,  I  think  do  not  amount  to  a  war- 
ranty.  The  other  ground  on  which  that  case  was  decided 
was,  that  by  the  alteration  there  the  risk  was  increased; 
here  the  jury  have  found  the  risk  was  not  increased,  and  so 
that  also  does  not  apply  to  the  present  case. 

Mabtin,  B. — This  is  an  action  upon  a  policy  of  insurance 
against  fire,  eflected  with  the  Birmingham  Fire  Office.  The 
insurances  to  be  eflected  by  the  company  were  described 
on  the  back  of  the  policy  as  fourfold, — common,  hazardous, 
doubly  hazardous,  and  special  risks.  The  insurance  in 
question  was  a  special  risk,  the  premium  being  consider- 
ably above  that  for  doubly  hazardous  insurances.  By  the 
terms  indorsed  on  the  policy,  the  most  particular  specifica- 
tion of  the  property  insured  as  a  special  risk,  and  all  cir- 
cumstances attending  it,  were  required  to  be  stated,  and 
they  were  to  be  particularized  in  the  policy.  The  subject- 
matter  of  the  insurance  as  described  in  the  body  of  the 
policy,  so  far  as  is  material,  is  as  follows:  '^On  a  range 
of  buildings  of  three  stories,  all  communicating,  situate 
fronting  to  Hatherton  Street  and  Littleton  Street,  Walsall, 
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comprising  oflSces,  warehousesi  carriers'  shops,  and  drying 
rooms,  having  a  stock  of  oil  (not  exceeding  one  hundred 
gallons),  and  tallow  (not  exceeding  four  hundred  weight), 
deposited  therein ;  part  of  the  lower  story  of  said  bailding 
being  used  as  a  stable,  coach-house,  and  boiling-house.  No 
steam-enffine  employed  on  the  premues^  the  steam  from  moU 
boiler  being  used  far  heating  footer  and  warming  the  shops. 
Brick  and  tiled,  or  slated.**  A  memorandum  at  the  end 
of  the  description  of  the  property  insured  was  this :  **  N.  B. 
The  process  of  melting  tallow  by  steam  in  said  boiler^houset 
and  the  me  of  two  pipe  stoves^  are  hereby  allowed;  but  it  is 
warranted  that  no  oil  be  boiled,  nor  any  process  of  japan* 
ning  leather  be  carried  on  therein,  or  in  any  bailding 
adjoining  thereto.** 

At  the  trial,  before  my  brother  CressweU,  at  the  last  Staf- 
ford Assizes,  it  was  proved,  that  after  the  making  of  the 
policy  the  assured  had  erected  a  steam-engine  on  the  pre- 
mises, and  worked  it  by  steam  generated  in  the  existing 
boiler.  More  steam  was  used  than  before ;  but  the  jury 
found  that  the  risk  was  in  no  way  increased.  After  die  steam- 
engine  was  erected,  and  whilst  it  was  being  so  worked,  the 
fire  happened.  The  learned  Judge  directed  the  verdict  to 
be  entered  for  the  plaintiff,  but  gave  leave  to  the  defendant 
to  move  to  enter  a  nonsuit.  A  rule  for  the  porpose  was 
granted,  and  it  has  been  argued  before  us;  and  I  am  of 
opinion  it  ought  to  be  made  absolute. 

In  the  case  of  SiUem  v.  ITtomton  (a),  die  Court  of 
Queen  8  Bench  decided,  that  the  description  of  the  sub- 
ject-matter insured  in  the  policy  amounted  to  a  warranty 
that  the  assured  would  not,  during  the  term  insared>  volun- 
tarily do  anything  to  make  the  condition  of  the  premises 
vary  from  the  description,  so  as  to  increase  the  liability  of 
the  assurers.    In  the  judgment  I  entirely  concur ;  it  seems 

(a)  3  £.  &  B.  868. 
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to  me  to  be  founded  upon  correct  legal  principles  applicable 
to  all  insurances.  The  assurer  takes  upon  himself  a  rbk 
in  respect  of  the  specific  subject-matter  mentioned  in  the 
policy;  and  whether  it  be  an  alteration  in  the  subject- 
matter  insured,  a  deviation  from  the  voyage,  or  any  other 
thing  which  by  the  voluntary  act  of  the  assured  renders  the 
risk  different  from  that  contemplated  by  the  parties  and 
described  in  the  policy,  the  assurer  is  discharged. 

In  the  present  case  there  has  been  no  increase  of  risk, 
and  the  case  above  mentioned  is,  therefore,  no  direct 
anthority ;  but  according  to  its  principle  or  ratio  decidendi, 
as  it  has  been  termed,  it  is  to  be  seen  whether,  according  to 
the  true  meaning  and  intention  of  the  parties  as  expressed 
in  the  policy,  the  introduction  of  a  steam-engine  and  the 
use  of  the  steam  generated  in  the  existing  boiler  to  work  it, 
was  a  matter  which  the  assurers  deemed  material,  and  which 
was  provided  for  by  them  in  their  contract.  I  think  it  was. 
It  is  expressly  stated  that  no  steam-engine  was  employed 
upon  the  premises.  It  is  further  stated  that  the  steam 
generated  in  the  boiler  was  used  for  heating  water,  and 
warming  the  shops,  and  in  the  manufactory;  it  is  stated 
that  its  further  use  was  allowed  for  melting  tallow  in  the 
boiling-bouse.  There  is,  therefore,  first,  a  statement  that 
there  was  no  steam-engine;  secondly,  a  statement  of  the 
purposes  for  which  steam  was  then  used,  and  thirdly,  of  the 
further  purposes  for  which  it  might  be  used,  viz.,  the  melting 
of  tallow.  It  seems  to  me  impossible  to  contend  that  all 
this  particularity  shall  have  no  effect;  and  giving  a  fair  and 
reasonable  construction  to  the  requirement  as  to  special 
risk,  and  the  above  circumstances,  I  think  that  the  in- 
troduction of  the  steam-engine  and  the  use  of  the  steam  to 
work  it,  was  an  alteration  in  the  subject-matter  insured, 
which  the  written  contract  of  the  parties  shews  was  a 
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material  one,  and  which,  when  it  occurred,  suspended  the 
liability  of  the  assurers  during  its  continuance. 

It  was  observed  that  in  the  memorandum  there  was  a 
warranty  against   certain    things,    viz.,    boiling    oil   and 
japanning  leather,  and  it  was,  therefore,  argued  that  there 
was  no  warranty  against  the  erection  of  a  steam-engine,  or 
the  further  use  of  steam ;  but  to  my  mind  this  argument 
does  not  much  avail :  what  the  law  looks  at  is  the  substance, 
and  not  a  name;  and  the  ground  of  my  judgment  is,  that  it 
is  shewn  by  the  terms  of  the  policy,  that  the  assured  does 
not  mean  to  insure  the  buildings  in  question  against  (ire  if 
a  steam-engine  was  erected  therein,  and  the  steam  used  for 
the  purpose  of  working  it.     In  this  view  of  the  case  it  is 
immaterial  whether  the  risk  was  increased  or  not.    If  a  man 
insures  a  ship  for  a  voyage  by  one  route,  he  is  not  liable  if 
the  ship  sails  by  another,  notwithstanding  it  be  proved  that 
the  latter  is  the  safer  of  the  two.   The  answer  is,  that  he  did 
not  contract  against  the  risk  incurred;  and  that,  in  mj 
judgment,  is  the  real  answer  of  the  defendants  in  the 
present  case,  viz.,  that  they  shew  by  the  contract  that  they 
did  not  insure,  or  mean  to  insure,  these  buildings  when  a 
steam-engine   was   erected  and  steam   used   to   work  it 
It  was  strongly  and  most  properly  urged  upon  us,  on  behalf 
of  the  plaintiff,  that  the  seventh  condition  shews,  that  no 
alteration  made  after  the  assurance  was  effected  would  affect 
the  policy  except  the  risk  was  thereby  increased.     But  I 
think  that  when  the  assurers  shew,  by  the  terms  of  the 
contract,  that  they  deem  a  certain  alteration  in  the  subject- 
matter  insured  material  and  important,  they  must  be  per- 
mitted to  judge  for  themselves,  and  not  have  the  question 
whether  the  risk  was  thereby  increased  submitted  to  a  jury. 
To  do  so  would,  in  the  first  place,  add  a  new  term  to  their 
contract;  and,  in  the  second,  substitute  the  judgment  of  a 
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jury,  upon  a  matter  in  which  prejudice  would  be  very  likely  1856. 
to  operate,  for  the  judgment  of  the  assurers  themselves.  "g^sg 
There  is  a  further  question  whether  this  defence  is  admis- 
sible under  the  pleadings.  I  think  sufficient  of  the  last 
plea  is  proved;  but  I  certainly  think  it  would  be  very  much 
better  if  the  plea  was  amended  and  the  few  facts  simply 
stated.     This  would  raise  the  question  on  the  record. 

Pollock,  C.  B. — In  my  judgment  this  rule  ought  to  be 
absolute.  The  question  turns  entirely  upon  the  meaning 
of  the  language  which  constitutes  the  contract  between  the 
insured  and  the  office  insuring.  If  the  seventh  condition  is 
to  be  applied  to  this  case,  and  we  are  to  look  to  that  (and  to 
that  only),  I  should  agree  with  my  brother  Bramtoell  that 
the  plaintiff  is  entitled  to  recover.  But  I  think  the  seventh 
condition  is  not  the  only  matter  to  be  considered,  and 
giving  to  the  contract  what  appears  to  me  to  be  its  true 
construction,  I  think  the  defendants  are  entitled  to  our 
judgment. 

In  looking  at  such  a  contract,  I  think  no  presumption 
or  intendment  is  to  be  made  in  favour  of  either  party,  and 
the  construction  is  not  to  be  more  favourable  to  the  one 
than  the  other;  we  are  to  ascertain  what  was  really  meant 
by  the  contracting  parties,  and  to  decide  accordingly.  I 
think  it  will  facilitate  the  inquiry  as  to  what  is  the  true 
construction,  to  consider  how  the  contract  would  have  stood, 
had  there  been  no  such  condition  at  all  as  the  seventh ;  and 
then  what  effect  the  seventh  condition  has  upon  this  contract, 
which  is  based  upon  the  printed  rates  and  conditions 
indorsed  on  the  policy.  The  present  is  a  special  risk 
according  to  the  rates  and  conditions  at  the  back  of 
the  policy, — steam  is  to  be  used  on  the  premises, — that 
alone  makes  it  a  special  risk,  and  the  circumstances  attend- 
ing every  special  risk  are  to  be  particularly  stated  in  the 
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policy.  Otherwise  the  policy  is  to  be  void.  Had  there  been 
no  SQch  condition  as  the  seventh,  I  am  clearly  of  opinion 
that  the  introduction  of  a  steam-engine  on  the  premises 
ought  to  have  been  in  the  policy,  and  that  for  want  of 
that  statement  the  policy  became  void.  The  policy  on 
the  face  of  it  states  that  ^  The  process  of  melting  tallow 
by  gteam  in  said  boiling-house,  and  the  use  of  two  pipe 
stoves  in  said  building  are  hereby  allowed:"  it  follows 
that  no  other  use  of  steam  was  allowed ;  it  did  not  require 
a  warranty  that  no  further  use  of  steam  would  be  adopted, — 
the  extent  of  the  use  of  steam  was  limited  by  the  allowance. 
The  oflSce  had  insured  one  special  risk,  the  party  insured 
substituted  another,  and  introduced  a  use  of  steam  not 
allowed  by  the  oflBce.  I  think  the  contract  of  insurance 
related  only  to  the  special  risk  insured,  and  not  to  any 
other  that  might  be  substituted  for  it;  and  therefore, 
assuming  the  policy  to  be  without  the  seventh  condition, 
the  policy  is  void  and  the  insured  cannot  recover. 

Now,  what  is  the  effect  of  the  seventh  condition  ?  It  ap- 
pears to  me  that  it  does  not  permit  any  change  of  any  sort, 
provided  the  risk  be  not  thereby  increased,  and  certainly  it 
does  not  say  so.  I  think  it  does  not  abrogate  any  condition 
already  imposed ;  it  appears  to  me  to  be  cumulative,  and 
substantially  to  mean  that,  in  addition  to  all  other  protec- 
tions to  guard  against  fraud  upon  the  office,  there  shall  be 
the  general  provision  that  any  change  of  any  description 
which  shall  have  the  effect  of  increasing  the  risk,  shall  vitiate 
the  policy,  unless  the  nature  of  the  change  be  communi- 
cated to  and  sanctioned  by  the  office.  I  think  this  does 
not  abrogate  the  special  terms  which  belong  to  a  special 
risk,  and  therefore  I  think  the  rule  ought  to  be  made 
absolute. 

Rule  absolute. 
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Llewellyn  and  Others  v.  The  Company  of  Proprietors      June  28. 
of  the  Swansea  Canal  Navigation. 


A. 


CTION  to  recover  the  sum  of  302^9  being  three  several  By  a  Canal 
sums  of  lOLf  claimed  as  due  to  the  plaintifis  under  the  inden-  fendantB  were 
ture  of  the  Ist  day  of  July,  1845,  hereinafter  mentioned,  ^'^efr  atr^° 
By  consent  and  by  order  of  a  Judge  the  following  case  was  Jf^he"j!JJnJ*^ 
stated  (or  the  opinion  of  this  Court—  for  the  purpoBo 

'-  of  discoarging 

At  the  time  of  the  making  of  the  said  indenture,  the  "l^  superfluous 

.  ^  water  into  a 

plaintifis  were  the  occupiers  of  certain  tin  works,  situated  reservoir  for 
on  the  river  Tawe  near  Swansea,  called  the  Ynispenllwch  premises  occu- 
Works  or  Mills.     These   mills  were  at  the  time  of  the  p|t,nti5i.  *The 
passing  of  the  act  of  parliament  hereinafter  mentioned,  in  eompUanw*" 
the  occupation  of  the  executors  of  John  Miers,  Esq.,  and  ''ui^mentoof 
by  indenture  dated  the  1st  day  of  February,  1832,  one  John  "®  ^ 

erectecl  tno 

Nathaniel  Miers,  then  being  the  owner,  granted  a  lease  of  weir  above  tbe 

,  .  .  .  .  .  seventh  lock. 

the   said  mills  with  their  appurtenances,  to  the  plaintifis.  In  1844  more 

William  Llewellyn,  for  the  term  of  sixty  years.     By  virtue  quired  for  the 

of  which  lease  the  plaintifis  still  occupy  the  said  mills.  Tow  ^'seventl 

The  mills  are  worked  by  water-wheels,  the  water  being  ^througf^ 

obtained  from  the  river  by  a  short  artificial  cut,  a  weir  being  ^hralhl^*^ 

sluices  were 
opened  for  the  passage  of  boats  through  the  lock.  The  defendants  to  supply  the  deficiency  let 
water  down  from  above  tbe  seventh  lock  to  mainuin  tbe  water  at  such  level  as  was  required  for 
the  navigation  below  it.  The  plaintifis  then  filed  a  bill  in  equity  to  restrain  them  from  so 
letting  down  the  water.  The  suit  was  compromised  by  an  indenture  which  provided,  **  that  the 
defendants  might  take  and  use,  whenever  they  should  consider  it  necessanr  or  expedient  for  main- 
taining the  navigation  of  the  canid  below  the  seventh  lock,  so  much  of  tbe  water  of  the  canal 
as  they  should  consider  necessary  or  expedient  for  that  purpose,  subject  to  a  weekly  rent  of  10/. 
for  each  and  any  week  or  part  of  a  week  in  which  the  water  above  the  seventh  lock  should  be 
taken  or  used  by  the  defendants  for  the  purposes  above  mentioned.'* — On  two  occasions  boats, 
having  passed  through  the  seventh  Iocs,  sunk ;  in  order  to  raise  them,  the  defendants 
emptied  the  lock,  and  the  part  of  the  canal  immediately  below  the  seventh  lock ;  and  then, 
having  emptied  the  boats,  refilled  the  canal  between  the  sixth  and  seventh  locks,  by  opening  tbe 
sluices  ana  letting  in  water  from  above.  On  another  occasion  the  water  having  been  let  out  of 
the  canal  between  the  seventh  and  sixth  locks,  for  the  purposes  of  enabling  tbe  defendants  to  get 
at  the  sixth  lock  to  repair  it,  the  defendants  afterwards  refilled  that  part  of  the  canal  by  letting 
water  down  from  above  tbe  seventh  lock. 

Held,  that  using  the  water  for  such  occasional  purposes  was  not  taking  or  using  water  for  the 
pnrpose  of  **  mainuining  the  navigation  of  tbe  canal  *'  below  the  seventh  lock :  per  Aldersom,  B., 
•nd  BramwtU,  B.     (MaHin^  B.,  dissentiente.) 
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formed  across  the  river  for  the  above  purpose  immediately 

below  such  artificial  cut.     This  weir  is  the  weir  at  Ynis- 

».  penllwch  mentioned  in  the  25th  section  of  that  Act.     After 

OF  THB       supplying  the  mills,  the  water  is  again  returned  to  the  river 

Canal        by  another  short  cut  formed  for  the  purpose. 
Navioatiok.       j^  ^^^  ^^^  jyg^  ^^  ^^^  ^^  passed,  34  Geo.  3,  c  cix, 

for  making  and  maintaining  a  navigable  canal  from  the 
town  of  Swansea,  in  the  county  of  Glamoi^an,  into  the 
parish  of  Ystradgunlais,  in  the  county  of  Brecon,  and  the 
defendants  were  thereby  empowered  to  supply  the  canal 
with  water  from  all  such  rivers  and  watercourses  as 
flowed  within  the  distance  of  2000  yards  from  the  same. 
By  the  25  th  section  of  that  Act  it  was  enacted,  ^^  that  the 
said  company  of  proprietors  should,  at  their  own  proper 
costs  and  charges,  make  and  erect,  and  for  ever  afterwards 
maintain  and  keep  in  good  repair,  one  or  more  waste 
weir  or  weirs,  on  the  side  of  the  said  canal,  at  or  near 
a  place  called  Ynispenllwch,  for  the  purpose  of  discharging 
all  superfluous  water  therefrom,  and  should  conduct  and 
convey  all  the  water  which  should  be  discharged  from  the 
said  canal,  at  such  weir  or  weirs,  or  at  any  other  weir 
or  weirs  which  the  said  company  might  think  proper  to 
make  above  the  same,  into  the  cut  or  reservoir  be- 
longing to  Ynispenllwch  Tin  Works,  at  some  place  above 
the  weir,  at  Ynispenllwch  opposite  Ynisymon,  across  the 
said  river,  belonging  to  the  mills  in  the  occupation  of 
the  executors  of  the  late  John  Miers,  Esq.,  deceased, 
so  that  the  said  occupiers  might  have  the  benefit  of  such 
waste  water:  and  that  no  other  waste  weir  should  be 
erected  on  the  side  of  the  said  canal,  nor  any  superfluous 
water  be  discharged  from  the  said  canal,  by  any  means 
whatever,  anywhere  between  the  weir,  or  weirs,  so  to  be 
erected  at  or  above  Ynispenllwch  aforesaid,  and  the  first 
lock  which  should  be  erected  on  the  said  canal  below  the 
same,   and   which  lock  was  intended  to  be  made  at  or 


Propbietobs 
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near  Cljdoch :  and  that  such  lock  below,  as  well  as  the 
said  weir,  or  weirs,  so  to  be  made  and  erected  at  near  or 
above  Ynispenllwch  as  aforesaid,  should  respectively,  at  all 
times,  be  kept  in  good  and  substantial  repair  and  condition       or  the 
by  the  said  company  of  proprietors."  Caii al 

The  canal  was  made  under  the  powers  of  the  Act,  and 
ran  for  the  greater  part  of  its  course  parallel  with  the  river 
Tawe,  and  in  many  places  within  2000  yards  thereof;  and 
the  company,  in  making  the  same,  formed,  at  several  such 
places,  cuts  from  the  said  river  into  their  said 'canal,  at  points 
above  the  weir  before  mentioned,  and  thereby  supplied  the 
canal  with  water  from  the  said  river,  and  this  mode  of 
supply  has  continued  from  that  time  to  the  present  The 
company,  in  compliance  with  the  25th  section  of  their  Act, 
erected  on  the  side  of  the  canal  near  Ynispenllwch  a  waste 
weir,  for  the  purpose  of  ditehaiging  all  superfluous  water 
discharged  from  the  canal,  and  the  water  discharged  from 
the  canal  at  such  weir  was  conducted  by  a  cut  or  channel 
into  the  river  Tawe,  above  the  weir  on  the  river :  so  that  the 
water  so  discharged  found  its  way  to  the  mills,  through  the 
artificial  cut  above  that  weir  from  the  river  to  the  works. 
At  a  short  distance  below  the  waste  weir  thus  created  on 
the  canal,  the  company  constructed  and  placed  in  the  canal 
a  lock  and  lock  gates;  such  lock  being  the  seventh  lock  in 
the  canal.  This  lock  was  below  the  level  of  the  eighth 
lock  on  the  said  canal  and  above  the  level  of  the  sixth 
lock  on  the  same.  All  the  works  on  the  canal  were 
completed  before  the  year  1800. 

In  the  year  1844,  a  great  scarcity  of  water  existed,  both 
in  the  said  canal  and  the  said  river;  and  the  company,  on 
several  occasions,  when  no  boat  was  passing  or  about  to 
pass  through  the  seventh  lock,  caused  the  sluices  in  the 
gates  of  that  lock  to  be  opened,  and  the  water  to  pass  fit>m 
the  upper  part  of  the  canal  above  that  lock  into  the  canal 


346  EXCHEQUER  REPORT& 

1856.        below  the  same,  for  the  purpose  of  maintaiDing  the  navi- 

j^^^^^^^^      gation  below  the  seventh  lock,  whereby  the  plaintifis,  as 

0.  the  occupiers  of  the  millsi  were  deprived  of  the  benefit  of 

Propkietobs  ^ 

ov  THB       water  which  would  otherwise  have  passed  to  the  same. 

Cahal  In  July,  1844,  the  plaintifis  filed  a  bill  in  Chancery 

against  the  Company  for  an  mjiinction,  praymg  to  restrain 
the  Company  fix>m  opening,  or  allowing  or  permitting  to  be 
opened,  the  gates  or  sluices  of  the  seventh  lock,  (except  for 
the  passing  and  repassing  of  boats  and  other  vessels  through 
such  lock),  and  fit>m  preventing  all  the  superfluous  water 
of  the  canal  flowing  over  the  said  waste  weir  to  the  said 
tin  works  and  mills,  as  the  same  had  ordinarily  flowed. 
And  in  January,  1845,  they  commenced,  by  permission  of 
the  said  Court,  an  action  at  law  against  the  Company,  to 
recover  damages  in  respect  of  such  acts,  but  such  pro- 
ceedings were  determined  and  compromised  by  the  parties 
on  the  terms  and  conditions  in  the  deed  next  mentioned. 

By  an  indenture,  made  the  1st  day  of  July,  1845, 
between  the  plaintifis  of  the  one  part  and  the  defendants 
of  the  other  part,  after  reciting  (in  substance)  the  varioas 
matters  hereinbefore  mentioned,  it  was  declared  "  that  the 
said  Company  of  proprietors  of  the  Swansea  Canal  Navi- 
gation, and  their  successors,  shall  be  at  liberty,  at  any  time 
hereafter,  during  all  the  residue  and  remainder  of  the 
aforesaid  term  of  sixty  years,  &c.,  by  opening  the  sluices  in 
the  gates  of  the  said  seventh  lock  on  the  said  canal,  at  other 
times  than  when  boats,  barges,  or  other  vessels  navigating 
the  said  canal  shall  be  passing  or  about  to  pass  through 
the  seventh  lock,  to  take  and  use,  from  time  to  time,  and 
as  often  as  the  said  Company  of  proprietors  and  their 
successors  shall  consider  necessary  or  expedient,  fer  the 
purpose  of  maintaining  the  namgaHan  of  the  said  canal  below 
the  said  seventh  lock,  so  much  of  the  water  of  or  in  the  said 
canal  above  the  said  seventh  lock  as  they  the  said  Company 


TRWITy  VACATION,  20  VICT.  347 

of  proprietoxB  and  their  successors  shall  consider  necessary     .   1856. 
or  expedient  for  that  purpose,  subject^  nevertheless,  to  a      '^-^^^^ 

weekly  rent  of  10£,  to  be  paid  to  the  said  William  Llewellyn  «. 

Proprietors 

the  elder,  &c.,  and  for  each  and  every  week,  or  any  part  of      of  thb 

Swan  ska 

a  week,  in  which  the  water  in  the  said  canal  above  the  seventh        Caval 

lock  shall  be  taken  and  used  by  the  said   Company   of     ^^<*-^*^^'^- 

proprietors,  or  their  successors,  (except  as  hereinafter  is 

mentioned),  for   the  purposes  and  in  the  manner  lastly 

hereinbefore    mentioned ;    such    several    weekly  rents    or 

sums  of  lOL  to  be  paid  half  yearly,  on  the  25th  day  of 

March  and  the  29th  day  of  September,  in  every  year,  and 

each  week  to  be  considered  as  commencing  at  midnight  on 

every   Saturday    night   throughout    the    year:    provided 

always,  that  it  shall  be  lawful  for  the  said  Company  of 

proprietors,  once  in  every  year,  to  let  out  the  water  from 

the  said  canal,  for  the  purpose  of  emptying,  cleansing,  and 

repairing  the  whole  or  any  part  thereof^  and  also  to  refill 

and  make  navigable  the  said  canal  without  being  liable  to 

pay,  to  the  said  parties  hereto  of  the  first  part,  the  aforesaid, 

or  any  rent  or  sum 'of  money,  but  so,  nevertheless,  that  the 

time  occupied  in  refilling  the  said  canal  shall  not  exceed  the 

period  of  seventy*two  successive  hours :  Provided  also,  that 

the  water  of  the  said  canal,  above  the  said  seventh  lock, 

shall  not  be  let  out  for  the  aforesaid  purposes,  by  or  through, 

or  by  means  of  the  said  seventh  lock  of  the  said  canal,  or 

the  sluices  or  gates  of  such  lock,  but  the  same  shall  be  let 

or  passed  out  of  the  said  canal  into  the  river  Tawe   or 

Swansea  river,  at  a  point  near  to  the  eighth  lock  of  the 

canal,  by,  or  through,  or  by  means  of  a  sluice-gate  now 

existing  at  or  in  the  side  of  the  said  canal,  near  to  such 

last  mentioned  lock,  and  a  watercourse  also  now  existing, 

and  which  communicated  between  the  said  last  mentioned 

sluice-gate    and    the    aforesaid    river    Tawe.      And    the 

said  Company  of  proprietors  do  hereby  covenant,  during 
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all  the  residue  of  the  said  term  of  sixty  yeara,  &C.9  to  pay 
to  the  said  William  Llewellyn  the  elder,   &C.9  the  said 
^      ».  weekly  rents  or  sums  of  10£" 

Proprietors 

OF  THE  The  seventh  and  other  locks  of  the  said  canal  are  left 

Canal       nearly  empty  after  the  passing  of  a  boat 
Navioatioh.       q^  ^j^^  momiiig  of  the  22nd  November,  1852,  a  boat, 

navigating  down  the  said  canal  towards  Swansea,  was  passed 
into  the  seventh  lock,  and  for  the  purpose  of  passing  the 
boat  into  such  lock,  enough  water  to  fill  the  lock  was  taken 
in  the  usual  way  from  above  the  seventh  lock,  to  float  the 
boat  into  the  lock,  and  the  sluices  in  such  gate  were  closed 
The  boat  subsequently  sunk  in  the  lock,  and  in  order  to 
raise  the  boat,  the  company  let  off  the  water  out  of  the 
seventh  lock,  that  is,  the  water  held  by  and  between  the 
upper  and  lower  gates  of  that  lock,  and  out  of  the  pond  or 
portion  of  the  canal  between  the  seventh  lock  and  the  sixth 
lock,  and  thereby  lowered  the  water  in  such  lock  and  pond. 
The  water  was  then  baled  out  of  the  sunken  boat,  and  the 
sluices  in  the  upper  gate  of  the  seventh  lock  were  opened; 
the  seventh  lock  and  the  pond  were  then  refilled  with  water, 
let  through  the  sluices  of  the  upper  gate  of  the  seventh  lock 
fi^m  above  that  lock.  But  for  such  letting  off  of  water  out 
of  the  seventh  lock  and  out  of  the  pond,  and  such  lowering 
of  the  water,  and  such  refilling  of  the  seventh  lock  and  of 
the  pond,  the  said  upper  gate  of  the  seventh  lock  and  the 
sluices  therein  would  have  remained  closed  firom  the  time 
when  the  same  were  closed  after  the  said  boat  had  been 
passed  into  the  lock  until  another  boat  was  passing  or  about 
to  pass  through  such  lock.  The  water,  so  taken  and  let 
through  the  sluices  of  the  upper  gate  of  the  seventh  lock, 
would  otherwise  have  passed  over  the  weir  at  the  side  of 
the  canal,  to  the  river  Tawe  and  the  plaintifls'  works.  The 
boat  might  have  been  raised,  by  emptying  out  the  water 
from  the  seventh  lock,  by  means  of  pumping  machinery,  and 


Nayiqatiom. 


TRINITY  VACATION,   20  VICT,  349 

afterwards  refilliDg  such  lock,  to  the  level  of  the  water  in 

the  pond  between  the  sixth  and  seventh  locks,  by  means  of 

the  sluices  in  the  lower  eates  of  the  seventh  lock,  without   _     «• 

•^  Pbopbietohs 

altering  the  level  of  the  water  above  the  seventh  lock ;  but       or  thb 

Swansea 

no  such  pumping  machinery  was  then,  or  had  been  pre-       Canal 
viously,  fixed  or  erected  along  the  line  of  the  canal. 

On  the  1st  of  March,.  1853,  the  sluices  in  the  gates  of 
the  seventh  lock  were  again  opened  by  the  company,  and 
the  water  of  the  canal  above  such  lock  was  allowed  to 
pass  through  the  lock,  into  the  portion  of  the  canal  below 
such  lock,  when  no  boat,  barge,  or  other  vessel  navigating 
the  said  canal,  was  passing  or  about  to  pass  through  the  said 
seventh  lock.  This  was  done  for  the  purpose  of  refilling 
the  pond  or  portion  of  the  canal  between  the  sixth  and 
seventh  locks,  which  had  been  emptied  to  enable  the 
servants  of  the  company  to  do  some  repairs  to  the  sixth  lock. 

On  the  14th  of  April,  1853,  the  company  again  caused 
the  sluices  in  the  gates  of  the  seventh  lock  to  be  opened, 
and  water  to  pass  through,  under  the  same  circumstances 
as  on  the  22nd  of  November,  1852. 

Upon  no  one  of  the  three  several  occasions  was  the  water 
let  out  of  any  other  parts  of  the  canal  than  those  above 
mentioned,  nor  was  any  part  of  the  water,  on  any  of  such 
occasions,  let  or  passed  out  of  the  said  canal  into  the  river 
Tawe,  at  the  point  mentioned  in  the  said  indenture,  near  to 
the  said  eighth  lock. 

The  plain tifis  claimed  of  the  defendants,  under  the  pro- 
visions of  the  said  indenture,  payment  of  the  sum  of  102i  in 
respect  of  the  opening  of  the  sluices  in  the  gates  of  the  said 
seventh  lock,  and  allowing  the  water  of  the  canal  to  pass 
the  same  on  each  of  the  said  occasions  respectively.  The 
company  have  refused  to  pay  either  of  such  sums.  The 
question  for  the  opinion  of  the  Court  is,  whether  the 
plaintifis  are  entitled  to  recover  either,  and  which  of  the 
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above  sums.     If  the  Court  shall  be  of  opinion  that  they 
are  entitled  to  recover,  judgment  is  to  be  entered  for  the 
P    PBiBT       plaintifls,  by  confession,  for  such  sum  as  the  Court  shall 
OF  THK       direct,  with  costs  of  suit.     K  the  Court  shall  be  of  a 

SWAJISKA 

Gamal        contrary  opinion,  judgment  of  nol.  pros,  is  to  be  entered. 


Natioatiox. 


I%ipsan  aligned  for  the  plainti£fs(Junel6). — The  question 
as  to  what  is  superfluous  water,  does  not  arise  in  the  present 
case.  It  was  fully  discussed  in  Blakemare  v.  The  Glamorganr 
Mre  Canal  Company  {a).  On  the  authority  of  that  case  the 
plaintifis  would  contend,  if  it  were  necessary,  that  according 
to  the  true  construction  of  the  Act  for  making  the  canal, 
34  Geo.  3,  c.  cix.,  all  water  not  used  for  lockage  purposes, 
is  to  be  deemed  superfluous  water.  The  plaintifis,  relying 
on  that  construction  of  the  Act,  filed  a  bill  in  Chancery  to 
enforce  it  against  the  defendants.  Leave  was  given  to  the 
plaintifis  to  bring  an  action  ;  and  the  deed  in  question  was 
the  compromise  of  those  proceedings.  The  effect  of  it  is, 
that  the  Company  have  a  right  to  take  water  at  all  time*, 
in  order  to  pass  boats  through  the  locks ;  but  that  aU  the 
water  which  is  not  lockage  water,  is  to  pass  over  the  weir 
of  the  plaintifis,  with  certain  defined  exceptions,  one  of 
which  is,  that  the  defendants  are  to  be  at  liberty  to  refill 
the  canal  in  a  particular  manner,  after  cleansing  it  The 
Company  may  take  any  water  they  require  for  the  purpose 
of  maintaining  the  navigation,  but  they  must  pay  for  it. 
Here,  in  order  to  raise  the  sunken  boat,  a  much  larger 
quantity  of  water  was  taken  through  the  seventh  lock  than 
would  have  been  necessary  for  the  ordinary  passage  of  a  boat 
It  was  used  to  refill  the  canal  and  maintain  the  navigation. 
For  the  repairs,  the  lock  and  pond  between  locks  six  and 

(a)  2  C.  M.  &  R.  133.     See      Canal  Company  v.  Blakemore,  1 
fortber  S.  C.  3  Y.  &  J.  60 ;  1  M.      CI.  &  F.  262. 
&  K.  1S6 ;   The  QlamorganMhire 
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seven  were  emptied  and  afterwards  refilled     A  large  quan-        1866. 
tity  of  water  was  thus  taken  for  the  purpose  of  miuntaining    j^^^^yk 
the  navigation,  which  the  defendants  are  bound  to  pay  for.    ^      <^- 

[Bramwett,  B. — Are  the  pldntifls  entitled  to  the  rent  of       of  thb 

Swansea 

lOL  per  week  for  an  isolated  act,  without  any  continuous        Cahal 
abstraction  of  the  water?     Martin^  B. — I  suppose  it  is 
admitted,  that  if  the  \0t  is  paid,  the  defendants  can  use 
the  water  in  any  way  they  please  for  a  week.] 

Lushi  for  the  defendants. — ^The  deed  was  not  intended  to 
meet  such  cases  as  those  now  under  the  consideration  of  the 
Court  It  recites  the  making  of  the  canal,  and  that  the 
supply  of  water  had  been  found  madequate.  The  Com- 
pany had  contended,  that  no  water  wanted  for  the  canal  was 
superfluous ;  the  plaintifis  said,  that  all  water  not  required 
for  the  purpose  of  locki^  was  superfluous.  The  effect  of 
the  compromise  is,  that  the  Company  may  take  whatever 
quantity  of  water  they  require  for  maintaining  the  navi- 
gation, on  payment  of  the  weekly  rent  The  covenant  is 
framed  with  reference  to  the  recital,  that  the  supply  of 
water  in  the  canal  had  been  found  inadequate.  It  was 
never  contemplated  by  either  of  the  parties,  that  if  a 
small  quantity  of  water  should  be  required  to  refill  a  pond, 
ailer  repairing  the  lock  and  gates,  the  penalty  should 
become  payable,  and  therefore  'they  did  not  insert  any 
covenant  to  restrain  the  canal  proprietors  from  doing  acts 
which  are  merely  incidental  to  the  use  of  the  water  in  the 
ordinary  way  for  lockage  purposes. 

Fhipion^  in  reply. — The  question  is,  what  is  maintaining 
the  navigation  ?  It  is  conceded  by  the  defendants,  that  if 
this  water  was  used  for  maintaining  the  navigation,  it  must 
be  paid  for.  K  a  scarcity  arises  from  drought,  it  is  admitted 
that  the  water  used  to  supply  the  deficiency  must  be  paid 
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1856.  for.     Sorely  theo,  if  the  defendants  take  water  to  supply 

j^^^j^JJ^^  a  scarcity  cansed  by  their  own  acts,  they  must  pay  the 

*•  penalty. 
OF  THB  Cur.  ad».  tncft. 

Cajiai. 
Natioatios.         m. 


The  judgment  of  the  Court  was  now  delivered  by 

Aldebsov,  R — My  brother  BramweU  and  I  myself  are  of 
opinion,  that  the  defendants  are  entitled  to  judgment  My 
brother  Martm  differs  firom  us,  but  does  not  deem  it  neces- 
sary to  deliver  any  formal  judgment  The  covenant  alleged 
to  be  broken  is  the  covenant  to  pay  rent  reserved  as  fol- 
lows : — **  That  the  defendants  shall  be  at  liberty,  by  opening 
the  sluices  in  the  gates  of  the  sidd  seventh  lock  on  the  said 
canal,  at  other  times  than  when  boats,  baiges,  or  other 
vessels  navigating  the^  said  canal,  shall  be  passing  or  about 
to  pass  through  the  said  seventh  lock,  to  take  and  use,  fiom 
time  to  time,  and  as  often  as  the  said  Company  of  pro- 
prietors and  their  successors  shall  consider  necessary  or 
expedient,  for  the  purpose  of  maintaining  the  navigation 
of  the  said  canal  below  the  said  seventh  lock,  so  much  of 
the  water  of  or  in  the  said  canal,  above  the  said  seventh 
lock,  as  they  the  said  Company  of  proprietora  and  their 
successora  shall  consider  necessaiy  or  expedient  for  that 
purpose,  subject  nevertheless  to  a  weekly  rent  or  sum  of 
ten  pounds,  to  be  paid  to  the  said  William  Llewellyn  the 
elder,  Llewellyn  Llewellyn,  William  Llewellyn  the  younger, 
John  Rowland,  and  James  Burt,  their  executors,  adminis* 
trators,  or  assigns,  for  each  and  every  week,  or  any  part 
of  a  week,  in  which  the  water  in  the  said  canal,  above  the 
seventh  lock,  shall  be  taken  and  used  by  the  said  Company 
of  proprietors  of  the  Swansea  Canal  Navigation,  except  as 
hereinafter  is  mentioned  and  provided,  for  the  purposes  and 
in  the  manner  lastly  hereinbefore  mentioned.**    There  are 
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three  occasions  on  which,  as  the  plaintiffs  say,  the  water        i856. 
was  used  by  the  defendants  within  the  meanins  of  this    ^  ^-^^r^-' 
covenant     The  first  and  third  are  cases  where  a  boat,  v. 

,  ,  ,  Proprietors 

having  passed  into  the  seventh  lock,  sunk,  and  in  order  to       of  the 
raise  it,  the  defendants  emptied  the  lock,  and  the  part  of       Canal 
the  canal  between  the  seventh  and  sixth  locks,  and  then      ^^ioatiow. 
having  emptied  the  boat,  refilled  the  canal  between  the 
seventh  and  sixth  locks,  opening  the  sluices  and  letting 
water  in  fix>m  above  the  seventh  lock  for  that  purpose. 
The  other  case  was,  that  the  water  having  been  let  out  of 
the  canal,  between  the  sixth  and  seventh  locks,  for  the  pur- 
pose of  getting  at  the  sixth  lock  to  repair  it,  the  defendants 
afterwards  refilled  that  part  by  opening  the  sluices  of  the 
seventh  lock,  and  letting  the  water  in  for  that  purpose. 

Now  the  question  is,  if  any,  and  which  of  these  occa- 
sions, is  "  taking  or  using  water  for  the  purpose  of  main-* 
taining  the  navigation  of  the  canal  below  the  seventh  lock"  ? 
If  that  expression  naturally  comprehended .  the  cases  in 
question,  it  would  require  strong  considerations  of  conve- 
nience or  necessity  to  limit  its  meaning.  But  we  can  put 
no  meaning  on  that  expression,  except  in  reference  to  the 
surrounding  circumstances,  and  the  other  parts  of  the  deed. 
Now  the  deed  originated  in  this  way.  By  the  defendant's 
Act,  they  were  bound  to  make  a  water  weir  at  a  particular 
part  of  the  canal,  for  the  purpose  of  discharging  all  super- 
fluous water  into  a  reservoir  for  the  benefit  of  the  premises 
now  occupied  by  the  plaintifib.  These  requisitions  they 
complied  with;  but  it  appears  that  in  1844,  there  being  a 
drought,  more  water  was  required  for  the  navigation  below 
the  seventh  lock,  than  passed  through  the  seventh  lock  when 
the  sluices  were  opened  for  the  passage  of  boats  through 
the  lock.  This  probably  arose  from  there  being  more 
traffic  below  the  seventh  lock  than  above  it,  and  fix>m  the 
feeders  below  the  seventh  lock  failing.     The  defendants 

VOL.  I. — N.   a  A  A  EXCH. 
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to  supply  this  deficiencjy  let  water  down  from  above  the 
seventh  lock,  to  midntain  the  water  at  such  level  as  was 
V*  required  for  the  navigation  below  it     Of  this  the  plaintifis 

Propbietobb  , 

OF  THv  complained,  and  filed  a  biU  in  equity ;  the  result  was  that 
Caitai.  compromise  which  is  contained  in  the  indenture  declared 
AviGAnoH.  ^^^  Then  what  was  the  claim  which  the  plaintifis  made, 
and  of  which  the  defendants  purchased  the  abandonment? 
The  defendants  might  claim,  that  no  water  was  superfluous 
which  they  wanted  for  any  purposes  of  the  canal,  from  the 
seventh  lock  to  its  termination.  The  plaintifis  might  claim, 
that  all  water  vras  superfluous,  except  that  which  was 
required  for  the  passing  of  boats  through  the  seventh  lock. 
One  of  these  contentions  might  be  well  founded,  or  the 
truth  might  be  midway,  and  the  defendants  have  a  right  to 
all  water  for  lockage,  and  for  occasional  requirements,  such 
as  those  which  have  arisen  and  given  rise  to  this  action,  but 
not  to  a  permanent  supply  for  the  lower  navigation.  It  is 
not  necessary  to  say  which  we  think  right,  but  it  seems  to 
us  clear  that  there  is  no  pretence  for  that  construction 
which  gives  the  defendants  a  right  to  no  water  except  what 
was  required  for  the  passing  of  the  seventh  lock  alone. 
It  seems  to  us  impossible  to  suppose^  that  water  was  super- 
fluous which  was  necessary  to  fill  the  part  between  lock  six 
and  lock  seven,  when  it  had  become  empty  by  such  tempo- 
rary accidents  as  those  in  question,  or  by  an  accidental 
leaking^  or  breaking  of  the  works  or  banks  of  the  pond  of 
the  canal,  between  the  seventh  and  sixth  locks.  It  is  true 
that  the  plaintifis  in  their  bill  prayed  that  the  defendants 
might  be  restrained  firom  opening  the  sluices  of  the  seventh 
lock,  except  for  the  passage  of  boats.  Rut  the  prayer  of 
the  bill  must  be  read  in  connection  with  the  facts  stated ; 
and  we  think,  as  it  cannot  be  supposed  that  the  plaintifis 
were  making  a  claim  which  appears  to  us  unreasonable,  it 
must  be  taken  that  the  claim  made  by  them  was  of  the 
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character  we  have  mentioned;    that  that  was  the  claim        1856. 
compromised,  and  that  the  defendants  were  not  purchasing    j^^;;!^^^ 
a  right  which  we  think  they  clearly  possessed  before,  viz.  a 


0. 

Pbopeietoes 


right  to  use  the  water  for  such  purposes  as  those  for  which       of  the 

0WAN8EA 

they  used  it  in  the  three  instances  in  question.    It  seems       Canal 

,       -  •         ,  .  , .  T       .         Navigatioii. 

to  us,  therefore,  that  the  expression  '^  taking  and  using 

water  for  the  purpose  of  maintaining  the  navigation  of  the 
canal  below  the  seventh  lock,**  in  the  indenture,  means  a 
feeding  of  the  pond  of  the  canal  below  the  seventh  lock,  by 
water  coming  from  above  it  and  not  passing  in  the  ordinary 
using  bf  the  look.  The  words  are,  *' maintaining*'  the 
navigation^  or  keeping  it  in  operation,  and  not  an  inci- 
dental filling  a  part  of  the  canal ;  and  it  is  *'  the  canal" 
which  meads,  we  think,  the  whole  canal  below  the  seventh 
lock,  and  not  a  bit  or  p^t  of  the  canal. 

This  construction  is  confirmed  by  the  rent  reserved 
being  weekly,  and  shewing  that  it  was  supposed  that  a 
continuous  subtraction  of  water  would  take  place.  Conse- 
quently  we  think  it  does  not  include  such  cases  as  the 
instancies  mentioned  in  this  case.  It  was  urged  that  the 
proviso  permitting  the  emptying  of  the  canal,  or  any  part, 
ibr  repairs  once  a  year,  without  payment  of  rent,  shewed, 
that  on  Qthet  occasions,  they  were  to  pay»  To  this  we  do 
not  agree.  The  clause  was  put  in  ex  majori  cautela.  It 
contemplates  the  annual  cleansing  of  the  whole  canal,  the 
refilling  after  which  might  be  supposed  to  be  within  the 
expression  <<  maintainitig  the  navigation,"  and  it  supposes 
that  the  water  let  out,  or  some  of  it,  will  be  let  out  above 
the  seventh  lock,  which  is  not  the  case  here ;  and  it  seems 
to  us  clear  that  thb  clause,  for  the  benefit  of  the  defendants^ 
cannot  have  the  efiect  of  making  them  liable  to  pay  if  they 
empty  and  refill  the  part  of  the  canal  below  the  seventh 
lock,  when  occasional  repairs  have  suddenly  and  perhaps 

A  a2 
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accidentally  become  necessary,  in  order  that  the  ordinary 
navigation  may  continue.     It  is  further  to  be  remarked, 
v-  that  Mr.  Fhipson  was  compelled  to  contend  that  the  defend- 

PROPBIETORS 

OF  THE       ants  could  never  let  any  water  down,  except  when  boats 

SwANSKA 

Canal  were  passing  the  lock,  and  consequently  compelled  to 
contend,  that  either  the  plaintifis  must  have  made,  what 
we  consider  so  unreasonable  a  claim  as  we  have  mentioned, 
or  that  if  they  did  not,  still  in  some  way  they  have  a  right 
to  be  paid  when  water  is  taken,  which  clearly  is  necessary 
for  the  passage  of  boats  through  the  seventh  lock  and  the 
pond  below  it,  which  is,  in  truth,  an  extension  of  the  lock 
itself,  and  which  the  defendants  were  therefore  at  liberty 
to  take. 

Moreover,  if  this  is  the  ikieaning,  why  does  not  the 
deed  say  that  the  payment  is  to  be  made  whenever  water 
is  passed  otherwise  than  for  the  use  of  the  lock  ?  That  the 
plaintifis  really  claimed  to  be  paid,  or  the  defendants 
intended  to  pay  for  such  cases  as  the  present,  we  cannot 
believe. 

We  therefore  hold  that  as  to  the  two  cases  where,  in 
passing  through  the  seventh  lock,  the  vessel  sunk*— the 
necessary  expenditure  of  water  arising  therefrom,  was  water 
expended  in  the  passage  of  the  vessel,  through  the  seventh 
lock,  and  no  payments  of  ten  pounds  in  respect  of  these 
accidents  became  due. 

As  to  the  remaining  ten  pounds,  we  think  an  acci- 
dental and  temporary  repair  to  the  pond  between  the 
seventh  and  sixth  locks  was  an  expenditure  of  water  of  the 
same  description ;  an  expenditure  of  water,  in  the  course 
of  vessels  navigating,  and  necessarily  passing  through  the 
seventh  lock.  This,  also,  the  plaintifis  have  no  right  to 
recover,  and  therefore  we  must  give  judgment  for  the 
defendants  altogether. 
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I  believe  my  brother  Martin's  difficulty  arises  more  in  1856. 

respect  to  the  last  of  the  three  points  than  to  the  two  which  '     *^^ 

relate  to  the  vessels  which  sunk  in   the  passase  through  <^* 

IT         c                o  Peopbietobb 

the  lock.  OF  THE 

Judgment  for  the  defendants.  Canal 

Navigation. 


KiNTREA   i;.    PbBSTON.  •^""*  **'• 

X  HE  declaration  stated — that  the  plaintiff  was  possessed  Upon  a  con- 

■^  .       tract  for  the 

of  a  house  as  tenant  thereof  to  one  Eliza  Crane,  at  a  certain  sain  of  an 
rent  therefore  payable  by  the  plaintiff  to  the  said  Eliza  a  lease,  it  is 
Crane ;  and  was  also  possessed  of  a  certain  agreement  for  ^n^iuuon  ^hat 
a  lease  of  the  said  house,  whereby  the  said  Eliza  Crane  TOVcTto' grant 
agreed  to  grant  to  the  plaintiff  a  lease  of  the  said  house ;  ^®  *®*^' 
of  all  which  the  defendant  had  notice  before  the  making 
of  the  agreement  thereinafter  mentioned;  and  thereupon 
an  agreement  was  made  between  the  plaintiff  and  the 
defendant  of  and  concerning  the  premises  in  the  words  and 
figures  following,  that  is  to  say :  — "  Dear  Sir  (meaning 
the  plaintiff),  I  (meaning  the  defendant)  agree  to  purchase 
from  you  for  the  sum  of  175/.  sterling  your  agreement  for 
a  lease  of  premises.  No.  1,  Neate  Street,  &c  (meaning  the 
said  house),  for  the  unexpired  period  of  45  years,  or  there- 
aboatfli,  at  the  annual  rent  of  70/.,  and  I  agree  to  pay  the 
ezpence  of  executing  the  lease  to  me." — Which  said  agree- 
ment was  signed  by  the  defendant.     And  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  then 
promised  the  defendant  to  sell  to  the  defendant  his  said 
agreement  for  a  lease,  the  defendant  then  promised  the 
plaintiff  to  purchase  the  said  agreement  for  a  lease,  and  to 
perform  the  said  agreement  on  his  part.     Averments. — 
That  the  plaintiff  hath  always  been  ready  to  sell  the  said 
agreement,  and  hath  done  all  things,  &c. ;    and  that  all 
things  had  happened,  &c.,  so  as  to  entitle  him  to  have 
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1856.  Ac  said  agreement  for  a  lease  purchased  by  the  defendant, 
and  to  entitle  him  to  be  paid  by  the  defendant  the  said 
sum  of  1757.  Breach :  that  though  a  reasonable  time  liad 
elapsed,  &&,  yet  the  defendant  had  made  de&ult  in  pur- 
chasing  the  said  agreement  for  a  lease,  and  in  paying  the 
said  sum  of  175iL     Special  damage. 

Pleas. — First,  that  the  plaintiff  did  not,  though  he  was 
duly  requested,  &c,  deliver  to,  or  iumish  the  defendant 
with  such  an  abstract  of  title  as  he  was,  by  virtue  of  the 
said  agreement,  bound  to  deliver  or  provide. 

Secondly : — That  the  plaintiff  did  not,  though  he  was 
requested,  &c.,  deduce  and  shew  a  good  or  sufficient,  or 
any  right  or  title  in  the  said  Eliza  Crane,  or  any  other 
person,  to  the  said  house  and  premises,  or  to  demise  the 
same  for  the  term  which  in  and  by  the  said  agreement  was 
agreed  to  be  demised  and  granted. 

Thirdly : — That  the  said  Eliza  Crane  had  not  a  good  or 
sufficient  title  to  the  said  house  and  premises  or  to  demise, 
nor  could  she  demise,  the  same  for  the  said  term  which  in 
and  by  the  said  agreement  was  agreed  to  be  demised  and 
granted. 

To  these  pleas  the  plaintiff  demurred,  and  the  defendant 
joined  in  demurrer. 

O^MaUey^  in  support  of  the  demurrer. — The  plaintiff  did 
not  agree  to  sell  an  estate  or  interest  in  the  term.  He  sold 
what  he  had,  which  was  the  agreement,  and  the  defendant 
will  have  the  same  right  under  the  agreement  which  the 
plaintiff  had. 

Dowde$welU  in  support  of  the  pleas. — ^Tte  third  plea  is 
valid  It  shews  that  a  condition,  which  is  implied  in  such 
an  agreement  as  that  declared  on,  has  not  been  fulfilled. 
The  substance  of  the  contract  is,  that  the  defendant  agreed 
to  purchase,  not  a  mere  piece  of  waste  paper,  but  an  equi- 
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table  interest  in  the  land     In  Sauterv.  Drake  {a)y  where       \S56. 
the  law  on  the  subject  underwent  a  full  consideration,  it     ^^"''^^ 

•'  '  RiNTBEA 

was  decided  that  upon  any  contract  for  the  sale  of  an  exist-  v. 

,  Pebstoh. 

ing  lease  there  is  an  implied  undertaking  by  the  seller  (if  the 

contrary  be  not  expressed)  to  make  out  the  lessor's  dtle  to 
demise ;  and  therefore  that  the  purchaser  has  a  right  to  call 
for  proof  of  the  lessor's  title  before  he  parts  with  his  money. 
Indeed  it  is  a  general  rule,  that  on  any  agreement  relating 
to  the  sale  of  land,  there  is  an  implied  condition  that  the 
purchaser  shall  have  a  right  to  call  for  eridence  of  the 
seller's  title.  Here  it  is  shewn  affirmatively  that  the 
grantor  had  no  title  (ft).  [Aldersan,  B.— In  every  con- 
tract for  the  sale  of  a  lease  the  agreement  is  to  sell  an 
interest  in  the  land :  that  is  not  so  in  the  case  of  the  sale  of 
an  agreement] 

Alderson,  B. — I  am  of  opinion  that  there  must  be  judg- 
ment for  the  plaintiff.  The  question  is  one  which  depends 
upon  the  words  of  the  contract  It  has  been  decided  that 
the  graint  of  a  lease  means  the  grant  of  an  absolute  right  of 
enjoyment  for  a  certain  number  of  years,  and  there  is  there- 
fore on  the  sale  of  a  lease  an  implied  term  that  the  vendor 
shall  shew  the  lessor's  title.  Here  there  is  merely  the  pur- 
chase of  an  agreement  Whatever  benefit  the  agreement 
gave  to  the  plaintiff,  the  defendant  is  entitled  to.  It  is 
utterly  uncertain  what  the  terms  of  the  agreement  between 
the  plaintiff  and  Eliza  Crane  are ;  but  any  right  which  the 
defendant  may  have  to  call  for  proof  of  the  lessor's  title 
rests  upon  that  agreement,  and  must  be  the  right  which 
the  plaintiff  had  against  Eliza  Crane,  and  which  by  the 
contract  is  transferred  to  the  defendant 

(a)  5  B.  &  Ad.  992.  Betfy^  4  M.  &  6.  410 ;  Shepherd 

(b)  He  referred  to  Beper  v.      v.  KeaOe^,  1  C.  M.  &  R.  117. 
Coombs,  6  B.  &  C.  534 ;  Hall  v. 
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Bramwell,  B. — I  am  of  the  same  opinion.  The  decla- 
ration states  a  contract  by  the  defendant  to  purchase  all  the 
right  which  the  plaintiflF  possessed  by  virtue  of  an  agree* 
ment  for  a  lease  made  with  Eliza  Crane.  If  it  was  part  of 
that  agreement  that  Eliza  Crane  should  shew  her  title,  the 
defendant  may  compel  her  to  do  so,  or  if  she  refuses,  may 
sue  her  and  get  compensation :  if  it  was  not  part  of  the 
agreement  with  her,  he  cannot  complain,  having  purchased 
the  plaintiflTs  agreement  such  as  it  is. 

Judgment  for  the  plainti£ 


16.  Hill  v.  Cowdert. 

^  ^?«..        J-  HE  declaration  stated  that  by  indenture,  dated  the  23rd 

anigned  ms  j  ^ 

houehold  November,  1852,  the  defendant,  in  consideration  of  250/1 
mortgage  deed  paid  to  him,  did  assign  and  transfer  to  the  plaintiff  certain 
that  the  trader  household  fumiture,  goods  and  chattels,  &&,  which  furniture, 
enjoy  nntii^^  goods,  &c.,  at  the  time  of  the  making  of  the  deed  were  in 
beraTrnwle  in  ^^  possession  of  the  defendant :  To  bold  the  same  to  the 
^yment  after  plaintiff,  his  executors,  &c.,  as  and  for  his  and  their  own  pro- 
deed  oontamed  perty,  but  subject  to  a  proviso  that  if  the  defendant  should 
the  trader  not  pay  to  the  plaintiff,  on  demand  in  writing  to  be  made  as 

to  ezecotet  do 

or  suffer  any      therein  mentioned,  the  sum  of  250il,  the  plaintiff  would 

act,  deed,  mat- 
ter or  thing,  1^  reassign  the  said  household  fumiture,  &a,  to  the  defendant, 

the  premuef  but  if  default  should  be  made  in  such  payment,  then  it 

lined,  charg.  should  be  lawful  for  the  plaintiff  to  enter  on  the  lands,  &c., 

^w£^^~-  of  the  defendant,  and  to  remain  and  thenceforth  to  hold 

or  whereby  the  ^^  g^j^  household  fumiture,  &c,  or  to  sell  and  dispose  of 

mortgagee  * 

S^^ft^^"'    the  same,  and  to  apply  the  proceeds  thereof  in  payment  of 

receiving,  re- 

oorering  or  taking  possession  of  the  same.  HeM,  that  filin^^  a  declaration  of  insolvency  in 
parsnanee  of  the  70tli  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  while  the  goods 
were  allowed  to  remain  in  the  possession  of  sach  trader  was  a  breach  of  the  covenant. 

According  to  the  practice  in  the  Court  of  Ezcheqaer,  when  there  ara  cross*demnrren  which 
go  to  the  whole  caose  of  action,  the  party  first  demurring  is  entitled  to  b^in. 
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the  sum  of  25021,  and  to  pay  the  surplus  (if  any),  to  the  de-        1356. 
fendant,  his  executors,  &c.    And  the  defendant  covenanted      ^"^Z"^^ 

Hill 

"  not  to  execute  or  do,  or  suffer  to  be  done  or  executed,  any  ^  0. 
act,  deed,  matter  or  thing  by  means  of  which  the  effects  and 
premises  thereby  assigned,  or  intended  so  to  be,  should  be 
assigned,  charged  or  prejudicially  affected,  or  whereby  the 
plaintiff  might  be  hindered  fiom  receiving  or  taking  posses* 
sion  of  the  same.**  And  it  was  further  provided  that  until 
de&ult  should  have  been  made  in  payment  after  demand, 
it  should  be  lawful  for  the  defendant  to  hold,  make  use  of 
and  enjoy  the  said  household  furniture,  &c.,  without  inter- 
ruption  by  the  plaintiff.  Averments : — that  after  the  making 
of  the  said  indenture  the  defendant  remained  in  possession 
without  any  demand  having  been  made;  that  the  250/. 
remained  due  until  the  time  of  the  committing  the  act  of 
bankruptcy  hereinafter  mentioned;  that  before  and  at  the 
time  of  the  making  of  the  indenture  the  defendant  was  a 
trader  and  subject  to  the  bankrupt  laws;  that  after  the 
making  of  the  indenture,  to  wit,  on  the  28th  of  April,  1854, 
the  defendant,  so  being  a  trader,  was  indebted  to  one  T. 
Green  in  SOL  and  to  other  persons  in  other  sums  of  money, 
and  the  furniture  being  in  the  possession  of  the  defendant, 
and  in  his  possession,  order,  and  disposition  with  the  consent 
of  the  plaintiff,  the  real  owner  thereof,  the  defendant, 
not  regarding  his  covenant,  filed  in  the  office  of  the  Chief 
Registrar  of  Bankruptcy  a  declaration  in  writing  in  the 
form  in  schedule  D.  to  the  Bankrupt  Law  Consolidation 
Act,  1849,  signed  by  the  defendant,  and  attested,  &c  that  he 
was  unable  to  meet  his  engagements ;  that  afterwards,  on 
the  same  day,  a  petition  of  the  said  T.  Green  for  adju- 
dication of  bankruptcy  against  the  defendant  was  filed, 
upon  which  the  defendant  was  adjudicated  a  bankrupt: 
that  after  the  act  of  bankruptcy  had  been  committed,  and 
before  the  adjudication,  and  before  the  plaintiff  had  made 
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1856,  ^J  demand  for  payment^  the  plaintiff  had  notice  of  the 
act  of  bankruptcy,  and  that  after  the  defendant  had  become 
a  bankrupt  the  household  fiimiture,  goods,  &c.y  were  seized 
by  the  assignees^  and  by  them  disposed  of  for  the  benefit  of 
the  creditors;  that  by  reason  of  the  act  of  bankruptcy  the 
furniture,  &c  and  said  assignment  thereof  were  prejudicially 
affected,  and  the  plaintiff  was  prevented  and  hindered  from 
recovering^  receiving,  or  taking  possession  of  the  said  fund- 
ture,  &C.  contrary  to  the  covenant  of  the  defendant. 

Plea. — ^That  the  Court  of  Bankruptcy  did  not,  nor  did 
any  commissioner,  &c.,  before  this  suit  order  the  said  furni- 
ture, &C.  to  be  sold  and  disposed  of  for  the  benefit  of  the 
creditora  of  the  defendant,  &c. — The  defendant  also 
demurred  to  the  declaration. 

The  plaintiff  joined  in  the  demurrer  to  the  declanitioD, 
and  demurred  to  the  plea.  He  also  replied  to  the  plea,— 
That  the  circumstances  under  which  the  defendant  held 
the  goods,  were  such  as  to  bring  the  said  furniture,  goods 
and  chattels  within  the  operation  of  the  135th  section  of 
the  Bankrupt  Law  Consolidation  Act,  1849,  and  to  entitle 
the  said  assignees  to  obtain  such  order  at  any  time. 

Demurrer  to  the  replication  and  joinder  therein* 

Hayes,  Serjt.,  for  the  plaintiff. — Where  there  are  cross 
demurrers  the  plaintiff  is  entitled  to  begin.  Petenda/ff.-^ 
Here  the  defendant  demurs  to  the  whole  declaration. 
[Alderson,  B. — In  this  Court  we  have  always  held  that  the 
party  who  first  demurs  is  entitled  to  begin  (a).] 

Pe^endcvff,  in  support  of  the  demurrer  to  the  declara- 
tion.— The  defendant  does  not  covenant  that  he  will  not 
become  bankrupt     But  unless  the  covenant  will  bear  that 

(a)  See  Archbold*8  Practice,     710 ;  Eari  of  JVi2moiitt  ▼.  Tko- 
by   Chitty  and    Prentice,    S69.     miu^  1  C.  &  M.  S9. 
HUixm  V.  Earl  OfmviUe,  5  Q.  B. 
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conBtractioDi  there  has  been  no  breach  of  it  The  covenant  1866. 
ifly  that  the  defendant  will  do  no  act  which  will  directly  affect 
the  interest  of  the  covenantee;  there  is  no  provision  against 
acts  which  indirectly  and  by  the  intervention  of  law  may 
have  that  operation.  Here  the  interest  of  the  covenantee  was 
not  directly  affected.  The  distinction  between  acts  which 
a  party  does  voluntarily,  and  those  which  pass  in  invitnm, 
was  pointed  out  by  the  Court  of  King's  Bench  in  the  case 
of  Doe  d  MUchensan  v*  Carter  (ja),  and  acted  on  by  the 
Court  of  Exdiequer  Chamber  in  Croft  v.  Lumley  (i),  and 
applies  in  the  present  case.  In  filing  this  declaration  of 
insolvency,  the  defendant  merely  yielded  to  the  bankrupt 
laws.  The  act  was  one  whidi  it  was  the  duty  of  an  insolvent 
trader  to  do.  It  was  not  a  necessary  consequence  that  the 
interests  of  the  covenantee  would  be  prejudicially  ailected. 
It  was  not  certun  that  bankruptcy  would  follow.  The 
bankruptcy  was  not  brought  about  by  the  act  of  the 
defendant  himself,  but  by  the  filing  of  the  petition  for 
adjudication  by  the  creditor  (c).  The  injury  to  the  plain- 
tiff is  the  indirect  consequence  of  a  lawful  act  If  a  cleigy- 
man  gives  a  judgment  which  may  charge  a  benefice,  it  is 
legal,  though  an  express  chaige  would  be  unlawful.  A 
covenant  by  a  feme  sole  not  to  assign  is  not  broken  by  her 
marriage.  If  the  covenant  is  to  be  read  as  a  covenant  nQt 
to  become  bankrupt,  it  is  contrary  to  the  policy  of  the  law, 
and  void. 

Hayes,  Seijt,  for  the  plaintifis.— The  covenant  is  not 
merely  that  the  defendant  will  not  assign  or  charge  the 
goods,  but  that  he  will  do  no  act  whereby  they  may  be 
prejudicially  affected.  In  Doe  d.  Miicienson  v.  Carter  (a), 
and  Croft  v.  Lumley  (i),  the  question  was,  whether  the 
warrant  of  attorney  was  a  direct  charge.    As  to  the  argu« 

(a)  8  T.B.  57.  (b)  5  E.  &  B.  648,  688. 

(c)  12  &  Id  Vict  c.  106,  8.  70. 
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1856.  menty  that  the  covenant  is  contrary  to  the  policy  of  the 
^^^2^  law^  it  is  not  easy  to  see  that  it  is  in  accordance  with  public 
policy  that  one  man  should  pay  his  debts  witji  another's 
money.  From  the  consequences  of  having  done  that,  the 
defendant  seeks  to  escape. 

Petersdorff  replied. 

Alderson,  B. — This  is  an  action  for  a  breach  of  coven- 
ant, and  I  am  of  opinion,  that  the  plaintiff  is  entitled 
to  judgment  The  declaration  is  well  framed :  it  states 
a  conveyance  by  way  of  mortgage  of  certain  household 
ftimiturei  goods,  and  chattels,  which  were  to  continue  in 
the  possession  of  the  defendant,  without  interruption  by  the 
plaintiff,  until  default  should  have  been  made  in  payment 
of  the  sum  of  money  secured  by  the  deed;  and  that  the 
defendant  covenanted  *^  not  to  execute  or  do,  or  suffer  to 
be  done  or  executed,  any  act,  deed,  matter,  or  thing,  by 
means  of  which  the  effects  and  premises  thereby  assigned, 
or  intended  so  to  be,  should  be  assigned,  charged,  or 
prejudicially  affected,  or  whereby  the  plaintiff  might  be 
hindered  from  receiving  or  taking  possession  of  the  same.*' 
While  the  goods  remained  in  the  possession  of  the  defendant, 
he  executed  a  declaration  of  insolvency.  Upon  that  an 
adjudication  of  bankruptcy  was  founded  The  goods  be- 
came liable  to  be  seized  by  the  assignees,  and  were  in  fact 
seized  by  them,  as  having  been  at  the  date  of  the  bank- 
ruptcy in  the  order  and  disposition  of  the  bankrupt,  with 
the  consent  of  the  true  owner.  That  appears  to  me  to  be 
the  very  contingency  against  which  this  covenant  was 
intended  to  provide.  The  act  done  by  the  defendant  was 
one  by  which  the  goods  were  prejudicially  affected,  and 
whereby  the  plaintiff  was  hindered  from  taking  possession 
of  the  same.  The  breach,  therefore,  is  well  assigned,  and 
the  plaintiff  is  entitled  to  judgment 


n 


TRINITY   VACATION,   20  VICT.  385 

Martin,  B.,  concurred.  1856. 

Hill 

Bramwbll,  B. — It  is  difficult  to  see  what  would  have  «. 


been  a  breach  of  this  covenant,  if  the  act  of  the  defendant 
in  filing  the  declaration  of  insolvency  was  not  so.  I  do  not 
know  what  could  have  been  the  meaning  of  the  covenant, 
if  it  was  not  intended  to  apply  to  a  case  like  the  present 
It  has  been  argued,  that  the  covenant  was  illegal,  as  being 
contrary  to  the  policy  of  the  bankrupt  laws.  I  cannot  think 
that  it  is  unlawful  for  a  person  to  covenant  that  he  will  not 
voluntarily  become  bankrupt  while  the  goods  of  the  cove- 
nantee are  allowed  to  remain  in  his  possession  as  reputed 
owner.  That  being  so,  I  think  that  the  covenant  was  meant 
to  meet  the  very  case  that  has  occurred.  Indeed  I  do  not  see 
to  what  else  it  could  apply.  No  covenant  was  necessary  to 
prevent  the  defendant  from  selling  the  goods;  nor  against 
permitting  them  to  be  distrained.  The  covenant  is,  not 
that  he  will  not  create  a  second  mortgage,  but  that  he  will 
not  suffer  any  act  to  be  done  whereby  the  premises  may  be 
charged,  &c  And  there  is  no  reason  why  the  words  should 
not  be  construed  literally.  I  subscribe  to  the  doctrine  laid 
down  in  Croft  v.  Lumley{a)y  in  the  Exchequer  Chamber, 
viz.,  that  when  a  person  covenants  that  he  will  not  do  an  act, 
he  does  not  break  his  covenant  if  he  does  an  act  which 
indirectly  brings  about  the  result  provided  against.  For 
example — if  the  defendant  incurred  a  debt  of  1002.,  that 
would  be  an  act  which  might  lead  to  something  else, 
whereby  the  goods  might  be  charged.  Here  the  liability 
to  charge  was  the  immediate  consequence  of  the  defend- 
ant's act 

Judgment  for  the  plaintiff. 

(a)  Croft  T.  Lvmlityy  5  £.  &  B.  648,  688. 
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1856. 


Jun9  16. 


A  bill  of  ex- 
change given 
before  the  10th 
August,  1854, 
in  punuanoe 
of  an  osnrioas 
contract  for  the 
loan  and  for- 
bearance of 
money  upon 
the  security  of 
land,  IS  not 
rendered  valid 
by2&3yict. 
c.  37. 


Lakoton  v.  Haynes. 

X  HE  declaration  waa  upon  a  bill  of  exchange  payable 
twelve  months  after  date^  and  indoraed  by  the  defendant  to 
the  plaintiff. — There  was  also  a  count  for  money  lent. 

Plea. — ^That  the  bill  was  indorsed,  and  the  money  lent,  in 
pursuance  of  a  corrupt  and  illegal  contract  made  before  the 
10th  day  of  August,  kjk  1854,  between  the  plaintiff  and 
the  defendant,  for  the  loan  and  forbearance  of  money  by 
the  plaintiff  to  the  defendant,  whereby  money  and  interest 
above  the  rate  of  \QiL  for  the  fcwbearance  of  1002L  by  the 
year  was  reserved  and  agreed  by  the  defendant  to  be  paid 
to  the  plaintiff,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  that  the  said  bill  was 
indorsed  by  the  defendant  to  the  plaintiff  to  secure  to  him 
the  payment  of  the  money  lent  at  such  usury,  and  the  said 
usury,  and  the  said  money  lent  and  usury,  formed  and  was 
the  consideration  for  the  indorsement  and  payment  by  the 
defendant  of  the  said  bill ;  and  that  the  said  money  lent  was 
lent  at  such  usury. 

Replication. — That  the  bill  was  indorsed  and  the  money 
lent  and  the  contract  made,  as  in  the  defendant's  plea 
alleged,  after  the  making  and  passing  of  the  2  &  3  Vict, 
c.  37. 

Rejoinder. — That  the  contract  in  the  said  plea  mentioned 
was  a  contract  for  a  loan  upon  the  security  of  lands,  tene- 
ments and  hereditaments,  and  an  estate  and  interest  therein, 
within  the  true  intent  and  meaning  of  the  2  &  3  Vict, 
c  37,  and  that  the  money  in  the  plea  mentioned  was  lent 
and  forborne  upon  such  security. 

Demurrer  and  joinder. 
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Bavittf  in  support  of  the  demurrer.— The  bill  of  exchange 
declared  on  is  rendered  valid  by  2  &  3  Vict  c,  37.  The 
defendant  will  rely  on  the  case  of  Hodgkimon  v.  JVyatt  (a). 
That  was  an  action  on  a  bond,  part  of  the  condition  of 
which  was,  that  title  deeds  should  be  deposited  to  constitute 
an  equitable  mortgage  of  the  land :  the  bond  could  not 
be  separated  from  the  security  on  the  land.  The  Lords 
Justices  in  Ex  parte  Warrington  (*) :  and  the  Lord  Chan- 
cellor in  Lane  v.  Horhck  (c),  have  severally  expressed  their 
opinion  that  advances  made  on  bills  of  exchange,  not 
having  more  than  twelve  months  to  run,  are  within  the 
protection  of  2  &  3  Vict.  c.  37,  though  secured  upon  land. 
That  is  in  accordance  with  the  doctrine  laid  down  by  Page 
Wood,  V.  C,  in  James  v.  Sice  (rf),  and  Rindersley^  V.  C, 
in  Lane  v.  Horhck  {e).  [Alderson,  B. — Those  cases  were 
considered  in  this  Court  in  the  case  of  Fussellv,  Daniel  {f)^ 
and  were  disapproved  of.] 

Keane,  contra. — ^The  words  of  the  exception  in  2  &  3 
Vict.  c.  37,  are, — **  Provided  that  nothing  herein  contained 
shall  extend  to  the  loan  or  forbearance  of  any  money  upon 
the  security  of  any  lands,  tenements  or  hereditaments,  or 
any  estate  or  interest  therein."  Loans  upon  such  security 
remained  untouched  by  that  statute,  and  were  therefore 
subject  to  the  operation  of  the  12  Anne,  stat  2,  c.  16.  The 
whole  contract  for  the  loan  remains  illegal,  as  it  was  before 
the  passing  of  the  2  &  3  Vict  c.  37 ;  and  yet  the  Courts 
of  Chancery  have  said  that  everything  is  rendered  valid 
except  the  security  on  land. 

Alderson,  B. — I  am  of  opinion  that  there  roust  be  judg- 

(a)  4  Q.  B.  749.  (d)  1  Kay.  231. 

(6)  3  De  Gex,  McN.  &  G.  159.  (e)  1  Drewry,  587. 

(c)  5  H.  L.  C.  580.  (/)  10  Exch.  581. 

VOL.  I. — N.  8.  B  B  EXCH. 
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ment  for  the  defendant.  The  point  was  decided  by  the 
Court  of  Queen's  Bench  in  the  case  of  Hodgkmson  ▼.  WyatL 
By  the  statute  of  Victoria  no  contracts  for  loans  at  usurious 
interest  upon  the  security  of  land  are  validated,  and  if  not 
rendered  valid  they  are  illegal  by  the  statute  of  Anne. 
Contracts  for  loans  secured  upon  land,  made  before  the 
10th  August,  1854,  remain  as  they  were  before  the  2  &  3 
Vict,  c  37,  and  if  a  loan  on  such  security  at  usurious 
interest  be  the  consideration  for  a  bill  or  note,  such  consi* 
deration  is  illegal. 

Bbaxwell,  B. — I  am  of  the  same  opinion.  On  princi- 
ple the  case  appears  free  from  doubt  The  contract  of  loan 
and  forbearance  at  usurious  interest  b  prohibited  by  the 
statute  of  Anne.  Does  the  statute  of  Victoria  legalise  it? 
That  statute  does  not  extend  to  any  case  where  the  loan 
and  forbearance  are  upon  the  security  of  any  lands.  The 
only  question  is,  was  the  loan  made  upon  such  security? 
The  statute  does  not,  in  distinct  terms,  provide  that  the 
security  shall  be  invalid,  but  it  leaves  the  whole  contract, 
as  it  was  before,  illegaL 

Judgment  for  the  defendant  (a), 
(a)  See  17  &  18  Vict.  c.  90. 
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Blaoratb  »•  The  Bristol  Waterwobkb  Company.  June  26. 
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HE  second  count  of  the  declaration  stated,  that  the  It  is  no  ground 

of  action,  that 

plaintiff  was  possessed  of  certain  lands  in  the  parish  of  one  party  to  a 

•D  i^  -1  n  r^  11  reference  made 

iiarrow  uumey  m  the  county  of  Somerset,  and  by  reason  ■  fraudulent 
thereof  was  entitled  to  the  benefit  of  having  the  water  to  tbelu^bitral 
of  a  certain  natural  stream,  called  Elwall  Stream,  flow  at  a  l|J,';^^'t?][he* 
certain  speed  at  that  part  of  the  course  of  the  stream  J2^*[„^^lJen 
where  it  arrived  at  the  lands  of  the   plaintiff:   yet  the  he  would  other- 

''  ^  wise  have  done. 

defendants  wrongfully,  vezatiously,  and  maliciously  raised      Iq  a  count 

i_ii/»t  <»i»  •!•  \  complaining 

the  level  of  the  water  of  the  said  stream  until  it  approached  that  the  de- 
the  part  of  the  stream  where  the  same  arrived  at  the  land  act  on  hit  own 
of  the  plaintiff,  and  just  before  it  reached  the  last  men-  jH^ice  of ^thc^' 
tioned  part  of  the  stream  made  steps  for  the  water  to  flow  ft*g"nirt*neces- 
down  and  caused  the  water  to  flow  down  such  steps,  and  "7  ^  '^" 

^  '  notice ;  and  a 

thereby  and  by  other  contrivances  caused  the  water  of  the  P*«*  ttatin^ 

"^     ^  that  no  notice 

Stream  at  the  said  part  of  the  course  of  the  stream  where  was  given  is 

.     .  bad. 

the  same  arrived  at  the  lands  of  the  plaintiff,  to  flow,  and     a  declaration 
the  same  thereby  did  flow,  at  much  less  speed  than  it  here-  there  was  a 
tofore  had  naturally  flowed:  by  reason  whereof  the  water  From*tfieid"cf 
of  the  stream  became  of  much  less  use  and  value  to  the  ^other^ficld^of 
P'"°tiflF,  &c.  ^^'^^ 

defendants 
obstructed  the  way ;  whereby  the  plaintiff  and  his  servants,  employed  in  the  management  of  his 
lands  and  in  tending  his  cattle,  were  compelled  to  go  by  a  longer  route,  and  thereby  the  work 
and  labour  of  the  plaintiff  and  his  servants  were  necessarily  consumed  to  a  sreater  extent,  and 
the  plaintiff  was  prevented  from  employing  his  senrants  durine  such  excess  as  he  otherwise  would 
have  done,  ndd^  a  sufficient  allegation  of  peculiar  wunage  to  enable  the  plaintiff  to 
maintain  the  action. 

It  is  no  ground  of  action  that  a  person,  by  stopping  up  on  his  own  land  the  continuation  of  a 
public  footway  over  his  neighbour's  land,  causes  the  public  to  trespau  on  other  parts  of  his 
neighbour's  land,  to  his  damaee. 

A  statute,  incorporating  a  Waterworks  Company,  provided  that  all  disputes  respecting  com- 
pensation, works,  matter,  or  thing  done  or  performed  under  the  provisions  of  the  Act  should  be 
determined  by  aitiitration,  under  **Tbe  Lands  Clauses  Consolidation  Act,  1845.*'  HtUd^  that 
the  provbiou  did  not  apply  to  a  claim  for  compensation  in  respect  of  damage  sustained  by  the 
interruption  of  a  drain  by  reason  of  the  works  of  the  Company. 

A  plea  to  several  counts,  good  as  to  some  and  bad  as  to  toe  others  is  not  bad  in  toto,  but  may 
be  coMtrued  distributively. 

B  B   2 


^^^  EXCBKQUBR  RBFORTA. 

18.36.  Third  coanL — ^And  the  plaintiff  fiirther  sues  the  de- 

gJj^P'^^      fendants  for,  and  complains  of,  the  said  raising  of  the  level 

9.  of  the  said  stream  and  caosins:  it  to  flow  down  steps  as 

Bristol  -  . 

Watckworu  aforesaid  as  being,  and  the  plaintiff  says  that  it  was»  a 

wrongful  taking  and  diverting  and  using  of  the  waters, 

contrary  to  the  form  of  the  Bristol  Waterworks  Act,  1846, 

and  against  the  will  of  the  plaintiff:  whereby  the  plaintiff 

also  sustained  damage  of  the  like  nature,  &a 

Fourth  count. — That  the  defendants  were  possessed  of  a 
certain  resenroir  of  water  and  of  great  quantities  of  water 
therein,  which  resenroir  and  waters  were  under  the  care 
of  the  defendants.  And  the  plaintiff  was  possessed  of 
certain  lands  and  buildings  near  the  resenroir:  Yet  the 
defendants  took  such  bad  care  of  the  reservoir  and  of  the 
waters  therein,  that  by  reason  of  the  defendants'  want  of 
care  thereof  great  quantities  of  the  waters  oozed  and  leaked 
out  of  the  reservoir  and  flowed  over  and  percolated  into 
the  lands  of  the  plaintiff  and  under  and  about  the  said 
buildings,  and  caused  offensive  smells  and  vapours  to  spread 
themselves  through  the  said  buildings,  and  rendered  the 
same  the  less  fit  for  the  uses  for  which  they  were  intended, 
and  also  the  buildings  were  made  damp  and  unwholesome 
and  part  of  the  lands  deteriorated  in  value. 

Fifth  count. — That  the  plaintiff  was  possessed  of  certain 
land  and  buildings  near  to  certain  land  on  which  a  reser- 
voir of  the  defendants  is  now  constructed,  and  was  also 
possessed  of  certain  other  land  also  near  to  the  land  on 
which  the  reservoir  is  constructed ;  and  by  reason  whereof 
the  plaintiff  was  entitled  to  a  way  from  and  out  of  his  6rst 
mentioned  land,  through  and  over  certain  other  land  towards, 
to,  and  into  the  plaintiff's  secondly  mentioned  land,  and 
back  again,  for  himself  and  his  servants  on  foot  and  with 
cattle,  &c. :  yet  the  defendants  wrongfully  made  a  deep  cut 
or  channel  across  the  said  way,  and  thereby  deprived  the 
plaintiff  of  the  use  and  enjoyment  thereof. 
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Sixth  count. — That  the  plaintiff  was  possessed   of  a        1856. 
dwelline-house,  called.  &c. ;   and  by  reason   thereof  was     J"^*^^ 

^  *'  Blaoeave 

entitled  to  have  the  seweraee  of  the  said  house  flow  away  v. 

°   ,  ,  "^         Bristol 

therefrom  by  means  of  a  certain  drain :  jet  the  defendants  Watbbwobks 
wrongfully  obstructed  the  drain,  and  thereby  penned  back 
the  sewerage  of  the  house  so  that  it  could  not  flow  away 
therefrom ;  by  means  whereof  offensive  and  noxious  smells 
spread  themselves  about  the  house,  and  it  became  unwhole- 
some, &c. 

Seventh  count. — That  the  plaintiff  was  possessed  of 
certain  lands  adjoining  the  reservoir  and  works  hereafter 
mentioned,  and  of  a  dwelling-house,  called,  &c. :  and  the 
defendants,  being  the  corporation  incorporated  by  the 
"  Bristol  Waterworks  Act,  1846,"  formed  and  made  a 
reservoir  and  works  by  that  act  authorized  to  be  made: 
by  reason  of  the  making  whereof,  a  certain  drain,  which,  at 
the  time  of  the  passing  of  the  said  act  was  an  existing 
then  present  drain  whereby  the  said  adjoining  lands  and 
hoase  were  drained,  was  interrupted  and  rendered  useless ; 
and  by  reason  thereof  it  became  and  was,  and  the  plaintiff 
says  that  it  was,  the  duty  of  the  defendants,  according  to 
the  said  act,  to  make  and  provide  a  drain  for  the  use 
and  occupation  of  the  adjoining  lands ;  and  all  things  and 
rights  were  done,  happened,  and  existed,  necessary  to  entitle 
the  plaintiff  to  have  such  drain  made  and  provided  by  the 
defendants  under  and  according  to  the  provisions  of  the 
Act,  and  a  reasonable  time  for  the  defendants  to  make  and 
provide  such  drain,  at  their  own  expense,  elapsed  before 
this  suit :  yet  the  defendants  made  default  in  making  such 
drain  for  the  use  and  occupation  of  the  said  adjoining  lands, 
and  wholly  omitted  and  neglected  so  to  do,  contrary  to  the 
said  Act,  and  would  not  and  did  not  undertake  such  drain : 
by  reason  whereof  the  said  lands  and  house  were  insuffi- 
ciently drained,  and  offensive  smells  infested  the  house  and 
rendered  it  unwholesome,  &c. 
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Eighth  count— That  the  plaintifF  was  poesessedof  oertaia 

lands  and  certain  other  lands,  both  which  lands  adjoined  the 

«•  resenroir  and  works  hereafter  stated  to  have  been  formed  by 

Bbibtol  .        , 

Waterwobks  the  defendants.    And  the  defendants,  being  the  corporation 
incorporated  by  "The  Bristol   Waterworks  Act,  1846, 
formed  and  made  a  certain  reservoir  and  works  by  that  act 
authorized  to  be  made,  so  as  to  lie  between  the  lands  in  this 
count  first  mentioned  and  the  lands  in  this  count  secondly 
mentioned ;  by  reason  of  the  making  of  which  reservoir  and 
works  as  aforesaid,  a  certain  way,  which,  at  the  time  of  the 
passing  of  the  said  Act,  was  a  then  present  way  existing  as 
and  being  means  of  communication  between  the  lands  first 
mentioned  and  the  lands  secondly  mentioned,  was  taken 
away  and  wholly  interrupted  ;   and  although  a  reasonable 
time  for  the  defendants,  at  their  own  expense,  to  make  and 
provide  a  convenient  way  or  other  means  of  communication 
between  the  lands  first  mentioned  and  the  lands  secondly 
mentioned,  for  the  use  and  occupation  of  both  the  lands, 
according  to  the  said  act,  elapsed  before  this  suit,  and  all 
things  and  rights  were  done  and  existed,  to  entitle  the 
plainti£f  to  have  such  way  or  other  means  of  communication 
made  and  provided  by  the  defendants,  under  and  according 
to  the  said  act ;  yet  the  defendants  wrongfully  made  de&ult 
in  making  and  providing  such  way  or  other  means  of  com- 
munication as  aforesaid,  and  did  not  nor  would  make  or 
provide  the  same,  but  wholly  omitted  and  neglected  so  to  do^ 
contrary  to  the  form  of  the  said  act,  and  did  not  nor  would 
undertake  the  making  and  providing  of  such  way,  &&: 
whereby  the  plaintiff  was  greatly  inconvenienced  and  the 
lands  became  less  valuable  to  him,  &c. 

Ninth  count. — That  the  plaintiff  was  possessed  of  certain 
lands  including  a  field  called  Hitten  Wells  Wood  Ground, 
and  of  certain  other  lands  forming  part  of  what  had  been  a 
field  called  the  Fifteen  Acre  Piece,  and  there  was  and  of 
right  ought  to  be  a  public  footpath  for  all  the  subjects  of  our 
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Lady  the  Queen  to  go,  return,  pass  and  repass  on  foot  in         1856. 

and  along  the  said  footpath,  &c.,  through  and  out  of  the     ^T^^yj 

field  called  Bitten  Wells  Wood  Ground,  into,  through,  and       _  «• 

^  Bristol 

over  certain  other  land,  towards,  unto,  into  and  through  Watbbwobu 
the  said  part  of  the  Fifteen  Acre  Piece  and  back  again: 
Yet  the  defendants  wrongfully  constructed  and  made,  and 
for  a  long  time  kept  so  constructed  and  made,  upon  and 
over  the  said  footpath,  in  that  part  thereof  which  so  as 
aforesaid  lay  between  the  said  field  called  Hitten  Wells 
Wood  Ground  and  the  part  of  the  Fifteen  Acre  Piece,  a 
large  reservoir  for  water,  and,  during  great  part  of  the  last 
mentioned  time,  kept  great  quantities  of  water  in  the  said 
resenroir,  and   thereby  then  entirely  obstructed  the  said 
footpath,  and  rendered  the  same  utterly  impassable  by  foot 
passengers :  by  means  whereof  the  plaintiff  was  entirely 
deprived  of  the  use  of  the  said  footpath,  as  a  means  of 
passing  from  the  said  field  called  Hitten  Wells   Wood 
Ground  to  the  said  part  of  the  said  Fifteen  Acre  Piece,  and 
from  the  latter  back  to  the  field  called  Hitten  Wells  Wood 
Ground,  which  means  of  passing  was  of  great  use  and  value 
for  the  convenient  occupation  and  enjoyment  of  the  several 
lands  whereof  the  plaintiff  was  so  possessed  as  aforesaid ; 
and  by  reason  of  the  premises  the  plaintiff,  and  the  plaintiff's 
servants  by  him  employed  in  the  management  and  enjoy- 
ment of  the  said  lands,  and  tending  and  feedbg  of  his  cattle 
on  the  said  lands,  on   divers   occasions,  when,  for  the 
purpose  of  managing  and  enjoying  the  said  lands,  and  of 
tending  and  feeding  the  plaintiff's  cattle  on  the  said  lands, 
and  for  the  purpose  of  moving  the  plaintiff's  goods  from  one 
part  to  another  of  the  said  lands,  they  would  otherwise  have 
passed  on  foot  firom  the  field  called  Hitten  Wells  Wood 
Ground  towards,  to  and  into  the  said  part  of  the  Fifteen 
Acre  Piece  along  the  said  footpath,  and  on  divers  other 
occasions  when  for  the  like  purposes  they  would  otherwise 
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have  paflsed  on  foot  from  the  said  part  of  the  Fifteen  Acre 
Piece  towards,  to  and  into  the  field  called  Hitten  Wells 
^^•-  Wood  Ground  along  the  said  footpath,  were  wholly  pre- 

Watkbwobkb  vented  from  so  doing,  and  were  compelled  for  the  pnrposes 
aforesaid  to  go  by  another  route  much  longer  than  by  the 
said  footpath,  &c,  and  thereby  valuable  time  and  work  and 
labour  of  the  plaintiff  and  his  servants  were  necessarily 
consumed,  speut,  done,  and  performed,  to  a  greater  extent 
than  would  have  been  if  the  plaintiff  and  his  servants 
had  not  been  deprived  of  the  use  of  the  said  footpath  as 
aforesaid,  and  thereby  the  plaintiff  was  prevented  from 
employing  his  said  servants  during  such  excess  of  time  as 
he  otherwise  would  have  done,  and  the  management  and 
enjoyment  of  the  plaintiff's  lands  and  the  tending  and  feed- 
ing of  divers  cattle  of  the  plaintiff  on  the  said  lands  was 
more  troublesome  and  laborious  and  expensive  to  the 
plaintiff,  and  consumed  more  time  of  the  plaintiff  and  his 
servants,  than  they  otherwise  would  have  done. 

Tenth  count. — That  during  part  of  the  time  in  this 
count  mentioned,  the  plaintiff  was  possessed  of  part  of  a 
field  called  the  Fifteen  Acre  Piece,  and  during  the  residue 
of  the  said  time  a  certain  other  person  was  possessed 
thereof  as  tenant  to  the  plaintiff,  the  reversion  thereof  belong- 
ing to  the  plaintiff,  which  tenant  was  a  tenant  at  rack  rent 
payable  to  the  plaintiff;  aud  there  was  a  certain  footpath 
for  all  the  subjects  of  our  Lady  the  Queen  to  go,  return, 
pass  and  repass  on  foot,  &c.,  towards,  unto,  and  into  the 
said  part  of  the  Fifteen  Acre  Piece  from  and  along  one  side 
thereof,  into  and  over  certain  land  adjoining  that  part, 
towards  and  to  a  certain  public  highway :  Yet  the  defend- 
ants by  making  and  keeping  a  reservoir  for  and  containing 
water  upon  the  said  land  adjoining  the  said  part  of  the 
Fifteen  Acre  Piece,  entirely  for  a  long  time  obstructed  the 
said  footpath  there,  and  thereby  caused  during  that  time 
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divers  persons  who  were  desirous  of  passing,  and  otherwise        1855. 
would  have  passed,  along  the  said  footpath  towards  and  to     g^^^ 


E 


the  said  public  highway,  to  deviate  out  of  the  said  path  in  *'* 

the  said  part  of  the  Fifteen  Acre  Piece,  and  with  their  feet  Watbbworks 

COMPJLKT. 

to  walk  and  trespass  upon  the  said  part  of  the  Fifteen 
Acre  Piece  in  parts  thereof  where  there  was  no  footpath, 
and  by  the  user  thereof  to  form  a  beaten  track  across  the 
said  part  of  the  Fifteen  Acre  Piece  where  there  was  no 
footpath,  and  to  wear  off  in  a  permanent  manner  the  grass 
and  herbage  from  the  said  beaten  track,  and  rendered  it 
imix)ssible  for  the  plaintiff  and  his  said  tenant  to  prevent 
such  trespasses  from  being  committed;  and  rendered  it 
much  more  difficult  than  it  otherwise  would  have  been  for 
the  plaintiff  to  prove  that  there  was  not  a  public  footpath 
across  the  part  where  the  said  trespasses  were  committed. 
Whereby  the  plaintiff,  while  he  was  so  possessed,  was 
greatly  disturbed,  &c,  and  while  the  plaintiff*s  tenant  was 
so  possessed  the  plaintiff  was  greatly  injured  in  his  rever- 
sionary estate  and  interest,  &c. 

Eleventh  count — That  the  plaintiff  and  defendants 
referred  to  arbitration  (amongst  other  things)  the  amount 
of  compensation  to  be  paid  by  the  defendants  to  the 
plaintiff  for  the  damage  which  he  would  sustain  by  reason 
of  the  construction  of  a  reservoir  for  water,  then  about  to 
be  constructed  by  the  defendants  near  to  a  mansion  house 
and  lands  of  the  plaintiff,  and  for  which  damage  the 
defendants  would  have  been  bound  to  compensate  the 
plaintiff:  that  the  amount  of  such  damage,  and  of  the  com- 
pensation therefore  payable,  depended  in  part  upon  the 
height  to  which  the  said  reservoir  would  be  constructed : 
that  at  the  time  of  the  said  arbitration  the  height  to  which 
the  said  reservoir  would  be  constructed  was  a  matter  not 
within  the  knowledge  of  the  plaintiff,  but  depended  upon 
the  will  and  intention  of  the  defendants :  Yet  the  defend- 
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1856.       A"^^  ^^1'  knowing  the  premises,  wrongfully  and  malicioiisly 
^'^"'''""*^      and  fraudulently  caused  it  to  be  represented  to  the  arbitra- 

Blaobavs  *'  ^ 

V.  tors  under  the  said  reference,  that  they  intended  to  cod- 

Bristol 
Waterworks  Struct  the  said  reservoir  to  the  height  of  thirty  feet  and  no 

more:  whereas  the  defendants  did  not,  at  the  time  of 
causiAg  the  said  representation  to  be  made,  intend  to  con- 
struct the  same  to  the  height  of  thirty  feet  and  no  more, 
but  either  had  not  determined,  and  had  formed  no  inten- 
tion as  to  what  height  they  intended  to  construct  the  same, 
or  intended  to  construct  the  same  to  a  greater  height  than 
thirty  feet:  that  in  fact  they  did  construct  the  same  after- 
wards to  a  much  greater  height  than  thirty  feet;  by  reason 
of  which  representation  the  said  arbitrators  awarded  to  the 
plainti£f  much  less  money  for  such  compensation  as  afore- 
said than  they  would  otherwise  have  done. 

The  defendants  demurred  to  the  eleventh  count,  and 
pleaded  (inter  alia)  as  follows : — 

Eighth  plea  to  seventh  count. — That  the  defendants  had 
not  notice  that  any  drain  which  was  or  had  been  inter- 
rupted was  a  drain  for  the  drainage  of  the  said  adjomiog 
lands  of  the  plaintiff;  nor  that  the  plaintiff  required  any  or 
what  drain  to  be  made  and  provided  for  the  use  and  occu- 
pation of  his  said  adjoining  lands ;  nor  did  the  plaintiff  in 
fact  require  any  such  drain  to  be  made  and  provided. 

Tenth  plea  to  eighth  count — ^That  the  defendants  had 
not  notice  that  the  plaintiff  required  any  or  what  way  to  be 
made  and  provided  for  the  use  and  occupation  of  his  said 
adjoining  lands ;  nor  did  the  plaintiff  in  fact  require  any 
such  way  to  be  made  and  provided. 

Thirteenth  plea  to  ninth  count. — That  the  defendants 
did  what  is  therein  complained  of  under  the  aathority  oi 
and  in  the  execution  of  the  powers  conferred  on  and  vested 
in  them  by  the  said  Act 

Fifteenth  plea  to  tenth  count — That  the  defendants  did 
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what  is  therein  complained  of  under  the  authority  of  and  in        1856. 
the  execution  of  the  powers  conferred  on  and  vested  in     bi^oeavk 
them  by  the  said  Act.  „  *'' 

Twentieth  plea  to  second,  fourth,  fifkh,  sixth,  ninth,  and  Watbewobxs 
tenth  counts. — That  before  the  passing  of  *<The  Bristol 
Waterworks  Act,  1846,"  and  before  the  incorporation  of 
the  Bristol  Waterworks  Company,  G.  Sanders,  J.  Haber- 
field,  G.  Budd,  &c.,  were  the  promoters  of  a  bill  for  incor- 
porating the  said  Company,  and  were  the  provisional 
committee  of  the  said  Company  as  provisionally  registered ; 
and  that  an  agreement  by  deed  was  made  between  the 
plaintiff  of  the  one  part,  and  the  said  G.  Sanders,  J. 
Haberfield,  G.  Budd,  &c.,  on  behalf  of  the  said  promoters 
and  provisional  committee,  of  the  other  part — The  plea 
then  set  out  the  agreement,  whereby,  after  reciting  that  a 
bill  was  depending  before  parliament  for  supplying  with 
water  the  city  of  Bristol,  which  bill  had  been  read  a  second 
time  in  the  House  of  Commons  and  ordered  to  be  com- 
mitted; and  that  the  plaintiff  was  a  landowner  named  in 
the  book  of  reference  for  the  said  bill,  and  had  determined 
to  oppose  the  same  in  committee,  but  in  consideration  of 
the  payments  and  stipulations  thereinafter  mentioned  he 
had  agreed  to  withdraw  such  intended  opposition  and  to 
assent  to  the  said  bill ;  it  was  witnessed  that  the  said  G. 
Sanders,  J.  Haberfield,  G.  Budd,  &c.,  for  themselves  and 
all  others  the  provisional  committee  for  carrying  the  objects 
of  the  said  bill  into  effect,  and  for  the  said  intended  Com- 
pany, had  thereby  agreed  to  and  with  the  plaintiff  in  manner 
following — 

First — That  in  the  event  of  the  said  bill  passing  and 
becoming  a  law,  the  Company  intended  to  be  thereby 
incorporated  shall,  within  six  months  after  the  passing  of 
the  said  bill,  purchase  the  lands  intended  to  be  taken  by 
the  said  Company  for  the  works  under  the  powers  of  the 
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1866.        said  act,  &C.9  and  pay  for  the  same  at  and  after  the  rate  of 
Blaobavb     ^501,  per  acre  for  the  fee  simple,  &c. 
Brwtol  Second. — That  in  addition  to  the  .said  purchase  money 

Watbrwokim   for  the  said  lands,  the  said  Company  shall  pay  for  any 
Company.  ^     '^  «  • 

damage  or  injury  which  the  said  A.  Blagrave  shall  sustain 

by  reason,  or  means,  or  in  consequence  of  the  water  of  the 

said  Company  being  near  to,  or  otherwise  affecting  the 

mansion  house  of  the  said  A.  Blagrave,  called,  &c.,  or  the 

farm  house  thereunto  belonging,  &c.,  or  by  reason,  or  means, 

or  in  consequence  of  the  works  of  the  said  Company :  the 

amount  of  such  damage  to  be  estimated  in  the  manner 

hereinafter  mentioned. 

Third.— That  the  said  Company  shall  also  pay  for  all 
ornamental  timber,  or  timber-like  trees,  or  other  trees 
whatsoever,  which  shall  be  upon  the  land  so  to  be  taken  bj 
the  said  Company  as  aforesaid;  the  same  to  be  valued  as 
hereinafter  set  forth. 

The  fourth  clause  provided  for  payment  to  the  tenants 
of  A.  Blagrave  all  such  damage  as  they  might  sustain  by 
reason  of  the  Company's  works. 

Fifth. — That  in  addition  to  the  several  payments  afore- 
said, the  said  Company  shall  satisfy  and  make  good  to  the 
said  A.  Blagrave,  or  his  tenants,  all  loss  or  damage  which 
tlie  erection  of  such  intended  works  may  cause  to  any 
property  belonging  to  or  in  the  occupation  of  him,  them, 
or  any  of  them  which  the  said  Company  shall  not  purchase 
(save  and  except  any  damage  which  may  be  occasioned  by 
severance  or  separation),  and  whether  such  loss  or  damage 
shall  be  caused  by  reason  or  means,  or  in  consequence  of 
the  order  of  the  said  Company,  or  any  of  their  authorized 
agents ;  or  by  reason,  or  means,  or  in  consequence  of  the 
acts  or  neglects  of  the  said  Company,  or  any  of  their 
servants,  agents,  or  workmen,  without  their  authority. 

(The  sixth  article  was  not  material  to  the  present 
questiona) 
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Seventh. — That   the  amount   to  be   paid  by  the  said        1856. 
Company  to  the  said  A.  Blagravc,  or  his  said  tenants,  in     t^*^^*"""*^ 
respect  of  the  several  items  of  claim  hereinbefore  respect-  »• 

Bristol 
ively  numbered  or  designated  "second,"  "  third,"  "  fourth,'*  Wateeworks 

and  **  fifth,''  shall  be  settled  and  determined  in  the  manner 
hereinafter  mentioned,  that  is  to  say, — 

Eighth. —That  in  order  to  settle  and  adjust  the  sums  or 
sum  of  money  to  be  paid  by  the  said  Company  to  the  said 
A.  Blagrave,  as  satisfaction  of  the  several  items  of  claim 
hereinbefore  respectively  numbered  or  designated  •*  second," 
"third,"  and  "fifth,"  J.  Sturge,  of,  &c.,  and  J.  Simpson, 
of,  &c.,  and  such  third  indifierent  and  competent  person  as 
they  shall  nominate  in  writing,  indorsed  on  these  presents, 
shall  be  arbitrators  to  assess  and  settle  the  sums  or  sum  of 
money  to  be  so  paid  to  the  said  A.  Blagrave,  as  and  for 
satisfaction  in  respect  of  the  said  respective  items  of  claim, 
&c. — (The  clause  then  went  on  to  provide  for  the  making 
award.  There  were  other  articles  not  material  to  the  pre- 
sent questions.) — The  pica  then  averred,  that  the  bill  passed 
into  a  law  by  the  name  of  "  The  Bristol  Waterworks  Act, 
1846,"  and  that  the  defendants  were  thereby  incorporated ; 
that  they  adopted  the  said  agreement ;  that  the  plaintiff  and 
defendants  afterwards  respectively  did  all  acts  which  were 
necessary  and  proper  for  the  having  the  said  arbitration  in 
the  eighth  article  of  the  agreement  mentioned,  and  for 
giving  validity  thereto ;  that  such  arbitration  was  duly  had, 
and  that  the  arbitrators  appointed  by  or  in  pursuance  of 
the  said  agreement,  made  a  good  and  valid  award,  and 
thereby  settled  and  adjusted  the  several  sums  of  money  to 
be  paid  by  the  defendants  to  the  plaintifi^,  as  satisfaction  of  the 
said  several  items  of  claims  in  the  said  agreement  respectively 
numbered  or  designated  "second,"  "third,"  and  "fifth;" 
that  the  defendants  purchased  from  the  plainti£f  the  lands 
intended  to  be  taken  bv  them  for  their  works  under  the 
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1856.        powen  of  the  said  Act,  as  in  the  first  article  of  the  said 
^^^^^      agreement  mentioned,  and  paid  to  the  plaintiff,  and  the 
«-  plaintiff  then  accepted,  a  certain  som  of  money  fiir  the 

Watuwobu  same,  being  at  and  after  the  said  rate  of  150iL  per  acre, 
before  entering  upon  or  taking  possession  of  the  sud  land ; 
and  also^  and  before  the  committing  of  any  of  the  supposed 
grierances  alleged  in  the  counts  in  the  introductoiy  part  of 
this  plea  mentioned,  paid  to  the  pUuntiff,  and  the  plaintiff 
then  accepted,  the  several  soms  of  money  so  awarded  as 
aforesaid,  as  satisfacti<m  of  the  said  several  items  of  daim 
numbered  ^second,**  ^third,''  and  ^fifth;"  that  the  said 
arbitration  was  had,  and  the  said  sums  of  money  respect- 
ively were  paid  by  the  defendants,  and  accepted  by  the 
plaintiff,  in  order  to,  and  as  being  the  performing  and  car- 
rying out  by  them  respecdvely,  of  the  said  recited  agree- 
ment, and  in  full  satisfiiction  and  discharge  of  the  price  of 
the  said  land,  and  of  all  such  claims  and  damages  as  in  the 
first,  second,  third,  and  fifth  articles  of  the  said  agreement 
respectively  mentioned ;  and  that  the  plaintiff  thereby  dia- 
chaiged  the  defendants  firom  all  further  claims  of  him  the 
plaintiff  in  respect  of  the  same,  and  that  the  said  supposed 
grievances  alleged  in  the  counts  in  the  introductory  part  of 
this  plea  mentioned,  were  damages  and  injuries  to  which 
the  said  last  mentioned  items  of  clsdm  apply,  and  which 
were  included  in  the  said  damages  so  compensated,  and 
that  they  were  committed  after  the  paying  and  accepting 
of  the  said  several  sums  of  money  respectively. 

Demurrer  to  eighth,  tenth,  thirteenth,  fifteenth,  and  last 
plea. — Joinders  therein* 

BuH  {CoIUer  with  him)  argued  for  the  defendants  m 
Trinity  Term  (June  4). — First :  the  eleventh  count  di»» 
closes  no  cause  of  action.  It  is  not  alleged  that  the  repre- 
sentation was  made  on  oath,  or  before  the  arbitrators  when 
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acting  as  such ;  nor  that  the  arbitrators  did  not  give  all  that 

the  plaintiff  was  entitled  to.     [Pollock,  C.  B.«--That  count 

is  clearly  bad.] — Then  as  to  the  seventh  count  and  eighth 

plea;  that  count,  which  is  founded  on  the  49th  section  (a)  Waterworks 

of  «  The  Bristol  Waterworks  Act,   1846,"  9  &  10  Vict. 

&  ccxxiL),  is  bad,  inasmuch  as  it  does  not  allege  that  the 

Company  had  notice  or  knowledge  of  the  existence  of  any 

drain,  or  of  obstruction  by  their  works.    In  the  formation  of 

such  works,  a  deep  drain  might  be  affected  without  the 

Company  being  aware  of  it.    They  could  not  see  the  drain, 

and  would  have  no  means  of  knowing  when  it  ceased  to 

act     The  matter  is  properly  within  the  knowledge  of  the 

plaintiff,  and  therefAe  he  was  bound  to  give  notice  to  the 

Company ;  2  Wms.  Saund.  62,  note  4 ;  Com.  Dig.  Pleader 

(C  73) ;  Rex  v.  Holland{b).  The  same  reasons  which  shew 

that  the  count  is  bad,  also  shew  that  the  tenth  plea  is  good. 

But  further,  assuming  that  the  plaintiff  has  sustained  any 

damage  by  reason  of  the  works  of  the  Company,  no  action 

will  lie.    The  obligation  to  substitute  a  drain  is  imposed 

by  the  statute ;  and  in  case  of  non-compliance,  the  statute 

provides    a    remedy  by  arbitration  under  ^'The  Lands 


(a)  Section  49  enacts,  *<  That 
the  company  shall,  and  they  are 
hereby  required,  in  forming  the 
aeyeral  reservoirs  and  works  here- 
by EQthorized  to  be  made,  and 
the  several  feeders,  tunnels,  and 
wateroouTMs  connected  therewith 
or  leading  diereto,  at  their  own 
expense  to  make  and  provide  a 
mifficient  number  of  convenient 
roads,  ways,  bridges,  tunnels,  cnl- 
verts,  and  other  means  of  commu- 
nication, watering  places,  wells, 
watercourses,  drains,  and  chan- 
nels for  irrigation  for  the  use  and 
occupation  of  the  adjoining  lands, 
and  for  irrigating  the  same  in 


those  parts  where  the  present 
roads,  ways,  means  of  communi- 
cation, watering  places,  wells, 
watercourses,  drains,  and  chan- 
nels diall  be  taken  away  or  in- 
terrupted, injured,  or  rendered 
inconvenient  or  useless  by  reason 
of  the  making  of  the  said  reser- 
voirs and  other  works;  and  in 
case  of  difference  arising  between 
the  said  company  and  the  owners 
of  the  lands  for  the  benefit  whereof 
such  works  are  undertaken,  such 
difference  shall  be  settled  by  arbi- 
tration.** 

(b)  5  T.  R.  621. 
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1856.        Clauses  Consolidation  Act,  1845  (a)u     As  a  general  rule 

.^^"^''^^^      where  a  statute  creates  an  obligation,  and  provides  a  specific 

V,  remedy  for  its  non-performance,  that  remedy  must  be  pur- 

B&IBTOL  Ji       m 

Watebwokkj   sued;  Timm$^.  TFUliatns{b);  Stevens  y.  Jeaeocke  (c) ;  Doe  A. 

Murray  v.  Bridges  (rf).  The  same  objections  apply  to  the 
eighth  count  and  tenth  plea. — Then,  with  respect  to  the 
demurrers  to  the  ninth  count  and  thirteenth  plea,  and  to 
the  tenth  count  and  fifteenth  plea,  it  is  objected  that  the 
Company  had  no  power  to  stop  a  public  footway;  the 
answer  is,  that  they  were  empowered  to  make  the  reservoir, 
and  if  in  so  doing  they  for  a  time  obstructed  the  footway, 
and  it  became  necessary  to  do  so  for  the  purpose  of  making 
the  reservoir,  the  inconvenience  thlt^eby  caused  to  the 
plaintiff  gave  him  no  right  of  action.  A  private  individual 
cannot  maintain  an  action  for  stopping  a  public  way,  unless 
a  personal  and  peculiar  damage  has  resulted  to  him  firom  the 
obstruction.  These  counts  fail  to  shew  any  such  damage ; 
but  even  if  they  do,  the  remedy  is  by  arbitration  under 
''The  Lands  Clauses  Consolidation  Act,  1845.*'— The 
twentieth  plea  affords  a  good  answer  to  the  counts  to  which 
it  is  pleaded,  viz.  the  second,  fourth,  fifth,  sixth,  ninth,  and 
tenth.  The  injuries  complained  of  in  those  counts  being, 
as  alleged  (and  admitted  by  the  demurrer),  within  the 
second,  third,   and    fifth   clauses  of  the   agreement,    the 

(a)  Sect.  55.  Provided  always,  sation,  shall  applj  to  all  qaeations 

and  be  it  further  enacted,  ''  That  which  maj  arise  respecting  any 

all  disputes  which  may  arise  re«  compensation,  rents,  works,  mat- 

specting  any  compensation,  rents,  ters,  or  thing  whatsoever  done  or 

works,  matter,  or  thing  whatso-  performed,  or  to  be  paid,  done,  or 

erer  done  or  performed,  or  to  be  performed,  pursuant  to  or  under 

paid,  done,  or  performed,  under  the  provisions  of  this  Act,  and  to 

the  provisions  of  this  Act,  shall  the  arbitrator  or  arbitrators  or 

be  determined  by  arbitration,  and  umpire  who  may  be   appointed 

for  such  purpose  all  the  provisions  under  the  same.** 

in  the  Lands  Clauses  Consoltda-  (p)  3  Q.  B.  413. 

tion  Act,  1845,  for  the  settling  (e)  11Q.B.  731. 

of  questions  of  disputed  oompen-  (<0  1  B.  &  Adol.  859. 
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damage  has   been  ascertained  by  arbitration,  an  award  1856. 

made,  and  the  sum  awarded  paid  and  accepted  in  satisfac-  blaobaye 

tion ;  but  if  those  clauses  do  not  apply,  then  the  remedy  br^^tol 

is  by  arbitration,  as  provided  for  by  the  Company's  Act  .  Watfewokks 

Montague  Smith  {Barstaw  with  him),  for  the  pidntiff. — 
The  eleventh  count  is  good.  It  charges  a  false  and  fraudu- 
lent representation  made  by  the  defendants,  as  to  the  height 
to  which  they  intended  to  construct  the  reservoir,  by  reason 
whereof  the  arbitrators  awarded  to  the  plaintiff  less  com- 
pensation than  they  otherwise  would  have  done.  [Pollock, 
C.  B. — That  is  no  ground  of  action:  if  the  award  was 
obtained  by  fraud,  the  plaintiff  should  have  applied  to  the 
Court  to  set  it  aside.]  An  action  is  maintainable  for  a  false 
and  malicious  representation,  whereby  special  damage  ac- 
crues :  Green  v.  Button  (a). — The  seventh  count  is  good,  and 
the  eighth  plea  bad.  By  the  49th  section,  the  Company  are 
bound  to  make  drains  where  the  present  drains  are  interrupted 
by  reason  of  their  works.  Ilotice  need  not  be  alleged,  because 
the  fact  is  as  much  within  their  cognizance  as  the  plaintiff's. 
They  have  only  a  conditional  power  to  interrupt  drains,  that  is, 
provided  they  make  other  drains.  In  Com.  Dig.  tit.  *< Pleader*' 
(C.  75)  it  is  said,  '*So,  if  he  assumes  &c.  to  pay  on  the  per- 
formance of  a  certain  act  by  the  obligee  himself,  or  on  the 
performance  of  an  act  by  him  to  any  certain  person ;  for  he 
takes  upon  himself  to  take  notice  of  it  at  his  peril;  as  if  a 
man  assumes  &c.  to  pay  on  the  marriage  of  the  obligee,  &c. 
with  B."  [Pollock  C.  B. — We  are  all  of  opinion  that  the 
count  is  good  and  the  plea  bad.]  The  same  considerations 
apply  to  the  eighth  count  and  the  tenth  plea.  The  only 
remedy  for  the  wrongful  act  complained  of  in  the  seventh 

(a)  2  C.  M.  &  R.  707. 
VOL.    I. — N.  S.  C   C  EXCIL 
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]  866.        and  eighth  counts  is  by  action.    The  plaintiff  does  not  seek 
^^^^^^^     to  enforce  the  substituting  a  new  drain;  but  he  claims  a 
compensation  for  damages  sustained  in  consequence  of  the 


V. 

Bristol 


WATEBW0BK8  iujurj  to  his  drain,  and  the  statute  gives  no  power  to  the 
arbitrators  to  award  such  compensation. — Then  as  to  the 
ninth  count  and  thirteenth  plea,  and  the  tenth  count  and 
fifteenth  plea :  those  pleas  are  bad,  for  the  Company  have 
no  power  under  the  statute  to  stop  a  public  highway  or 
footway;  Smith  v.  Bell  (a).  The  only  clauses  which  enable 
them  to  interfere  with  public  ways  are  the  64th  and  66th. 
But  assuming  that  the  Company  have  power  to  stop  up 
public  ways,  these  pleas  are  bad  for  not  averring  that  they 
provided  other  ways  in  lieu  thereof,  or  made  satisfaction 
to  the  plaintiff  for  the  injury  sustained  by  him.  The  ninth 
and  tenth  counts  disclose  a  sufficient  personal  and  peculiar 
injury  to  the  plaintiff  to  enable  him  tomidntain  the  action; 
Wilkes  V.  The  Hungerford  Market  Company  (6),  Rose  v. 
Groves  (c). — ^The  twentieth  plea  b  bad:  the  award  is  no 
bar  to  the  subsequent  vexatious  acts  charged  in  the  second 
count;  nor  to  the  damage  arising  from  the  subsequent 
negligence  charged  in  the  fourth  count ;  nor  to  the  erection 
of  a  channel  across  a  way  as  charged  in  the  fifth  count; 
nor  to  the  stoppage  of  a  public  way,  as  alleged  in  the  ninth 
count,  which  was  no  loss  or  damage  to  plaintiff's  land,  bat 
resulted  in  special  damage  to  himself:  the  plea,  therefore, 
being  bad  as  to  part  of  the  subject-matter  to  which  it  is 
pleaded,  is  bad  altogether ;  Crobriel  v.  Dresser  (jfy  [Bram^ 
welly  B. — Why  may  not  the  plea  be  construed  distributively» 
as  if  pleaded  to  each  count?]  The  seventy -fifth  section  of 
the  Common  Law  Procedure  Act,  1852,  does  not  render 

(a)  10  M.  &  W.  378.  (c)  5  Man.  &  G.  613. 

(b)  2  Soott,  447 ;  2  Bing.  N.  C  (<0  1^  ^*  B.  622. 

281. 
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pleas  distributable  on  demurrer,  but  only  on  the  finding       1856. 

of  the  jury.      IPollockf  C.  B. — Gabriel  v.  Dresser  is  no  ^^^^^^^^^ 
authority  for  the  proportion  for  which  it  is  cited,  and  if  it  ^' 

were,  I  diould  not  agree  mth  it]  Watebworki 

COXFAlfT. 

Buti  replied. 

Cur*  adv.  vuit 

The  judgment  of  the  Court  was  now  delivered  by— 

Aldebson,  B. — We  are  of  opinion  that  the  eleventh 
count  is  bad  It  was  scarcely  attempted  to  be  supported 
on  the  aigument,  and  we  think  that  it  discloses  no  cause  of 
action. 

As  to  the  seventh  count  and  the  eighth  plea,  we  are  of 
opinion  that  the  plaintiff  is  entitled  to  judgment.  The 
count  was  objected  to  on  the  ground  that  it  did  not  allege 
notice  to  the  defendants.  But  the  complaint  is,  that  the 
defendants  by  their  aum  works  on  their  own  land  stopped  a 
drain,  draining  the  plaintiff's  land,  whereby  the  land  was 
injured.  It  is  not  a  proceeding  to  get  a  new  drain,  but 
compensation  for  the  stopping  of  the  old  one.  Then  this 
act  of  the  defendants  is  a  matter  more  within  their  know- 
ledge than  that  of  the  plaintiff,  and  it  could  not  be  necessary 
for  him  to  give  them  notice  not  to  do  an  act  on  their  own 
land,  to  his  prejudice  on  his.  The  count  therefore  is  firee 
from  objection  on  that  ground,  and  the  eighth  plea  is  bad. 

But  it  was  further  objected  that  no  action  would  lie  for 
the  act  complained  of,  and  that  the  remedy  was  under  the 
statute  by  arbitration.  But,  as  we  have  said,  we  understand 
the  count  as  claiming  a  compensation  for  damages  sustained, 
and  not  as  seeking  to  enforce  the  substituting  of  a  drain, 
and  we  find  no  provision  in  the  statute  for  the  recovery  of 

c  c  2 
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1856.        such  compensation  except  by  action.    This  objection  there- 
J"*""""^      fore  also  faib,  and  the  seventh  count  is  good. 
_  ^-  Similar  considerations  dispose  of  the  eicrhth  count  and 

Bristol  *^  ^ 

Waterworks   tenth  plea  in  the  plaintiif 's  favour.     Also  the  ninth  count 

COMPAKT.  ,       ,  . 

and  thirteenth  plea,  except  that  to  this  count  a  further 
objection  was  taken,  viz.,  that  it  did  not  appear  that  the 
plaintiff  had  sustained  any  particular  damage,  so  as  to  give 
him  a  right  of  action.  We  think,  however,  that  such  damage 
is  stated,  and  that  this  count  is  also  good  and  the  plea 
to  it,  demurred  to,  bad. 

On  the  argument  the  defendants*  counsel  put  the  tenth 
count  and  fifteenth  plea  on  the  same  footing  as  the  ninth 
count  and  thirteenth  plea,  and  so  far  as  that  is  the  case 
they  should  receive  the  same  decision ;  but,  on  looking  into 
the  tenth  count,  we  cannot  find  any  cause  of  action  stated. 
The  complaint  is  that  the  defendants,  by  stopping  up  on 
their  own  land  the  continuation  of  a  public  footway  over 
the  plaintiff's  land,  caused  persons  to  trespass  on  other 
parts  of  the  plaintiff's  land,  to  his  damage ;  but  this  is  no 
cause  of  action  against  the  defendants,  and  we  therefore 
think  this  count  bad. 

The  remaining  questions  are  on  the  twentieth  plea;  and 
the  first  is,  which,  if  any,  of  the  claims  to  which  it  is  pleaded 
is  within  it.  Now  it  is  alleged  in  the  plea  that  the  claims 
in  all  the  counts  to  which  it  is  pleaded  are  claims  provided 
for  by  the  second,  third,  and  fifth  articles  of  the  deed ;  and 
if  this  statement  can  be  true  in  point  of  Zotr,  it  must  be 
taken  on  this  demurrer  to  be  so  in  point  otfact.  We  think 
it  can  be  true  as  to  the  second  count,  for  the  slackening  the 
speed  of  the  stream  may  be  a  loss  caused  by  the  erection  of 
the  defendants*  works  within  the  fifth  article. 

But  it  is  alleged  in  the  twentieth  plea,  that  the  acts  com- 
plained of  were  committed  after  the  paying  and  accepting 
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of  the  money,  and  it  seems  to  us  that  it  cannot  be  that  the        1 856. 
deed  can  apply  to  wrongful  acts,  not  warranted  by  the 
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statute  or  otherwise  by   agreement  between  the  parties;  «'• 

therefore  the  twentieth  plea  cannot  be  true  as  to  the  other  Waterworks 
counts  to  which  it  is  pleaded. 

This  raises  the  last  question,  viz.,  whether  the  plea  can 
be  good  in  part  and  bad  in  part  It  is  supposed  that 
Gabriel  v.  Dresser  (a)  had  decided  that,  if  bad,  it  was  bad 
in  toto.  But  we  do  not  understand  that  case  so  to  decide ; 
and  think  that  the  plea  constitutes  a  good  answer  to  the 
second,  but  not  to  the  other  countd,  and  that  there  must  he- 
judgment  accordingly. 

It  was  further  said  that  all  these  counts  shewed  only 
causes  of  compensation,  not  of  action ;  of  this  we  have 
already  disposed.  No  mode  can  be  pointed  out  to  us  by 
which  the  plaintiff  could  get  such  compensation. 

Judgment  accordingly, 
(a)  15  C.  B.  622. 


BZCIISQtJEB  BEPORTS. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer^ 


/mm  16.  COBBETT  9.   WaBHER. 

The  proriM  in  JuiRROR  on  the  judgment  of  the  Court  of  Exchequer 
tion  of  the  for  the  defendant  (a). — The  first  count  of  the  declaration 
3  6^!  /.  c.  stated  that  the  defendant  was  indebted  to  the  plaintiff  in 
fined'to°2«r"  ^^  ^^^  ^^  loot,  being  forfeited  by  an  act  passed  in  the 

[!!![ti^wUch  ^^  y^^  ^^  ^^®  ^^^P^  ^^  ^^  Majesty  King  George  the 
immediately      Fourth,  intituled,  **  An  Act  to  amend  the  general  laws  now 

precedes  it^ 

hot  extendi  to  in  being  for  regulating  turnpike  roads  in  that  part  of  Great 
matter  in  the     Britain  called  England."  (3  Geo.  4,  c.  126). — There  were 

lection :  there-     ••i  ^      t  •     •  .*  i*  i.i 

fore,  if  a  party  Similar  counts  Claiming  other  penalties  under  the  same  act. 
recwer  penaU  P^^as- — First,  that  twenty-one  days*  notice  of  commen- 
ces impowd  cing  tijis  action  was  not  given  to  the  defendant  before  the 
omits  to  give  same  was  commenced. 

the  requisite 

notice  or  to  Sccond. — ^Tbat  the  several  forfeitures  in  respect  of  which 

commence  i»-iii  »  •  ii- 

bis  action  the  said  debts  and  sums  of  money  in  the   declaration 

within  the  pre-  ^-         •■  -     i  «  i  i 

scribed  time,  he  mentioned  are  respectively  sought  to  be  recovered  were 
banred'ofhui  Committed,  and  the  said  causes  of  action  in  the  declaration 
l^t^of^isrifht  ™co^^oo®^>  *"^^  c*^ch  of  them,  accrued  more  than  three 
of  action  months  before  the  commencement  of  this  action. 

altogether. 

Demurrer  to  each  plea. — Joinder  therein  (ft). 

•  

The  plaintiff  appeared  in  person  and  argued :  First,  that 
the  proviso  in  the  143rd  section  of  the  3  Gea  4,  c.  126, 

(a)  The  Court  gave  judgment  (b)  Before  Coleridge^  J  ^JVight* 

on   the   authority  of  Towsey  y.  fmm,  J^  Cresswett^  J.,  Erle^  J., 

White,  5  B.  &  C.  125,  without  WiOianUj  J.,  and  Crowder,  J. 
hearing  any  aigument 
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was  not  ioteDde^  as  a  protection  for  ofiTences;  and  that,        1856. 
according  to  its  true  grammatical  construction,  a  plaintiff,       ^'^^'^ 
who  omitted  to  give  notice,  or  did  not  commence  his  action  9- 

within  the  prescribed  period,  was  not  thereby  barred  of  his 
right  of  action,  but  only  deprived  of  his  right  to  costs. 
Secondly,  that  the  143rd  section  only  applied  to  acts  done 
by  virtue  of  the  statute,  and  not  to  penalties  for  acting  in 
contravention  of  it — He  referred  to  Tawsey  v.  White  (a), 
and  Charleswarth  y.  Rudgard  (ft). 

H,  Uoj/d  aj^ared  for  the  defendant,  but  was  not  called 
upon  to  argue. 

CoLEBiDOE,  J. — The  judgment  of  the  Court  below  must 
be  aflSrmed.  The  plidntiff  relied  on  the  case  of  CharlcM- 
tcarth  V.  Rvdgard  as  opposed  to  Towsey  v.  White  ;  but  both 
cases  are  well  decided,  and  Towsey  v.  White  governs  the 
present  case.  Indeed,  if  Towsey  v.  White  had  not  been 
decided,  I  should  have  come  to  the  same  conclusion.  The 
question  turns  on  the  language  of  the  143rd  section  of 
the  3  Geo.  4,  c.  126,  which  prescribes  the  mode  in  which 
penalties  given  by  the  act  are  to  be  recovered.  There  is  a 
division  between  penalties  above  20/.  and  upwards,  and 
penalties  not  exceeding  20L  and  more  than  5/.  This  is  an 
action  for  a  penalty  exceeding  20/L,  and  therefore  it  comes 
within  the  first  branch,  which  says  that,  if  the  penalty 
'^sliall  exceed  20/.  or  upwards,  it  shall  be  recoverable  by 
action  of  debt  in  any  of  his  Majesty's  Courts  of  Record  ;*' 
and  after  giving  a  form  of  declaration,  it  says:  ''and  the 
plaintiff,  if  he  recover  in  any  such  action,  shall  have  full 
costs.**  Then  comes  the  proviso,  and  I  am  clearly  of  opinion, 
with  Bayleyi  J.,  and  Holroyd^  J.,  in  Towsey  v.  White,  that  it 

(a)  5  B.  &  C.  125.  (b)  1  C.  M.  &  R.  498. 
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extends  to  all  penalties  exceeding  201 ;  that  there  can  be 
no  more  than  one  recovery  for  the  same  oflence;   that 
twentj'-one  days'  notice  must  be  given  before  commencing 
the  action,  and  that  it  most  be  commenced  within  three 
calendar  months  after  the  offence  has  been  committed. 
We  cannot  make  sense  of  the  proviso,  if  it  be  read  as 
conBned  to  the  provision  respecting  costs:  it  says,  **that 
there  shall  not  be  more  than  one  recovery  for  the  same 
offence."     What  can  that  have  to  do  with  the  provision 
as  to  full  costs?    So,  with   regard  to  twenty-one  days' 
notice  of  action,  and  the  limitation  of  three  months,  why 
should  the  recovery  of  full  costs  depend  on  those  circum- 
stances ?  It  is  clear  that  they  relate  to  the  informer  having  the 
benefit  of  bringing  an  action  for  the  recovery  of  the  penal- 
ties ;  and  with  that  short  form  of  declaration ;  and  he  is  to 
earn  that  right  by  these  conditions, — ^that  there  shall  not  be 
more  than  one  recovery  for  the  same  offence,  that  twen^* 
one  days'  notice  be  given  before  the  commencement  of  the 
action,  and  that  the  same  be  commenced  within  three 
calendar  months  after  the  offence. 

WiGHTBiAN,  J. — Towsey  V.  White  is  an  express  authori^ 
in  point ;  and  with  that  decision  I  entirely  concur.  More- 
over, if  there  had  been  no  decision  on  the  subject,  upon 
the  terms  of  the  section  I  should  have  come  to  the  same 
conclusion. 

Judgment  affirmed. 
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MEMORANDA. 

In  the  present  Vacation  (Nov.  I),  the  Right  Honourable 
Sir  John  Jervis,  Knight,  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  died.  He  was  succeeded  by  Sir  Alexander 
James  Edmund  Cockbum,  Knight,  her  Majesty's  Attorney 
General,  who  was  first  called  to  the  decree  of  the  coif,  and 
gave  rings  with  the  motto  '*  Fiat  Justitia." 

In  the  same  Vacation,  the  Honourable  Sir  Thomas  Joshua 
PkUty  ELnight,  resigned  the  office  of  Baron  of  the  Court  of 
Exchequer,  in  consequence  of  continued  indisposition.  He 
was  succeeded  by  fFUUam  Henry  Watson^  Esq.,  one  of  her 
Majesty's  Counsel,  who  was  first  called  to  the  decree  of 
the  coif,  and  gave  rings  with  the  motto  *^  Militavi.^  He 
afterwards  received  the  honour  of  Knighthood. 

Sir  Richard  Beihelly  Knight,  her  Majesty's  Solicitor  Gen^^ 
eral,  was  appointed  to  the  office  of  Attorney  General ;  and 
the  Right  Honourable  James  Stuart  Wortley^  one  of  her 
Majesty's  Counsel  and  Recorder  of  the  City  of  London, 
was  appointed  to  the  office  of  Solicitor  General. 


(Bxt^t^utt  iXtpovU. 


■>■       ..I  I 
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Nov.  3.        Pabbinoton  o.  Thb  Sootb  Wales  Railway  Cojcpaht. 

A  person  send-  JL  HE  declaration  stated  that  the  defendants  were  the 
raUway  signed  owners  of  a  Certain  railway,  and  of  certain  carriages  used 
*w^ngThV^°"  by  them  to  carry  cattle  on  the  said  railway  for  hire :  and 
Imo'l^^^o^  ^^^^  ^^  plaintiff  delivered  to  the  defendants  thirty-three 
conditions:  «A  tgad  of  cattle  to  be  safely  carried  by  the  defendants  on  the 

pass  for  a  drover  "^  "^ 

to  ride  with  his  said  railway  from  Newport  to  Gloucester,  and  that  it  bc- 

atockwillbe  "^  ^  * 

given.   The      came  the  duty  of  the  defendants  to  take  proper  care  about 

Company  is  to  . 

be  held  free  the  Carriage  of  the  said  cattle,  but  that  they  so  carelessly  and 

in  respect  of  unskilfully  conducted  themselves  about  the  carriage^  that 

arisinff^in^e  86^^^^  ^f  the  Said  cattle  were  suffocated  and  others  injured, 

}*^!"*f'  ^^  ^'  in  consequence  of  the  want  of  due  care  and  skill  on  the 

suffo<»tion,  or  p^rt  of  the  Company. 

from  being  *  r      ^ 

trampled  upon, 

bruised,  or  otherwise  injured  in  transit,  from  fire,  or  fitim  any  other  cause  whatsoever.**  A 
drover  received  a  pass  to  go  with  the  cattle.  The  cattle  were  not  put  into  proper  cattle  trucks, 
but  into  vans  closing  with  lids,  ordinarily  used  for  the  conveyance  of  salt,  the  drover  not  object- 
ing. The  lid  of  one  of  the  vans  having  become  closed  in  the  course  of  the  journey  several 
of  the  cattle  were  suffocated,  the  drover  being  at  the  time  in  another  carriage. 

Stid,  that  the  conditions  were  reasonable,  and  that  the  Company  were  not  responaUe. 

Sembkf  per  MaHin,  B.,  and  Bramwdl,  B.,  that  notwithstanding  17  &  18  Vict.  c.  31.  a.  7, 
special  contracts  with  Railway  Companies  are  binding,  whether  ue  conditions  contained  in 
tnem  are  reasonable  or  not. 
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Pleas. — First,  not  gnilty.  Second,  that  the  plaintiff  did  not        1856. 
deliver  to  the  defendants  the  said  cattle  to  be  safely  carried,    p^    ^'     ' 
&c.    Thirdly,  that  the  cattle  were  delivered  to  and  received  v- 

"  ^  SoiTTH  Walks 

by  the  defendants  to  be  carried  from  Newport  to  Gloucester  Railway  Co. 
under  a  special  contract  signed  by  the  person  who  de- 
livered the  said  cattle  to  the  defendants  for  carriage,  and 
subject  to  certain  just  and  reasonable  conditions  (setting  them 
out),  of  which  the  plaintiff,  at  the  time  he  delivered  the  said 
cattle  to  the  defendants  to  be  carried,  &c.,  had  notice,  and 
then  assented  to  the  same  being  carried  subject  to  the  con- 
tract and  conditions,  and  on  no  other  terms  whatsoever.  And 
that  the  suffocation  &c.  was  not  occasioned  by  the  neglect 
or  de&ult  of  the  defendants  or  their  servants. 

Replications  taking  issue  on  pleas. 

At  the  trial,  before  Aldersan,  6.,  at  the  last  assizes  for 
Gloucester,  it  appeared  that,  on  the  1 1th  of  March,  Thomas 
Moigan,  a  cattle  dealer,  wishing  to  send  thirty*three  head 
of  cattle,  the  property  of  the  plaintiff,  from  Newport  to 
Gloucester,  wrote  to  the  superintendent  of  the  Newport 
station,  requestbg  him  to  have  two  or  three  cattle  trucks 
ready  for  the  following  day.  When  he  brought  the  cattle 
to  the  station,  the  superintendent  shewed  him  the  car- 
riages in  which  the  cattle  were  to  go,  which  were  vans 
closing  with  lids,  generally  used  for  the  conveyance  of  salt. 
He  made  no  objection  to  the  vans,  and  the  cattle  were 
placed  in  them  to  be  forwarded  to  Gloucester.  The  lids 
were  open  when  the  train  left  Newport. 

He  signed  a  contract,  the  material  parts  of  which  are  as 
follows:— 

<'  South  Wales  Railway. 

**  Cattle  receiving  note.  Goods  department. 

**  Cattle,  sheep,  &c.  will  be  conveyed  on  this  railway  at 
the  rate  of  6d.  per  truck  per  mile,  for  all  distances  above 
twenty  miles,"  &c 

''A  pass  for  a  drover  to  ride  with  his  stock  will  be 
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given  for  every  10  beasts,  30  calves  75  pigs,  or    100 
sheep. 

^'i^  **  All  carriage  must  be  pre-paid,  &c.   And  the  stock  will 

lUiLWAT  Co.  only  be  conveyed  on  the  following  conditions :  The  Com- 
pany is  to  be  held  free  from  all  risk  or  responsibility  in  respect 
of  any  loss  or  damage  arising  on  the  loading,  or  unloading^ 
from  suffocation,  or  from  being  trampled  on,  bruised,  or 
otherwise  injured  in  transit,  from  fire,  or  from  any  other 
cause  whatsoever.  The  Company  is  not  to  be  held  respon- 
sible for  carriage  or  delivery  within  any  certain  or  definite 
time,  nor  in  time  for  any  particular  market." 

**  The  form  below  is  to  be  filled  up,  and  signed  by  the 
party  desiring  to  send  cattle,*'  **  and  unless  this  and  the 
following  rules  be  complied  with,  the  cattle  will  not  go 
forward." 

March  12, 1856. 
To  Messrs.     The  South  Wales  Railway  Company. 

In  conformity  to  the  above  regulations  with  regard  to 
the  conveyance  of  cattle  and  live  stock,  I  request  that  two 
trucks  may  be  ready  at  the  Newport  station,  in  which  I 
may  load  33  cattle  to  be  conveyed  from  Newport  station  to 
Gloucester,  on  the  conditions  above  mentioned. 

£2.  Ss.  Od. 

(Si^ed)      Thomas  Morgan,    Sender.     Paid." 

The  plaintiff's  servant  in  charge  of  the  cattle  received  a 
free  pass  fix>m  the  Company.  He  travelled  in  the  same 
carriage  with  the  guard,  and  did  not  get  out  to  look  at  the 
cattle  during  the  journey,  but  on  arriving  at  Gloucester  he 
heard  them  making  a  noise,  and  found  that  the  lid  of  one 
of  the  vans  had  become  closed,  and  that  of  sixteen  oxen 
in  it,  ten  were  dead,  or  dying  fix>m  suffocation,  and  four 
very  much  injured.  Some  evidence  was  given  to  shew 
that  the  lid  could  not  have  become  closed  by  the  motion  of 
the  train,  but  must  have  been  purposely  shut  down  by  the 
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servants  of  the  railway  Company.  The  learned  Judge  asked        ]  856. 
the  jury  whether  they  thought  that  the  cattle  were  suffo-    p^J^^J^  ^ 
cated  during  the  transit;  and  the  jury,  having  found  that  ^' 

question   in   the  affirmative^  he  directed  a  verdict  to  be   Railway  Co. 
entered  for  the  defendants,  giving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  135/.,  if  the  Court  should  be  of 
opinion  that  the  conditions  were  unreasonable. 

Keating  now  moved  in  pursuance  of  such  leave. — By  the 
17  &  18  Vict.  c.  31,  s.  7,  it  is  provided,  "  that  every  railway 
Company  shall  be  liable  for  the  loss  of^  or  for  any  injury 
done  to  any  horses,  cattle,  or  other  animals,  in  the  receiving, 
forwarding,  or  delivering  thereof  occasioned  by  the  neglect 
or  default  of  such  Company,  or  its  servants,  notwithstanding 
any  notice,  &c.  contrary  thereto,  or  in  anywise  limiting  such 
liability,  every  such  notice,  condition,  or  declaration  being 
hereby  declared  to  be  null  and  void :  Provided  always,  that 
nothing  herein  contained  shall  be  construed  to  prevent  the 
said  Companies  from  making  such  conditions  with  respect  to 
the  receiving,  forwarding,  and  delivering  of  any  of  the  said 
animals,  &c.,  as  shall  be  adjudged  by  the  Court  or  Judge 
before  whom  any  question  relating  thereto  shall  be  tried, 
to  be  just  and  reasonable."  In  the  present  case,  the  Com- 
pany were  guilty  of  direct  negligence ;  though  they  had 
sufficient  notice,  and  might  have  provided  proper  cattle 
trucks,  they  put  the  cattle  into  vans  in  which  they  were 
exposed  to  unnecessary  risk.  The  plaintifTs  servant  could 
not  have  safely  ridden  in  these  vans  with  the  cattle. 
Drovers  are  not  sufficient  judges  of  the  propriety  and 
safety  of  railway  arrangements  for  the  carriage  of  cattle. 
Surely  a  notice  which  protects  the  Company  against  an 
injury  caused  entirely  by  their  own  negligence,  in  putting 
cattle  into  carriages  unfitted  for  them,  is  not  reasonable. 
— He  referred  to  Wise  v*  The  Great  ffestem  Railway  Com' 
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1856.       P^'Vi^)-    [Martm,B. — ^It  is  doubtful  whedier  the oommoo 
p^''^^^     '      law  as  to  the  liability  of  carrien^  ap[Jied  to  die  caniage  of 
»  cattle  (b\] 

South  Wales  ^  ^'* 

Raivwas  Co. 

P0LLOCK9  C  B« — I  am  of  opinion  that  the  rallng  of  m  j 
brother  Aldarmm  was  conect,  and  that  it  is  quite  leasonaUe 
for  the  Company  to  make  such  stipulations  as  those  con- 
tained in  the  special  contract  in  the  present  case.  The 
Company  provided  free  passes  for  the  drovers  to  enable 
them  to  go  with  the  cattle  for  the  express  purpose  of  takii^ 
care  of  them.  The  drover  had  the  means  of  knowing 
whether  the  cattle  could  travel  safely  in  the  carriages  pro- 
vided for  them,  and  he  had  no  right  to  acquiesce  in  what 
was  done  and  then  throw  the  responsibility  of  fiulnre  upon 
the  Company. 

Martin,  B. — ^I  am  of  the  same  opinion.  I  am  well  aware 
that  the  case  put  by  Mr.  Keating  seems  hard,  that  where 
there  has  been  negligence  a  person  injured  by  it  should  not 
recover.  But  it  is  necessary  to  companies  that  they  should 
have  power  to  make  reasonable  provisions  for  their  own 
protection ;  and  it  seems  to  me  especially  reasonable  that 
when  animals  are  sent  by  railway  such  provisions  should  be 
made.  If  any  servant  of  the  Company  had  done  the  act 
which  caused  this  mischief  he  would  have  been  responsible. 
Here,  however,  it  was  apparently  a  mere  accident  Besides 
there  was  a  written  contract  for  the  conveyance  of  these 
cattle  duly  signed  as  provided  by  the  Act :  people  who 
make  such  contracts  are  bound  by  them. 

Bramwbll,  B. — I  am  of  the  same  opinion.  I  think  that 
the  question  of  reasonableness  does  not  arise ;  and  that  the 

(a)  il»/e,p.  63.  Company, 7 Exch. 711.  Chittyand 

(li)  See  per  Parkey  B.,  Carr  v.      Temple  on  the  Law  of  Carriers, 
and  Yorkthire  Bmbtfoy      p.  70. 
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meaning  of  the  Act  is  that  companies  shall  be  liable  for        l8o6. 
injuries  to  any  cattle  occasioned  by   the  neglect  or  de-    ^^"""'"'^ 
fault  of  the  Company  or  its  servants,  notwithstanding  any  '^v^ 

notice,  condition,  or  declaration  limiting  such  liability.  Railway  Co. 
but  that  in  each  case  particular  baigains  may  be  made.  It 
has  been  suggested  that  a  railway  Company  might  have 
made  any  conditions  with  respect  to  the  carriage  of  cattle, 
because  they  are  not  compelled  to  carry  them.  Assuming 
that  the  question  of  reasonableness  does  arise,  the  stipu- 
lations in  the  present  case  appear  to  me  reasonable.  The 
Company  say  that  they  do  not  choose  to  be  liable  for  accidents 
occasioned  by  the  negligence  of  persons  who  have  the  care 
of  cattle,  and  as  in  the  nature  of  things  such  accidents  are 
likely  to  occur,  they  will  not  undertake  the  risk,  but  allow 
the  owner's  servants  to  travel  free  in  charge  of  the  catde. 
If  the  sender  is  dissatisfied,  he  should  object,  or  pay  some* 
thing  additional  for  the  ertra  risk. 

Aldebson,  B. — I  thought  at  the  trial  that  the  provision 
was  reasonable,  because  the  Company  permitted  the  drovers 
to  go  with  the  cattle  to  take  care  of  them.  The  plaintiflTs 
servants  looked  at  the  vans  and  knew  of  the  lids,  but  never 
troubled  themselves  to  look  after  the  cattle  on  the  journey. 
The  negligence  immediately  conducive  to  the  injury  was 
on  the  part  of  the  plaintiff's  own  servants. 

Rule  refused  (a). 

(a)  See  Chippendale  v.  Lojuxuhire  and  Yorkshire  Bmlway  Company^ 
21  L.  J.  Q.  B.  22. 
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Nov,  3. 


Hill  and  Another  v.  The  London  and  County  Assurance 

Company. 

Under  7  &  8  J  UDGMENT  had  been  signed  bj  the  plaintiff  against 
66,  a  jadgment  the  defendants,  who  were  a  company  completely  registered 
ing  failed  to"  Under  the  7  &  8  Vict.  c.  1 10,  and  not  incorporated  by  act  of 
ticm  by'execat"  parliament  or  charter,  or  having  the  liabilities  of  its  mem- 
effects  of?  *^*  ^^  restricted  by  virtue  of  any  letters  patent  A  writ  of 
Comoany  com-  fi.  fa,  had  issued,  directed  to  the  sheriffs  of  London,  under 

pleteiy  regu- 

tered  under       which  certain  goods  had  been  seized  at  the  office  of  the 

that  Act,  may       _  j    i       . 

proceed  at  Company,  but  these  goods  havmg  been  claimed  by  a  person 
person  who  was  ^bo  held  a  bill  of  sale  of  them,  the  sheriff  was  unable  to  levy 
at  the  date  of  ^^  ^^^^  ^nd  the  writ  was  returned  nulla  bona.  The  plaintiff 
whi^tbl?^d^  ^'^'*  ^^^^  ^^^^  having  made  inquiries  of  the  secretary  and 
r^but  whT"  °*®^  people,  he  believed  that  the  Company  had  no  property 
h^a*tto^.*^     whatever  whereon  a  levy  could  be  made,  and  that  the  only 

holder,  without  chancc  of  obtaining  satisfaction  of  the  claim  was  bv  pro- 
proceeding  j«  •        t     . 
against  the        ceedmg  agamst  the  individual  shareholders.     Jessopp  was  a 

holders  in  the  director,  and  had  executed  the  deed  of  settlement  as  a 
^'AJTordrrbr  shareholder  for  500  shares.  He  continued  to  be  a  share- 
S^^f  the  "(?<in.  h®'^®*'  *'  *®  ti™«  ^hen  the  contracts  were  made  with  the 
r"Jffidar'*  plaintiff,  on  which  the  action  was  brought,  but  ceased  to  be 
manager  has      SO  by  transferring  his  shares  on  the  18th  of  March  last   He 

been  appointed, 

has  no  effect      Stated  that  he  had  paid  up  all  calls  on  his  shares,  that  the  Com- 

ofsuch  credi-    pany  was  largely  indebted  to  him,  and  that  there  was  due  from 

execution         ^^^^  shareholders,  who  were,  as  he  believed,  solvent,  a  con- 

^I^eholders.     siderable  sum  for  unpaid  calls.     It  was  suggested  that  the 

Company  were  in  possession  of  a  written  agreement  for  a  lease 

of  their  place  of  business.     On  the  1st  of  November  last,  an 

order  for  the  winding  up  of  the  Company,  under  the  provisions 

of  the  Joint  Stock  Companies  Winding-up  Acts,  1848,  and 
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1849  had  been  made,  and  an  application  was  about  to  be        1856. 
made  for  an  order  appointing  an  official  manager. 


Hill 


Upon   these  facts.   Martin.  6.,  had  ordered,  that  the       ,  «. 


London 


plaintifis  should  be  at  liberty  to  issue  execution  agamst     Assurance 
_  Company. 

Jessopp. 


Prentice  moved  for  a  rule  to  shew  cause  why  this  order 
should  not  be  set  aside. — Execution  ought  not  to  issue  against 
the  former  shareholders  until  attempts  have  been  made  to  get 
satisfaction  from  the  present  shareholders  of  the  Company. 
The  66th  sect  of  7  &  8  Vict.  c.  110,  provides  that  execution 
may  be  issued  ''  not  only  against  the  property  and  effects  of 
the  Company,  but  also,  if  due  diligence  shall  have  been 
used  to  obtain  satisfaction  of  such  judgment  by  execution 
against  the  property  and  effects  of  such  company,  then 
against  the  person,  property,  and  effects  of  any  shareholder 
for  the  time  being,  or  any  former  shareholder  of  such  Com- 
pany, in  his  natural  or  individual  capacity,  until  such  judg- 
ment shall  be  fully  satisfied,  provided,  in  the  case  of  execu- 
tion against  any  former  shareholder,  that  such  shareholder 
was  a  shareholder  of  such  company  at  the  time  when  the 
contract  or  engagement  for  which  such  judgment  may 
have  been  obtained  was  entered  into,"  &c.  Under  the  7 
Geo.  4,  c.  46,  s.  13,  execution  must  issue  in  the  first  instance 
against  the  members  for  the  time  being  of  banking  copart- 
nerships. The  present  Act  may  be  similarly  construed.  In 
Thompson  v.  The  Universal  Salvage  Company  (a),  Alderson^ 
6.,  said :  '^  A  creditor  has  a  right  to  have  his  debt  satisfied 
by  any  person  who  either  is  a  shareholder  for  the  time 
being,  or  who  at  a  former  time  has  been  a  shareholder,  but 
then  he  is  bound  to  exhaust  the  one  class  before  he  resorts  to 
the  other."    The  application  being  to  the  discretion  of  the 

(a)  3  Exch.  310.     See  p.  315. 
VOL.   L— N.   8.  D  D  EXCU. 
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1 856.        Court,  the  plamtifls  should  satisfy  the  Court  that  they  have  no 

^"^^"^"^      reasonable  probability  of  getting  their  debt  from  the  present 

V.  shareholders  in  the  Company,  before  they  resort  to  a  remedy 

LOHDOH 

AssuBAsoB  against  persons  who  are  out  of  the  undertaking.— Secondly : 
the  plaintifis  have  not  used  due  diligence  to  obtain  satisfko- 
tion  of  the  debt  due  to  them  from  the  Company.  TTiompgan 
Y.  7%e  Universal  Sahage  Campany(a)  decided  that  where 
the  affairs  of  a  company  are  being  wound  up  under  11  &  12 
VicL  c.  45,  the  creditor  must  prove  his  claim  before  the 
Master  before  he  can  issue  execution  against  a  shareholder. 
The  affidavits  here  shew  that  the  Company  have  assets ;  an 
agreement  for  a  lease  will  be  available  in  the  hands  of  the 
official  manager.  The  application  is  one  to  the  discretion 
of  the  Court  {b).  [^Martin,  B. — My  impression  is,  that  it 
is  a  right] 

C  E.  PoUock  appeared  to  shew  cause  in  the  first  instance, 
but  was  not  called  on. 

Pollock,  C.  6. — There  is  no  ground  for  rescinding  the 
order.  It  is  said  that  the  plaintiffs  must  first  make  an  effort 
to  obtain  payment  from  the  existing  shareholders  of  the 
Company,  but  the  7  &  8  Vict.  c.  110,  s.  66,  puts  former 
shareholders,  who  were  shareholders  at  the  time  of  the 
contract  on  which  the  judgment  has  been  obtained,  on  the 
same  footing  as  existing  shareholders.  Here  the  party 
sought  to  be  charged  was  a  shareholder  at  the  time  of  the 
contract,  and  therefore  upon  ordinary  principles  he  con- 
tinues liable.  He  has  ceased  to  be  a  shareholder,  but  that 
is  no  ground  of  exemption.  With  respect  to  the  Winding- 
up  Act,  it  does  not  apply  in  any  way  to  stay  execution* 

(a)  3  Excb.  310.  Shannon  RaUway  Company^  4  £. 

{h)  See  Mackenzie  v.  Sligo  and     &B.119. 
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At  present,  the  plaintiflB  have  no  means  of  proceeding  under  1856. 
that  Act  to  obtain  satisfaction,  no  official  manager  having  ^^'^^ 
been  appointed.     I  think,  therefore,  that  we  ought  not  to 
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grant  a  rule.  Absueahct 

Aldbbson,  B. — I  am  of  the  same  opinion.  A  judgment 
creditor  is  entitled  to  issue  execution,  first,  against  the 
assets  of  the  Company,  and  if  he  cannot  succeed  in  obtain- 
ing satisfaction  of  his  judgment  by  that  means,  then  against 
the  existing  shareholders,  or  such  others  as  were  shareholders 
at  the  date  of  the  contract  Jessopp  was  a  shareholder  at 
the  date  of  the  contract  As  to  the  other  point,  it  will 
be  time  enough  to  decide  that  when  an  official  manager 
has  been  appointed,  before  whom  the  plaintifis  can  prove 
their  debts  (a). 

Martin,  B. — ^At  the  time  of  the  decision  in  Thompson  v. 
The  Universal  Salvage  Company ^  it  was  supposed  that  the 
Winding-up  Act  was  intended  to  interfere  with  creditors. 
But  on  further  consideration  Courts  of  equity  have  decided 
that  the  statute  has  not  that  effect  The  real  object  was 
to  compel  the  shareholders  to  contribute  and  pay  equally 
according  to  their  interests.  It  does  not  affect  creditors,  but 
leaves  them  free  to  pursue  their  common  law  remedies.  But 
as  it  is  desirable  that  the  official  manager  should  know  what 
the  debts  are,  parties  are  compelled  to  go  before  the  Master 
and  prove  their  debts :  the  Courts  of  common  law  stay 
the  proceedings  till  that  is  done,  but,  subject  to  that,  the 
creditor  is  free,  and  can  proceed  to  enforce  his  judgment  in 
any  way  he  pleases.  By  the  7  &  8  Vict  c.  110,  these  com- 
panies are  constituted  quasi  corporations,  so  that  a  creditor 

(a)  On  this  point  BretteU  y.  Dawis^  7  £xch.  307,  was  referred  to  on 
the  argument. 
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mast  look  for  the  fruits  of  his  judgment,  firet,  to  the  effects 
of  the  corporation,  but  when  that  has  been  done  the 
shareholders  are  liable  as  partners.  It  is  a  great  misfortune 
that  it  has  ever  been  supposed  that  shareholders  are  in  a 
different  position  from  ordinary  partners. 


Bramwell,  B.,  concurred. 


Rule  refused  (a.) 


(a)  See  11  &  12  Vict.  c.  45,  s. 
5S  ;  AUchison  y.  Lee^  Y.  C.  Kin^ 
denUy^  Nov.  5,  1856 ;  Marine  y. 
The  Royal  Bntuh  Bank,  1  C.  B., 
(N.  S.)  65;  In  the  Matter  of 
the  India   and   Australia  Steam 


Packet  Company y  17  Sim.  15; 
Ex  parte  The  Warhwarik  Dock 
Company,  re  PhOUps,  18  Bcav. 
629;  Palmer  v.  The  Jtutiee  Am^ 
iurance  Sociefy,  Q.  B.,  Nov.  1856. 


Nov.  1.  Saunders  v.  Bate. 

Libel.    The      IjASE  for  libel. — The  declaration  stated,  that  whereas 

declaration 

stated  that        before  the  writing,  &c.,  one  H.  had  insured  his  life  by  a  cer- 

the  defendant 

wrote  and  pub.  tain  policy  of  assurancc,  made  by  a  certain  assurance  society, 

lished  of  the  ,  .  #.      t  .  • 

plaintiff  that  suDjcct  to  the  payment  of  an  annual  premium,  of  which 
obtfdn(»?from  society  the  defendant  was  agent,  for  the  purpose  of  receiving 
by  frandulent  ™oney  paid  for  premiums  and  giving  receipts;  that  H. 
S«^i!d^ffwM  ^^  assigned  the  policy  to  the  plaintiff,  and  covenanted  to 
pay  the  premiums ;  that  H.  had  obtained  from  the  defendant 
a  receipt  for  a  premium  signed  by  the  defendant  as  agent, 
&c.,  and  delivered  the  same  to  the  plaintiff  as  evidence  of  the 
payment  of  the  premium ;  and  that  the  defendant,  contriving 
&c.  maliciously  to  injure  the  plaintiff,  and  to  induce  the 


the  plaintiff  was 

cognizant  of 

sndi  fraud.** 

The  Judge 

at  the  trial 

allowed  the 

declaration  to 

be  amended 

by  introducing 

the  letter, 

allefi^ed  to 

contain  the  libelt  with  the  words  "meaning  thereby**  immediately  before  the  libel  charged  in 

the  declaration. 

Held,  that  the  amendment  was  properly  made. 
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society  to  refuse  to  admit  the  payment  of  the  premium,        IS56. 
wrote  in  a  letter  to  A.  R.  Irvine,  the  managing  director,  &c.,     ^^^^    ' 
a  false,  scandalous,  and  malicious  libel,  containing  the  false,  «• 

Bats> 

scandalous,  malicious,  and  libellous  matter  following,  con- 
cerning the  plaintiff,  and  concerning  the  obtaining  of  the 
receipt,  that  is  to  say:  That  the  renewal  receipt  for  the 
premium  on  H.*s  life,  being  the  said  premium  hereinbefore 
mentioned,  was  obtained  from  the  defendant,  so  being  the 
agent  of  such  assurance  society,  by  fraudulent  means,  and 
that  the  plaintiff  was  cognizant  of  such  fraud. 

At  the  trial  before  Wiffhtman,  J.,  at  the  last  assizes  for 
Worcester,  Irvine,  in  obedience  to  a  subpoena,  produced  a 
letter,  which  contained  the  following  passage:  '^I  am 
informed,  that  as  the  receipt  was  obtained  fix)m  me  by 
fitiudulent  means,  it  should  be  treated  as  a  nullity,  by 
giving  notice,  to  the  parties  holding  the  policy,  of  the  facts. 
I  hope  you  will,  upon  taking  the  advice  of  your  solicitor, 
give  Saunders  notice  accordingly.  There  has  evidently 
been  preconcerted  collusion  between  H.  and  Saunders 
throughout,  as  the  latter  is  now  holding  all,  or  nearly  all, 
of  the  public  offices  held  by  H.,  as  well  as  having  taken 
possession  of  his  private  papers,  and  entered  upon  the  con- 
duct of  his  private  business.  It  is  throughout  a  scandalous 
job,  to  defraud  creditors  whose  claims  are  reported  to 
amount  to  over  12,00021''  It  was  objected  on  behalf  of  the 
defendant,  that  this  being  an  action  of  libel,  the  declaration 
should  have  set  forth  accurately  the  very  words  of  the  libel. 
The  plaintiff's  counsel  applied  for  leave  to  amend,  by  setting 
out  the  letter  in  the  declaration  verbatim,  with  the  words 
**  meaning  thereby"  immediately  before  the  libel  charged  in 
the  declaration.  The  learned  Judge  permitted  the  amend- 
ment to  be  made ;  and  offered  to  postpone  the  trial  to 
enable  the  defendant  to  justify,  if  he  thought  he  could  do 
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1856.       80 ;  the  defendant's  counsel  refosed  to  avail  himself  of  thb 
offer,  and  the  jury  found  a  verdict  for  the  plaintiff. 

Whateley  now  moved  (a)  for  a  new  trial,  on  the  groond 
that  the  amendment  onght  not  to  have  been  allowed.  In 
actions  for  libel  it  has  always  been  held  necessary,  that  the 
declaration  should  state  the  very  words  of  the  libel  (i).  The 
defendant  went  to  trial,  relying  on  the  variance.  {Martin^ 
B. — The  222nd  section  of  the  Common  Law  Procedure 
Act,  1852,  directs,  ''that  all  such  amendments  shall  be 
made  as  may  be  necessary  for  the  purpose  of  det^mining, 
in  the  existing  suit,  the  real  question  in  controversy  be- 
tween the  parties."  The  real  question  between  the  parties 
here  was,  whether  the  defendant  wrote  a  letter  containing 
the  libellous  charge  in  the  declaration.  BramweO^  B.— * 
The  jury  have  found  that  the  letter  and  the  libel  set  out  in 
the  declaration  were  the  same  thing.] 

Pollock^  C.  B.,  now  said.— We  are  of  opinion  that  the 
amendment  was  properly  made,  and  therefore  there  will  be 
no  rule. 

Mabtin,  B.**Probably  no  amendment  was  necessary. 

Rule  refused. 

(a)  November  8.  169 ;  Wright  y.  Clements^  3  B.  & 

(b)  See  Reg,  v.  Drake,  2  Salk.  Aid.  503;  Cook  y.  Cox,  B  IL  k 
660 ;  Wood  r.  Broum,  6  Tftont      SeL  110. 
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NeEON  v.  BrOWMLOW.  Noo.\7. 


s< 


CIRE  facias  under  8  &  9  Vict  c.  16,  s.  36.      Whereas  inadeclam- 
the  plaiDtiff,    by  the  jadgmeDt  of  this  Court,  recovered  facias  against 
against  the  Kilkenny  and  Great  Southern  and  Western  Rail-  iVa  c'^lljany. 
way  Company  the  sum  of  608£  8*.,  a  laige  part  whereof,  yj^^' ®  fg^ 
and  interest,  &c.,  to  wit,  1 97i  14*.  6d.,  remains  unpaid ;  ■•  ^i  *' " 

^  snfficteDt  to 

and  whereas  on  the  5th  of  May,  1855,  an  execution  was  ^^^  that  a 

_  ^      .     ,  J'  *  writ  of  fi.  fa. 

issued  upon  the  judgment  against  the  effects  of  the  Com-  against  the 
pany,  that  is  to  say,  a  fi.  fa.  directed  to  the  sherifis  of  Lon-  issued,  directed 
don,  whereby,  &c.;  and  whereas  there  could  not  be,  and  ofoneoonnty, 
was  not  found,  sufficient  whereon  to  levy  such  execution,  or  ^^of°he 
any  part  thereof,  and  the  said  sheriffs  have  returned  to  our  ^^"1  b\Ts*'* 
said  Court,  that  the  Company  had  not  any  goods  or  chat-  ^^^^^i^- 

tels  in  their  bailiwick ;  and  whereas  you  J.  Brownlow,  at  section  sepa- 
rate executions 
the  time  of  the  judgment,  and  of  the  issuing  of  the  said  majr  issue 

execution,  and  thence  until  and  at  the  time  of  the  notice  ferent  sbare- 
and  the  motion  in  open  Court,  &c.,  and  thence  hitherto  were  the  debt  is 
and  are  a  shareholder,  &a,  of  fifty  shares,  &c.,  and  a  large  '^"'^' 
amount  of  the  said  shares  at  the  time  of  the  judgment  and 
execution,  was,  &c.,  and  still  is  not  paid  up,  to  wit,  9252. ; 
and  whereas  updn  motion  made  in  open  Cour^  upon  suf- 
ficient notice  in  writing  to  you,  &c.,  our  said  Court  ordered 
that  C.  Nixon  might  proceed  against  you  as  a  shareholder, 
&c.    Now,  therefore,  we  command  you,  &c.,  to  appear, 
&c.,  to  shew  cause  why  C.  Nixon  should  not  have  execu- 
tion against  you  of  the  amount  of  his  judgment  and  inte- 
rest unsatisfied,  to  the  extent  of  and  not  exceeding  the 
amount  of  the  said  shares  in  the  capital  of  the  Company 
not  paid  up,  to  wit,  &c. 


4  OB 
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Plea. — That  after  the  usuing  the  said  execution,  and 
before  the  notice  and  motion  in  the  declaration  mentioned, 
six  several  writs  of  scire  facias  had,  at  the  suit  of  the  said 
plaintiff,  and  with  the  authority  and  consent  of  this  Court, 
been  respectively  issued  upon  the  said  judgment  against 
(six  persons  named),  who  were  and  still  are  respectively 
shareholders  of  and  in  the  said  Company,  and  were,  and 
still  are,  liable  to  be  sued  upon  the  said  judgment;  and 
which  said  several  suits  of  scire  fiicias  are  still  pending,  and 
under  which  the  said  plaintiff  could  and  ought  to  have 
raised  the  said  sum  of  money  so  due  and  owing  upon  the 
said  judgment 

Demurrer  and  joinder  therein. 

Unthank,  in  support  of  the  demurrer. — The  plea  is  bad  ; 
it  should  have  stated  that  the  plaintiff  was  satisfied.  On 
the  contrary,  it  does  not  appear  that  the  writs  have  been 
served,  or  that  a  levy  could  have  been  made  before  the  scL 
fa.  in  the  present  case,  or  that  the  plaintiff  knew  that  he 
could  have  obtained  satisfaction,  or  that  he  failed  to  obtain 
satisfaction  by  reason  of  any  iault  of  his  own.  It  is  clear 
that  section  36  contemplates  the  issue  of  several  writs  of  scire 
facias.  The  point  has  been  decided  under  stat.  7  Geo.  4, 
c.  46,  s.  13 ;  Burmester  v.  Cropt(m{a)\  Nunn  v.  Lomer(b), 

J.  Cr.  Malcolm,  for  the  defendant. — The  declaration  is  in- 
sufficient. The  Company  may  have  had  funds  elsewhere 
than  in  the  city  of  London.  This  is  a  corporation  whose 
principal  place  of  business  is  in  Ireland ;  and  it  is  not  suf- 
ficient to  say,  that  there  are  no  funds  within  the  bailiwick 
of  the  sheriffs  of  London.  It  amounts  to  no  more  than 
that  the  corporation  had  no  funds  in  a  particular  place.  If 
a  writ  of  fi.  fa.  against  the  Governor  and  Company  of  the 

(a)  3  Exch.  397.  (b)  3  Exch.  471. 


MICHAELMAS  TERM,  20  VICT.  407 

Bank  of  England  were  to  issue  to  the  sheriff  of  Surrey, 

it  would  probably  be  returned  nulla  bona.     Surely  that 

would  not  warrant  the  issuinir  a  scire  facias  against  the    _     f>' 

^  ^  Bbownlow. 

proprietors  of  Bank  stock.  [Pollock,  C.  B. — The  36th  sec- 
tion does  not  justify  that  argument  It  would  be  absurd  to 
contend,  that,  an  execution  must  issue  into  every  county. 
The  writ  of  scire  facias  can  only  be  issued  by  the  order  of 
the  Court] 

Then,  as  to  the  plea,  the  36th  section  does  not  provide  for 
the  issuing  of  concurrent  writs  of  scire  facias.  It  was  never 
intended  that  a  plaintiff  should  issue  separate  executions 
against  all  the  shareholders.  [Pollock,  C.  B. — The  Court 
will  consider  the  case  against  each  shareholder  separately.] 

Pollock^  C.  B. — We  are  all  of  opinion  that  this  plea  is 
bad;  and  that  there  must  be  judgment  for  the  plaintiff. 
The  plaintiff  has  a  right  to  get  from  each  shareholder,  not 
the  amount  of  the  debt,  but  so  much  as  such  shareholder 
ought  to  pay  to  the  Company. 

Aldebson,  B. — The  defendant  is  only  liable  to  the  extent 
of  his  shares.  Each  shareholder  might  raise  the  same  de- 
fence which  the  defendant  does.  If  that  could  be  done, 
no  one  would  have  to  pay. 

Watson,  B.,  concurred. 

Judgment  for  defendant 
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Noo.  19.  Hamlin  w.  The  Gbeat  Northern  Railway  Company. 

took^^tt  ^  ^^  declaration  stated  that  the  defendants  were  the 

to  go  by  nil.  owners  of  a  railway  and  of  carriaires  for  the  conveyance 

way  from  Iaiii-  ''                                                   . 

don  to  Hall,  of  passengers;   that   the   plaintiff  was  received   bj  the 

On  arnTinff  at 

Grimsby  be  defendants  as  a  passenger  to  be  carried  from  London  to 

ready  to  take  Hull  by  a  train    which  the    defendants  advertised  and 

tbrtame  nigbt,  ^presented  to  the  plaintiff,  by  a  published  train  bill,  to  be 

bave^eD  ^  ^™^  arriving  at  Hull  at  nine  hours  and  thirty  minutes 

Sr^'nbvV^  in  the  afternoon,  and  that  by  reason  of  the  negligence  and 

time-bill.    He  default  of  the  defendants  the  train  did  not  arrive  at  Hull  at 

slept  at  Grims- 
by, and  in  tbe  that  time  or  within  a  reasonable  time  afterwards,  whereby 

i«.  Ad,  faro  the  plaintiff  was  unable  to  carry  on  his  necessary  affairs  and 

coDseaoenceof  business  as  a  tailor,  and  was  deprived  of  the  profits  which 

failed^to^keep  Otherwise  would  have  accrued  to  him   by  reason  of  his 

¥nl^U?cuu>-  business,  and  was  put  to  great  trouble,  inconvenience,  and 

mers,  and  was  expense  by  reason  of  the  delay. 

detained  for  *              •'                                       •' 

many  days.  Xhe  defendant  pleaded  several  pleas  upon  which  issues 

thongh  he  were  joined. 

been  entitled  to  At  the  trial  before  Martirif  B.,  at  the  Middlesex  sittings 

the  contracT  ^^  ^^^  present  term,  it  appeared  that  the  plaintiff  was  a 

?f\t Kay  master  tailor  going  to  Yorkshire    to  see  his   customer, 

Company,  yet.  having  previously  made  arrangements  to  meet    them  at 

not  havinff  o    r                j                            o 

done  so,  that  particular  times  and  places.     On  the  25th  of  October,  1855, 

he  was  not  '^                                        ^ 

entitled  to  re-  he  took  a  ticket  for  Hull  by  the  two  o'clock  train  from 

ooTer  anything 

more  than  King's  Cross,  which  was  advertised  to  arrive  at  Hull  at 

agesinaddi-"  half-past  nine  o'clock.     On  reaching  Great  Grimsby  he 

if.^^,  and  found  that  there  was  no  train  to  take  him  on  to  Hull 

oostoThb bed  ^^  appeared  that  the  ferry  boats  from  New  Holland  to 

&c.  at  Grimsby,  jj^jj  ^^jy  ^^^  j^  connection  with  the  trains.    The  plaintiff 
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Stated  that  there  was  no  possibility  of  his  getting  to  Hall        1856. 

that   night,   and  that   he    therefore  remained   at  Great      ^^71^ 

Grimsby,  and   paid  2s.  for  his  bed  and   some  refresh^  »• 

ment    In  the  morning  he  presented  his  ticket  for  Hull,     Northbrh 

but  the  Company  refused  to  recc^ise  it,  and  he  paid  1«.  4£ 

as  the  fare  from  Great  Grimsby  to  Hull   He  arrived  at  Hull 

at  half-'past  eight  o'clock  on  Friday,  the  26th,  and  being 

too  late  for  the  seven  o'clock  train  from  Hull  to  Driffield, 

was  unable  to  keep  his  appointments  at  Driffield  and  other 

places,  which  were  generally  on  the  market  days.  He  stated 

that  he  incurred  considerable  expense,  and  lost  much  time, 

in  going  to  the  houses  of  his  customers,  having  been  eight 

days  longer  on  his  journey  than  he  would  have  been  if  he 

had  been  able  to  have  kept  his  appointments. 

The  learned  Judge  directed  the  jury  that  the  defendants 
had  broken  the  contract,  and  that  the  plaintiff  was  entitled 
to  recover  for  the  direct  consequences  of  that  breach  of  con- 
tract ;  that  he  would  have  been  entided  to  charge  the  Com- 
pany with  the  expenses  of  getting  to  Hull,  but  that  he  had 
no  right  to  cast  upon  the  Company  the  remote  consequences 
of  remaining  the  night  at  Grimsby ;  that,  not  having  com- 
municated to  the  Company  his  intention  of  proceeding 
from  Hull  to  Driffield,  he  could  not  recover  damages  for 
having  been  prevented  from  doing  so ;  that  he  was  entided 
to  the  fare  paid  from  Great  Grimsby,  and  perhaps  the  2s. 
for  Ins  bed  and  refreshment.  He  ruled  that  the  damages 
ought  not  to  exceed  5s.  Verdict  for  the  plaintiff,  with  5s. 
damages. 

fFUde  moved  (Nov.  10)  for  a  new  trial  on  the  ground  of 
misdirection.  According  to  the  rule  laid  down  in  HadUy 
▼.  Baxendak  (a),  it  must  be  admitted  that  the  plaintiff,  not 

(a)  9  Ezch.  341. 
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having  communicated  to  the  defendants  the  special  injury 

likely  to  result  from  the  breach  of  contract^  cannot  chai^ 

V.  them  with  the  specific  damage  he  incurred.     But  he  is 

Gbbat  . 

NoBTHEsv    entided  to  some  damages  (a),  and,  as  a  matter  of  law,  the 

Judge  could  not  tell  the  jury  that  they  could  give  no 
substantial  damages  beyond  5s.  The  damages  are  in  the 
hands  of  the  jury,  with  certain  limited  exceptions.  It  is 
said  that  there  is  a  distinction  between  actions  of  tort  and 
actions  founded  upon  contract,  and  that,  with  the  exception 
of  the  case  of  a  contract  to  marry,  in  actions  for  breaches 
of  contract  the  inconvenience  or  injury  to  die  feelings  of 
the  plaintifi^  cannot  be  taken  into  consideration  in  assessing 
the  damage.  But  the  reason  why  the  contract  to  marry  is 
said  to  be  an  exception  is  that  it  is  a  contract  afiecting  the 
person.  The  contract,  the  breach  of  which  is  complained 
of  here,  is  of  a  similar  character.  In  a  case  recently  tried 
before  Martin^  B.,  the  plaintiff  had  been  a  passenger  on 
board  an  emigrant  ship,  and  complained  of  not  having  been 
supplied  with  sugar  during  the  voyage,  aud  it  was  held  that  he 
was  entitled  to  recover  substantial  damages.  [Martin,  R — 
That  was  a  different  case.  Here  the  plaintiff  could  have  got 
to  Hull  in  time  if  he  had  chosen  to  do  so.] — He  referred  to 
the  distinction  made  in  the  code  of  Louisiana,  art.  1928-3, 
cited  Sedgwick  on  Damages,  209, — between  actions  for  the 
breach  of  ordinary  contracts  and  such  as  have  for  their 
object  some  intellectual  enjoyment  or  other  legal  gratifica- 
tion not  appreciable  in  money. 

Cur.  ado.  vtdL 

Pollock,  C.  B.,  now  said. — We  are  all  of  opinion  that 
the  rule  must  be  refused.  The  action  is  brought  to  recover 
damages  for  a  breach  of  contract.     A  contract  to  marry  has 

(a)  He  referred  to  Wood  v.  BeU,  5  E.  &  B.  772.   See  Fletcher  v. 
TaykuTy  17  C.  B.  21. 
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always  been  considered  an  exceptional  case,  in  which  the        1856. 
injury  to  the   feelings  of  the  party   may  be   taken  into      ^^^^"^ 
consideration.     So  in  the  case  of  wrones  not  founded  on  «»• 

®  ^  ^  Great 

contract,  the  damages  are  entirely  a  question  for  the  jury,  Northern 
who  may  consider  the  injury  to  the  feelings,  and  many  other 
matters  which  have  no  place  in  questions  of  contract.  In 
actions  for  breaches  of  contract  the  damages  must  be  such 
as  are  capable  of  being  appreciated  or  estimated.  Mr. 
fVUde  was  invited  at  the  trial  to  state  what  were  the 
damages  to  which  the  plaintiff  was  entitled.  He  said,  gene- 
ral damages.  The  plaintiff  is  entitled  to  nominal  damages, 
at  all  events,  and  such  other  damages  of  a  pecuniary 
kind  as  he  may  have  really  sustained  as  a  direct  conse- 
quence of  the  breach  of  contract.  Each  case  of  this 
description  must  be  decided  with  reference  to  the  circum- 
stances peculiar  to  it;  but  it  may  be  laid  down  as  a  rule,  that 
generally  in  actions  upon  contracts  no  damages  can  be  given 
which  cannot  be  stated  specifically,  and  that  the  plaintiff  is 
entitled  to  recover  whatever  damages  naturally  result  irom 
the  breach  of  contract,  but  not  damages  for  the  disappoint- 
ment of  mind  occasioned  by  the  breach  of  contract. 

Rule  refused  (a). 

(a)  Compare  Code  Civil,  1144,  tentiis  qua  pro  eo  quod  interest; 

1150, 1151,  and  notes,  ib.;  Codes  and    see  Denton  y.   ITie   Chreat 

Annot^,  Teulet,  D*AaY]llier8,  et  Northern  Baihoay  Company^  5  £. 

Sulpi<7 ;  Cod.yn.  Tit.  47,  De  Sen-  &  B.  860. 
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iVbv.  20.        Eearnet  v.  Thb  West  Granada  Gold  and  Silver 

Mining  Company. 

By  ■greement     J[  HE  declaration  stated,  that  by  articles  of  affreement 

under  seal,  the  .  *'  ^     ^ 

defendants        made  the  I5th  December,  1854,  between  the  plaintiff  of 

affreed  to  pay 

the  plaintiff  a  the  one  part  and  the  defendants  of  the  other  part,  and  sealed 

by  instalments,  with  their  respective  seals,  (after  reciting  as  therein  is  re- 

tiffagi««l*to"  cited)  the  defendants  did,  amongst  other  things,  agree  that 

^f  ddTen^^ts  *^y  *^"*^  P*y  ^®  ^  plaintiff  the  sum  of  375i,  making, 

certain  bitu  of  together  with  500i  which  they  had  aheady  paid  him,  as  he 

exchan^  men-       '^  j  j  r  ' 

tioned  in  a        did  by  the  said  articles  of  agreement  thereby  acknowledge, 
▼ided  that  if      the  sum  of  875/.,  by  four  instalments  of  932.  15^.,  and  that 

the  plaintiff 

should  not,  the  fiiBt  of  such  instalments  should  be  payable  one  calendar 

instalment  month  after  the  plaintiff  should  have  delivered  up  to  the 

deiiveMo^^e  clefeudants  certain  bills  of  exchange  in  the  first  schedule 

^^Me°fr£^'  thereunder  written,  and  that  the  remaining  three  instal- 

mentioned.the  ments  should  be  payable  respectively  at  one,  two,  and  three 

payment  should  ^  "^  ^  ^ 

be  postponed     months  thereafter ;  that  it  was  provided  by  the  said  articles 

until  their  de-  i        ./.  i 

livery.    The  of  agreement  that  u,  at  tiiose  respective  times,  the  pkdntiff 

foreign  bills  should  uot  have  delivered  up  to  the  company  further  bills 

defendratsin  ^^  exchange  mentioned  in  the  said  first  schedule  to  tiie 

^^HdJt^  amounts  next  hereinafter  mentioned,  that  is  to  say,  before 

the  plaintiff  did  ^g  second  instalment  should  become  due  the  sum  of  200i ; 

not  perform  his  ' 

contract  by  de-  before  the  third  instalment  should  become  due  200Z.  more : 

livenng  to  the 

defendants  one  and  before  the  fourth,  or  last  instalment,  all  the  bills 

part  of  each  of  .  .  . 

the  bills  so  mentioned  in  the  said  first  mentioned  schedule,  the  pay- 
ment of  such  instalments  respectively  should  be  postponed 
until  such  deliveries  respectively  should  have  been  duly 
made.  And  the  plaintiff  by  the  said  articles  of  agreement 
did  agree  to  deliver  up  to  the  company  the  several  bills  of 
exchange  mentioned  in  the  said  first  mentioned  schedule. 
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9. 

West 


procaringy  at  hb  own  expense,  from  the  holders,  such  of  the 

said  last  mentioned  bills  as  were  not  in  his  own  possession. 

Breach. — That  although  the  defendants  have  duly  paid  the 

plaintiff  the  first  three  of  the  said  instalments  of  93L  I5s.,    ^?^^^^ 
^  ^  MmiNQ  Co. 

and  although  the  plaintiff  hath  done  all  things  necessary  to 
entitle  him  to  have  the  last  instalment  of  9SL  Ids.  paid  to 
him  by  the  defendants,  and  all  necessary  times  and  things, 
&C.,  having  elapsed  and  happened,  yet  the  defendants  have 
not  paid  the  last  instalment  of  932.  15«. 

Pleas  (inter  alia). — Secondly:  That  the  plaintiff  had  not, 
at  the  time  appointed  for  the  payment  of  the  said  fourth 
instalment,  or  at  any  time  before  the  commencement  of  this 
suit,  delivered  up  to  the  defendants  all  the  bills  in  the 
declaration  in  that  behalf  mentioned. 

Thirdly :  That  the  plaintiff  did  not  at  his  own  expense 
procure  from  the  holders  such  of  the  bills  in  the  declaration 
mentioned,  in  that  behalf  mentioned,  as  were  not  in  his 
own  possession. 

Replication. — The  plaintiff  takes  and  joins  issue  on  the 
defendants*  pleas. 

At  the  trial  before  Pollock^  C.  B.,  at  the  last  Surrey 
Assizes,  the  following  facts  appeared. — The  plaintiff,  who 
was  a  merchant  at  Colon,  in  the  Isthmus  of  Panama, 
had  brought  an  action  against  the  defendants  to  recover 
a  claim  of  177721  lis.  8d.  The  case  came  on  for  trial, 
when  a  verdict  was  entered  for  the  plaintiff  for  2O0O/., 
subject  to  the  award  of  an  arbitrator,  to  whom  the  cause 
and  all  matters  in  difference  between  the  parties  were 
referred.  The  arbitrator  made  his  award,  and  afterwards 
the  parties  entered  into  the  agreement  mentioned  in  the 
declaration.  This  agreement,  after  reciting  the  action  and 
reference,  and  that  the  '^  parties  had  mutually  agreed  to 
settle,  adjust,  and  determine  all  matters  in  difference  be- 
tween them  upon  the  terms  therein  mentioned,"  contained 
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1856.        (amongst  others  not  material  to  the  present  question),  the 
following  stipulations: — 


V-  fiiBt — The  parties  mutually  agree  that  the  award  of 

West 

Gkahada  the  arbitrator  shall  be  set  aside.  Each  of  the  parties  hereby 
releases  to  the  other  of  them  all  sums  of  money,  rights;, 
claims,  and  demands  whatsoever,  under  or  by  virtue  of  the 
said  award:  and  covenants  to  indemnify  the  other  of  theoi 
against  all  claims  whatsoever  by  any  person  or  persons 
whomsoever  under  any  of  the  provisions  thereoil 

Secondly. — ^The  said  J.  Kearney  (the  plaintiff)  hereby 
releases  to  the  said  Company  the  said  claim  of  1 777/.  1  Is.  8dL, 
the  said  sum  of  2000/.  secured  by  the  said  verdict,  and  all 
other  claims  whatsoever  (except  under  the  provisions  of 
these  presents). 

Fourthly. — ^The  Company  shall  pay  to  the  stud  J.  Kear- 
ney the  sum  of  375/.,  making  together  with  500/.  (which 
they  have  already  paid  him),  the  sum  of  87 5L ;  such  sum 
of  375/.  shall  be  paid  to  the  said  J.  Kearney  by  four  instal- 
ments of  93/.  155.,  the  first  of  such  instalments  shall  be 
payable  one  calendar  month  after  the  said  J.  Kearney  shall 
have  delivered  up  to  the  Company  bills  of  exchange  men- 
tioned in  the  first  schedule,  to  the  amount  of  550L,  and 
three  instalments  respectively,  at  one,  two,  and  three  calen- 
dar months  thereafter:  Provided  always,  that  if  at  those 
respective  times  the  said  J.  Kearney  shall  not  have  deli- 
vered up  to  the  Company  fiirther  bills  of  exchange  men- 
tioned in  the  first  schedule,  to  the  amounts  next  herein- 
after mentioned,  that  is  to  say,  before  the  second  instalment 
becomes  due,  200L ;  before  the  third  instalment  becomes 
due,  200L  more,  and  before  the  fourth  or  last  instalment, 
all  the  bills  mentioned  in  the  first  schedule,  the  payment  of 
such  instalments  respectively  shall  be  postponed  until  such 
deliveries  respectively  shall  have  been  duly  made. 

Fifthly. — The  said  J.  Kearney  shall  deliver  up  to  the 
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Company,  the  several  bills  of  exchange  mentioned  in  the 
first  schedule  hereunder  written,  procuring  at  his  own  ex- 
pense from  the  holders  such  of  the  said  bills  as  are  not  in 
bis  possession. 

Ninthly. — The  said  J.  Kearney  agrees  to  indemnify  the 
said  Company,  their  agents  and  servants,  against  all  claims 
and  liabilities  whatsoever,  by  reason  of  the  non-payment  of 
any  of  the  said  bills  in  the  said  first  schedule,  or  by  any 
person  or  persons,  in  respect  of  the  consideration  for  which 
the  said  bills  were  given. 

Before  the  last  instalment  became  due,  the  plaintiff  had 
delivered  up  to  the  defendants  all  the  bills  mentioned  in  the 
first  schedule  of  the  agreement  except  twa  These  bills 
were  drawn  on  the  defendants  in  sets  of  three,  in  the  usual 
form  of  foreign  bills.  They  were  thus  described  in  the 
schedule : — 


nrteofBIlL 

Bjirbom 
Drawn. 

To  whom 
Payable. 

When  Due. 

Affloimt. 

Febmary  15 

»        18 

Merritt 
Ditto 

J.  Kearney 
Ditto 

April  80 

«   ao 

100 
200 

The  plaintiff,  who  was  a  witness,  stated,  that  he  had  sent 
the  first  and  second  of  the  bill,  dated  the  15th  of  February, 
to  England,  where  they  were  protested  for  non-acceptance, 
and  sent  back  to  him  at  Colon,  but  he  had  never  since  then 
been  able  to  fii^d  them.  He  had  delivered  up  to  the  Com- 
pany the  third  of  that  bill  The  plaintiff  also  stated,  that 
he  purchased  at  Colon  the  first  of  the  bill  of  the  18th 
February,  and  remitted  it  by  post  to  his  agent  in  London^ 
who  never  received  it,  and  it  was  not  known  what  had 
become  of  it  The  plaintiff  delivered  up  to  the  Company 
the  second  of  that  bill,  and  the  third  was  in  his  possession. 
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It  was  objected,  on  the  part  of  the  defendants,  that  the 
delivery  to  them  by  the  plaintiff  of  one  part  of  each  bill,  was 
no  performance  of  bis  contract  to  deliver  up  the  bill,  so  as  to 
Geanada      entitle  him  to  the  last  instalment     The  learned  Judge  was 

Mining  Co.       ^    .  .   .  ,   ,  ,  , 

of  that  opmion,  and  directed  a  verdict  for  the  defendants, 
reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him. 

Montagu  Chambers^  in  the  following  term,  obtained  a 
rule  nisi  accorduigly,  against  which 

Rose  now  shewed  cause. — The  object  of  the  provisioo 
was,  that  the  defendants  should  be  absolved  from  responsi- 
bility in  respect  of  the  bills  mentioned  in  the  first  schedule, 
and  therefore  the  parties  stipulate,  that  all  these  bills  shall 
be  delivered  up  before  the  last  instalment  is  paid.    If  the 
plaintiff  does  not  deliver  up  every  part  of  each  bill,  no  matter 
by  what  cause  he  is  prevented,  he  has  not  performed  his  part 
of  the  contract     There  is  a  further  stipulation,  that  he  shall 
procure  at  his  own  ezpence,  from  the  holders,  such  of  the 
bills  as  are  not  in  his  possession.     The  obvious  intention  was 
each  bill  should  be  delivered  up  in  its  entirety.     A  bon& 
fide  holder  for  value  of  any  one  part  would  have  a  right  to 
payment :  Holdsworfh  v.  Hunter  (a).     Perrara  v.  Japp  (6) 
shews  that  the  person  who  first  obtains  the  acceptance  of  any 
one  of  a  set  of  bills  is  entitled  to  the  whole  of  them.     Here 
the  first  of  one  bill  being  outstanding,  the  defendants  are  not 
fi:^eed  from  liability  by  the  delivery  to  them  of  the  two  other 
parts.     The  meaning  of  the  agreement  is,  that  there  shall 
be  such  a  transfer  as  will  absolve  the  defendants  firom  all 
responsibility  in  respect  of  these  bills. 

Montagu  Chambers^Lush  and  Raymond^  in  support  of  the 
(a)  10  B.  &  C.  449.  (h)  10  B.  &  C.  450,  note. 
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rale. — It  is  a  sufficient  compliance  "with  the  agreement,  if       1856. 
one  of  each  set  is  delivered  up.  The  obligation  of  the  drawee      ^Z^^^ 
is  to  pay  the  first  of  exchange,  the  second  and  third  being  f- 

unpaid ;  to  pay  the  second,  the  first  and  third  being  unpaid ;  Granada 
and  to  pay  the  third,  the  first  and  second  being  unpaid. 
The  plaintifi^  undertakes  to  place  himself  in  the  situation  of 
the  holder  of  the  bills,  and  he  does  so  by  obtaining  one  part 
of  each  bill  [Polloek,  C.  B. — If  it  should  turn  out  that  the 
other  parts  were  accepted,  and  in  the  hands  of  a  bon&  fide 
holder  for  value,  the  defendants  would  have  no  answer  to  an 
action  on  them.]  Suppose  the  drawer  kept  the  first  part,  and 
negotiated  the  second  and  third,  if  either  of  those  parts  was 
paid,  the  drawee  would  be  discharged.  [Pottock,  C.  B. — 
In  Byles  on  Bills,  p.  294,  5th  ed.,  it  is  said,  ''The  drawee 
should  accept  only  one  part ;  for  if  two  accepted  parts  should 
come  into  the  hands  of  difiPerent  holders,  and  the  acceptor 
should  pay  one,  it  is  possible  that  he  may  be  obliged  to  pay 
the  other  also.*^  If  the  holder  indorses  two  parts  to  dif- 
ferent persons,  he  may  be  liable  on  each ;  but,  as  regards 
the  acceptor,  if  he  has  paid  one  part  he  is  discharged  as  to 
the  others.  The  question  turns  on  the  meaning  of  the 
word  '*  bilL"  Does  it  mean  the  contract  between  the  par- 
ties, or  the  several  sets  of  the  bill  which  are  only  evidence 
of  such  contract?  If  the  word  ''biir  be  understood  in  its 
ordinary  sense,  the  plaintiff  has  performed  his  contract  by 
delivering  up  one  of  each  set. 

Aldbbsok,  B. — I  am  of  opinion  that  the  nile  must  be 
discharged.  The  defendants  agree  to  pay  the  plaintiff  a 
sum  of  money  by  instalments  upon  certain  conditions,  one 
of  which  is,  that  if  the  plaintiff  shall  not,  before  the  last 
instalment  becomes  due,  have  delivered  up  to  the  defendants 
^'  the  bitts  mentioned  in  the  first  schedule,**  the  payment  of 
the  instalments  shall  be  postponed  until   such  delivery; 
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therefore  the  plaintiff  is  not  entitled  to  succeed  in  this 
actionimless  the  delivery  has  been  made.  The  bills  were 
drawn  in  sets  of  three ;  some  of  the  parts  were  handed  over 
by  the  plaintiff  to  the  defendants,  but  others  were  not,  and 
there  is  no  reasonable  ground  for  saying  that  the  defendants 
may  not  be  liable  to  the  holders  of  those  parts  of  the  bills, 
notwithstanding  the  other  parts  have  been  delivered  up  to 
them.  That  being  so,  the  plaintiff  has  not  performed  his 
contract  It  is  true  that  the  agreement  contains  a  clause 
that  the  plaintiff  will  indemnify  the  defendants  against  all 
liability  in  respect  of  the  bills,  but  that  is  only  a  provision 
ex  majore  cautela:  the  plaintiff  has  undertaken  to  deliver 
up  the  bills,  and  not  having  done  so,  he  has  not  performed 
his  contract 


Bramwell,  B. — The  question  is  whether  the  plaintiff 
has  complied  with  the  condition  precedent,  to  **  deliver  up 
the  biUsy*  when  he  has  delivered  up  one  part  of  them,  thej 
being  drawn  in  sets  of  three.  It  is  argued,  that  the  part  de- 
livered up  is  ''  the  bill,"  because  the  plaintiff  has  delivered 
it  up,  or,  in  other  words,  that  as  soon  as  he  has  delivered  it 
up  it  becomes  ^<  the  bill,**  because,  that  part  being  paid,  all 
the  others  are  discharged.  I  cannot  agree  with  that  propo- 
sition as  applicable  to  this  case.  It  seems  to  me  that  the 
object  of  the  provision  was  that  the  defendants  should  have 
protection  against  any  responsibility  in  respect  of  these 
bills,  and  that  it  must  have  been  intended  that  all  the  parts 
of  the  bills  should  be  delivered  up  to  them.  Possibly,  if  it 
had  happened  that  some  of  the  parts  were  destroyed  so  as 
not  to  exist,  the  delivery  of  the  other  parts  might  be  a 
delivery  of  "  the  bills ;"  but  that  is  not  this  case.  The  whole 
three  sets  make  '^the  bill;"  it  is  a  bill  in  form  tripartite, 
and  the  defendants  do  not  get  ^*  the  biir  because  they  only 
get  one  part  of  it. 
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Watson,  B. — I  am  of  the  same  opinion.  The  defendants 
contract  to  pay  the  plaintiff  a  certain  sum  of  money  when  he 
has  delivered  up  to  them  **  the  bills"  mentioned  in  a  schedule. 
It  has  been  properly  argued  that  the  question  turns  on  the 
meaning  of  the  word  **bill."  Does  it  mean  one  of  the 
parts,  the  bills  being  drawn  in  sets  of  three  ?  In  my  opinion 
that  was  not  the  intention  of  the  parties.  The  plaintiff  may 
have  indorsed  one  of  the  parts,  and  therefore  it  is  provided, 
not  only  that  he  shall  deliver  up  the  bills,  but  also  that  he 
shall  procure,  at  his  own  expense,  from  the  holders,  such  of 
the  bills  as  are  not  in  his  possession,  I  do  not  say  that  if 
one  of  the  parts  had  been  destroyed,  the  delivery  of  the 
others  might  not  have  been  a  substantial  performance  of  the 
contract  That,  however,  is  not  the  case  here ;  the  parts 
of  the  bill  which  were  protested  for  non-acceptance  may  have 
got  into  the  hands  of  a  bona  fide  holder  for  value,  and  the 
defendants  would  have  no  answer  to  an  action  by  him; 
therefore  I  think  that  the  word  *'  bill"  means  all  the  parts 
of  it 
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Pollock,  C.  B.,  concurred. 


At  the  suggestion  of  the  Court  the  rule  was  made  abso- 
lute to  enter  a  nonsuit 

Rule  accordingly. 
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Ab».  20.  Lucas  v.  Wilkinsoh. 

The  plaintiff,  JJeCLARATION  od  s  bond,  whereby  the  defendaDt 

at  the  request 

of  M.  her  soli-  became  boand  to  the  plaintiff  in  the  sam  of  400/. 

citor,  lent  to  Tfcirmti-*  %  •  i-«j» 

the  defendant        Flea. — That  the  bond  was  subject  to  a  condition  for 

secnrity  of  his  rendering  the  same  void  on  payment  of  the  sum  of  200L 

alM  the  solicit  ^^^  interest  on  a  certain  day  therein  mentioned,  and  that 

fen<Unu  Ld*'  ^^^^  ^®  ^*y  ^  ^^®  Condition,  and  before  the  commence- 

was  accostom-  ment  of  the  suit,  the  defendant  paid  to  the  plaintiff  the  sum 

ed  to  receif  e  ■  * 

his  rents  and  of  200/.  in  the  condition  mentioned,  together  with  all 

make  pajments  ^ 

on  his  account,  interest  then  due  thereon. 

The  plaintiff 

applied  to  M.        Replication,  joining  issue  on  the  plea. 
o7t^e^^nd.         At  the  trial  before  PdUochf  C.  B.,  at  the  last  Surrey 

thenlndebt^  Assizes,  it  appeared  that  in  September,  1853,  the  phiintiff, 

an/^U)rrow^  *^  ^^  request  of  one  Morris,  her  solicitor,  lent  to  the 

Uie  amount  defendant  20021  on  the  security  of  the  bond  in  question. 

from  a  bank,  ^  ''  * 

with  whom  Morris  was  also  the  solicitor  of  the  defendant,  and  was 

the  bond  as  a  accustomed  to  reccivc  his  rents  and  other  monies  due  to 

with  the' money  him,  and  make  payments  on  his  account     In  June,  1855, 

paid  tbelmnd.  ^^  plaintiff  applied  to  Morris  for  repayment  of  the  bond 

h^A^olltm-  ^^^^  *°^  interest     Morris,  who  was  laigely  indebted  to 

ledge  of  this  ^^^  defendant,  borrowed  the  amount  of  the  Warwick  and 

transaction.  ^^ 

M.  afterwards  Leaminffton  Bank,  and  he  deposited  with  them  the  bond 

died  insolf  ent,  ,  ,  * 

and  the  bank  in  question  as  a  security.     With  the  money  so  borrowed, 

surd  the  de- 
fendant on  the  Morris  paid  to  the  plaintiff  the  principal  and  interest  due 

name  of  the  ^^  ^^  boud.     The  defendant  had  no  knowledge  whatever 

^*Hddl  ihtx  ^^  ^^  transaction.     Morris  afterwards  died  insolvent,  and 

no  payment  ^^  present  action  waSkbrought  in  the  name  of  the  plaintiff 

of  the  bond  by  ^hg  Warwick  and  Leamineton  Bank. 

iy  the  deftnd-        ^  ° 

ant. 

Semble,  per  BramtotU^  B.,  that  the  bond  was  not  discharged,  since  the  payment  was  not  made 
bj  the  obligor  or  any  person  authorized  by  him. 
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It  was  submitted  on  behalf  of  the  plaintiff^  that  under  the        IS56. 
above  circumstaneeSy  there  was  no  payment  by  the  defendant      ^T^^'"^^ 
in  discharge  of  the  bond.    A  verdict  was  entered  for  the  «• 

WiLKINSOa. 

defendant,  leave  being  reserved  to  the  plaintiff  to  move  to 
enter  a  verdict  for  her  for  the  amount  of  principal  and 
interest. 

BomU^  in  the  present  term,  obtained  a  rule  nisi  accord- 
ingly, against  which 

Maniagu  Chambers  and  Rose  now  shewed  cause. — The 
fiu^ts  amount  to  payment  of  the  bond  by  the  defendant. 
Morris  being  indebted  to  the  defendant,  and  being  also 
authorized  to  receive  money  and  make  payments  on  his 
account;  this  was  in  effect  a  payment  by  Morris  as  the 
agent  of  the  defendant  and  with  his  monies.  It  is  clear 
that  Morris  meant  to  dischaige  the  bond,  for  he  made  the 
payment  in  consequence  of  the  request  of  the  plaintiff. 
[BramweO,  B. — The  transaction  is  the  same  as  if  Morris 
had  said  to  the  plaintiff,  **  The  defendant  cannot  pay  the 
bond,  but  in  order  that  you  may  not  be  put  to  any  incon- 
venience, I  will  pay  the  money  and  take  the  bond  as  a 
security."  Morris  had  no  antecedent  authority  from  the 
defendant  to  make  the  payment,  and  there  can  be  no 
ratification  because  the  payment  was  not  made  in  the 
defendant's  name.]  At  all  events,  the  boi\^  having  been 
satisfied  by  payment,  the  plaintiff  has  no  right  to  sue 
upon  it. 

BovUl  appeared  to  support  the  rule,  but  was  not  called 
upon  to  argue. 

Alderson,  B. — The  rule  must  be  absolute.  The  ques- 
tion is  whether  the  defendant  has  proved  that  he  paid  this 
bond.     The  plaintiff  is  merely  a  nominal  plaintiff,  the  real 
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phuDtiff  being  the  Warwick   and  Leamington  Bank.     It 
appears  that  the  plaintiff  intimated  to  Morris  her  wish  to 
WiLKiHsov     ^^^^  ^®  money  due  on  the  bond.     Morris,  who  acted  as 
the  attorney  both  of  the  plaintiff  and  defendant,  borrowed 
the  money  of  the  bank  on  the  security  of  the  bond,  and 
with  the  money  so  borrowed  paid  the  plaintiff  the  amoont 
due.     Morris  having  pledged  his  own  credit  with  the  bank, 
and  the  bond  being  in  their  possession  as  a  security  fiv 
the  debt,  how  can  it  be  said  that  the  defendant  paid  the 
bond  ?    Morris  paid  it,  pledging  his  own  credit,  and  the 
bank  with  whom^'  the  bond  was  deposited  stands  in  the  same 
situation  as  the  plaintiff,  and  has  a  right  to  sue  on  the  bond 
in  her  name.     The  defendant  never  paid  the  bond — it  was 
not  his  money,  it  was  not  money  in  his  hands,  and  the 
money  was  not  paid  by  him. 

Bramwell,  B. — I  am  of  the  same  opinion.  I  am  also 
inclined  to  think  that  when  the  facts  of  the  case  are  looked 
at,  the  plaintiff  has  not  been  paid  this  bond,  because  she 
does  not  get  the  money  from  the  obligor,  who  was  alone 
competent  to  discharge  it,  or  from  any  one  who  acted  with 
his  authority. 

Watson,  B. — I  am  of  the  same  opinion. 

Pollock,  C.  B. — I  agree  that  the  rule  ought  to  be  abso- 
lute. The  plea  is  a  plea  of  payment  by  the  defendant  to 
the  plaintiff,  and  I  am  of  opinion  that  there  has  been  no 
such  payment.  It  appears  that  the  plaintiff  applied  to 
Morris  for  the  money  due  on  the  bond.  Morris  not 
having  the  money,  without  any  authority  from  the  defend- 
ant, went  to  the  bank,  borrowed  the  money  on  the  security 
of  the  bond,  and  with  the  money  so  borrowed  paid  the  bond. 
At  the  trial  it  occurred  to  me  that  the  case  might  be  put  in 
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this  way : — Morris^  being  the  attorney  of  the  defendant, 

and  acting  for  him  in  the  receipt  and  payment  of  his 

monies,  paid  this  money,  as  his  agent,  in  discharge  of  the 

bond.     But  that  view  is  not  correct.     If,  indeed,  there  had 

been  an  application  by  the  plaintiff,  not  to  Morris,  but  to 

the  defendant,  and  the  defendant  had  said  to  Morris,  **  I 

desire  you  to  pay  the  bond — ^you  have  money  of  mine  in 

your  hands,*'  and  then  Morris  had  borrowed  the  money  and 

paid  it,  that  would  have  amounted  to  payment  by  the 

defendant.     But  the  facts  of  this  case  will  not  bear  that 

construction ;  for  the  money  paid  by  Morris  was  his  own 

money,  not  the  money  of  the  defendant,  and  it  was  paid 

without  any  authority  from  the  defendant. 

Rule  absolute. 
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Gabbmer  v.  Cazenoye  and  Others. 


Nov.  II. 


T, 


HE  declaration  in  this  cause  was  for  money  received  In  Jiil:^  1853, 

.  the  plaintiff  be* 

by  the  defendants  to  the  use  of  the  plaintiff.     The  defend-  ing  the  owner 

ants  pleaded  that  they  were  never  indebted.     The  action  u  to  D./of  the 

was  tried  before  fVilles,  J.,  at  the  last  Liverpool  Assizes,  Co.,  for  4726/., 

when  a  verdict  was  found  for  the   plaintiff,  with  lOOOi  ^J^^th^^ 

damages,  subject  to  the  opinion  of  the  Court  on  the  follow-  gj[^^^  b'Tj' 

inST  case  *     ■  tweWe  months 

^  date.    In  Sept. 

1853,  the  ship 
sailed  from  London  on  a  voyage  to  San  Francisco  and  thence  on  a  seeking  voyage  home,  in 
June  1854,  the  captain,  who  was  sent  out  hy  D.  to  take  charge  of  the  vessel,  chartered  it  to  load 
a  cargo  of  Soar  for  Sydney.  Some  days  before  the  bill  of  exchange  became  due,  D.  T.  &  Go« 
requested  the  plaintiff  to  renew  it,  and  he  consented  to  do  so  on  having  the  vessel  transferred  to 
him  as  a  security.  The  vessel  was  accordingly  transferred  to  him  by  deed  of  assignment  which 
was  in  the  form  of  an  absolute  sale.  In  October  1854,  the  captain,  who  had  no  knowledge  of  the 
assignment,  received  1000/.  on  account  of  freight,  and  remitted  it  to  D.  T.  &  Co.  by  a  bill  of 
exchange.  In  November  1854,  D.  Y.  &  Co.,  who  had  acted  as  ship's  husband,  became  bank- 
rupt. Held:  first,  that  though  the  assignment  was  in  form  absolute,  yet  the  Court  might  look  to 
the  real  nature  of  the  transaction  and  see  that  it  was  by  way  of  mort^pge  only« 

Secondly  ;  that  the  plaintiff,  being  only  a  mortgagee  and  not  havmg  taken  any  step  to  obtain 
poeaession,  was  not  entitled  to  the  freight. 
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Cazenoyb* 


1856.  In  July,  1853)  the  plaintiff  was  sole  owner  of  the  ship 

^^][^J^^  "  Hannah)"  of  the  port  of  Liverpool,  and  he,  in  that  month, 
sold  the  ship  to  George  Deane,  of  the  firm  Deane,  Youle, 
and  Ca,  of  Liverpool,  merchants,  and  to  John  Bradbury, 
of  Dobcross,  in  the  county  of  York,  manufacturer,  for 
4725L  It  was  agreed  that  the  plaintiff  should  receive  in 
payment  the  draft  of  Deane,  Youle,  and  Co.,  on  and 
accepted  by  the  said  John  Bradbury  for  the  sum  of  4725il, 
payable  twelve  months  after  date.  The  said  acceptance 
was  given,  and  the  plaintiff  transferred  32-64ths  of  the  said 
vessel  to  the  said  Geoige  Deane,  and  the  other  32-64ths  to 
the  said  John  Bradbury.  The  said  Geoige  Deane  and 
John  Bradbury  became,  in  the  month  of  July,  1853, 
registered  owners  of  the  said  ship  in  the  proportions  before 
mentioned. 

In  September,  1853,  the  <<  Hannah"  sailed  fix)m  London 
on  a  voyage  to  Pemambuco,  thence  to  San  Francisco, 
thence  on  a  seeking  voyage  home.  Captain  Bower  was 
the  master  of  the  vessel  when  she  left  England,  and  was 
appointed  by  Messrs.  Deane,  Youle,  and  Ca  Captain 
Bower  having  died  on  the  voyage.  Captain  W.  H.  Brown 
was  sent  out,  in  November,  1853,  by  Deane  and  Bradboiy, 
to  Valparaiso,  to  take  charge  of  the  vessel,  and  he  accord- 
ingly took  charge  and  command  of  her,  at  Valparaiso,  in 
March,  1854.  On  the  19th  of  June,  1854,  Captain  Brown 
chartered  the  vessel  to  proceed  from  Valparaiso  to  Concep- 
tion Bay,  and  there  load  a  cargo  of  flour  for  Sydney. 

The  plaintiff  was  examined  in  the  Court  of  Bankruptcy, 
after  the  bankruptcy  of  Deane,  Youle,  and  Ca,  and  it  has 
been  agreed  that  his  examination  should  be  admitted  as 
evidence  on  the  part  of  both  parties.  In  the  course  of  that 
examination,  he  stated  that  some  days  before  the  bill  of 
exchange  of  the  5th  July,  1853,  became  due,  Mr.  Yoale, 
the  partner  of  Mr.  Deane,  of  the  firm  of  Deane,  Youle,  and 
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Co.,  called  upon  the  plaintiff  and  stated  to  him,  with  Mr. 
Bradburj's  compliments,  that  if  it  was  convenient  to  the 
plaintiff,  Mr.  Bradbury  would  be  glad  that  the  bill  should  9. 

be  renewed :  that  the  plaintiff  asked  Mr.  Youle  if  he  was 
satisfied  that  everything  was  right,  and  told  him  that  if 
everything  was  quite  right,  it  was  convenient,  and  that  he, 
the  plaintiff,  would  renew  the  bill  for  four  months.  The 
plaintiff  told  Mr.  Youle  that  he  must  insist  upon  having  the 
vessel  transferred,  and  the  following  is  a  copy  of  the 
remainder  of  his  examination  on  this  part  of  the  subject:— 
Was  the  bill  renewed  ? 

It  was  some  days  afterwards ;  but  before  I  renewed  the 
bill  I  told  Mr,  Youle  I  must  insist  upon  having  the  vessel 
transferred. 

What  was  his  answer  ? 

I  stated  to  him  that  there  might  not  be  time  to  prepare 
.the  transfer,  but  he  was  to  pledge  himself  to  procure  me 
the  transfer  as  a  security  if  the  second  bill  was  not  paid. 

In  the  conversation  between  you  and  Mr.  Youle,  did 
anything  pass  between  you  as  to  the  repurchase  by  you  of 
the  vessel? 

No:  if  the  bill  had  been  paid,  I  had  no  right  to  the 
vessel. 

Can  you  say  what  consideration  was  expressed  in  the 
bill  of  sale  ? 

I  cannot :  Mr.  Youle  told  me  that  Mr.  Deane,  with  Mr. 
Bradbury,  would  transfer  the  vessel.  I  have  no  doubt  that 
the  amount  of  the  renewed  bill  would  be  stated  in  the  bill 
of  sale.  There  was  a  mistake  of  100/.  in  the  amount  men- 
tioned in  the  bill 

Was  there  any  bai^aining  or  haggling  between  you  and 
Mr.  Youle  as  to  the  price  ? 
No ;  because  it  was  the  amount  before,  with  interest. 
Had  no  alteration  taken  place  in  the  value  of  the  vessel, 
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1 866.       or  its  stores,  between  the  time  of  the  sale  by  you  and  the 
^^^^      retransfer  to  you  ? 

»•  I  objected  that  the  vessel  was  twelve  months  older,  to 

Caxknoyb.  ^       " 

which  Mr.  Youle  answered,  that  there  had  been  money 
laid  out  upon  her,  and  that  she  was  worth  as  much  or  more 
than  the  original  price ;  and,  also,  that  she  would  be  entided 
to  a  great  ireight  All  things  considered,  I  thought  I 
should  be  safe  in  renewing  the  bill. 

He  was  afterwards  asked,  *'  Did  you  inform  Mr.  Buckley 
of  the  arrangement  come  to  by  you  with  Mr.  Youle  ?** 

No. 

By  mistake,  the  renewed  bill  was  given  for  the  sum  of 
4625/.  instead  of  47252.,  and  the  sum  of  100/.  was  pidd  in 
cash  by  Deane,  Youle,  and  Co.  to  the  plaintiff,  in  conse- 
quence of  the  mistake  in  the  amount  of  the  bill,  together 
with  97/.  19«.  5d,  for  four  months  interest  and  bank  com- 
mission. On  the  30th  and  31st  days  of  August,  1854»  the 
said  George  Deane  and  John  Bradbury,  by  two  bills  of  sale, 
dated  respectively  on  these  days,  and  both  recorded  in  the 
Custom  House,  Liverpool,  on  the  5th  day  of  September, 
1854,  transferred  the  said  ship  **  Hannah  **  to  the  plaintiff; 
and  he  was  thereupon,  on  the  5th  day  of  September,  1854, 
registered  at  Liverpool  as  sole  owner  thereof,  and  not  as 
mortgagee.  The  following  is  a  copy  of  the  bill  of  sale  fix>m 
the  said  George  Deane  to  the  plaintiff: — 

''Know  all  men  by  these  presents,  that  1  George  Deane, 
of  Liverpool,  for  and  in  consideration  of  the  sum  of  two 
thousand  and  four  hundred  pounds  of  lawful  money  of 
Great  Britain,  to  me  in  hand  at  or  before  the  ensealing  and 
delivery  of  these  presents,  by  Robert  Gardner,  of  Man- 
chester, in  the  county  of  Lancaster,  merchant,  well  and  truly 
paid,  the  receipt  whereof  I  do  hereby  acknowledge  and 
myself  to  be  therewith  folly  satisfied,  have  granted, 
bargained,  sold,  assigned,  and    set  over,  and   by  these 
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presents  do  fully,  freely,  and  absolately  grant,  bargain,  sell,        ]856. 
assign,  and  set  over  unto  the  said  Robert  Gardner  thirty-     ^'^^    ' 
two  sixty-fourth  parts  or  shares  of  and  in  the  ship  or  vessel  «- 

called  the  *  Hannah :'  all  and  singular  the  masts,  sails, 
sul  yards,  anchors,  cables,  ropes,  cords,  guns,  gunpowder, 
ammunition,  small  arms,  tackle,  apparel,  boats,  oars,  and 
appurtenances  whatsoever  to  the  said  vessel  belonging,  or 
in  anywise  appertaining;  which  said  ship  or  vessel  has 
been  duly  registered  pursuant  to  an  act  of  parliament  for 
that  purpose. — (Then  followed  the  certificate  of  British 
registry.) — To  have  and  to  hold  the  said  thirty-two  sixty- 
fourth  shares  in  the  said  ship,  and  all  other  the  above 
bargained  premises,  unto  the  said  Robert  Gardner,  his 
executors,  &c.,  to  their  own  use  and  uses,  and  as  their  own 
proper  goods  and  chattels  from  thenceforth  for  ever.  And 
I,  the  said  George  Deane,  do  hereby  for  myself,  my  execu- 
tors, &&,  covenant,  promise,  and  agree  to  and  with  the 
said  Robert  Gardner,  his  executors,  &c.,  in  manner  follow- 
ing, that  is  to  say,  that  at  the  time  of  the  sealing  and 
delivery  hereof,  I  the  said  Geoi^ge  Deane  have  in  myself 
good  right,  full  power,  and  lawful  authority  to  grant, 
bargain,  sell,  assign  and  set  over  the  said  hereby  batoned 
premises  unto  the  said  Robert  Gardner,  his  executors, 
&c«,  in  manner  and  form  aforesaid ;  And  th^t  the  said 
hereby  bargained  premises,  and  every  part  thereof,  now 
are,  and  so  from  henceforth  for  ever  shall  be,  remain,  and 
continue  unto  the  said  Robert  Gardner,  his  executors,  &c., 
free  and  clear,  freely  and  clearly  acquitted  and  discharged 
of  and  from  all  former  bargains,  sales,  gifts,  grants,  tides, 
debts,  charges  and  incumbrances.— (Then  followed  a  cove- 
nant by  Deane  for  further  assurance.) — In  witness  whereof 
I  have  hereunto  set  my  hand  and  seal,  the  13th  day  of 
August,  1854. 

'*  GfiORGB  DeAME." 
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1856.  The  bill  of  sale  from  the  said  John  Bradbury  to  the 

^^^^^^     plaintiff  was  precisely  similar. 

^    ^'  The  «< Hannah"  sailed,  on  the  22nd  day  of  July,  1854, 

from  Conception  Bay,  on  the  voyage  before  mentioned, 
and  arrived  in  Sydney  on  the  2l8t  day  of  September,  1854. 
On  the  23rd  October,  1854,  Captain  Brown  received 
1000/.  on  account  of  the  freight  of  the  vessel  from  Con- 
ception Bay  to  Sydney,  and  on  that  day  he  remitted  the 
•  amount  in  a  bill  of  exchange  for  1000/.  inclosed  in  the  fol- 
lowing letter,  addressed  outside  to  Deane,  Youle,  and  Co., 
inside  to  Geoi^ge  Deane: — 

.  '<  Sydney,  October  21st,  1854. 
**  SiB»-- In  my  last  letter  to  you  I  was  not  aware  the 
agents  would  pay  freight  before  the  true  delivery  of  the 
cargo,  but  on  enquiry  I  find  they  had  no  objection ;  and  as 
the  mail  closes  at  noon  to-day,  for  the  Great  Britain  leaving 
Melbourne  on  the  28th  of  this  month,  I  have  sent  the  first 
of  exchange  for  lOOOiL  sterling,  the  remainder  I  will  remit 
by  the  steamer  Calcutta,  arrived  to-day ;  the  second  of  these 
I  will  send  by  the  first  opportunity.  My  cai^go  is  not  yet 
discharged.  I  have  on  board  about  forty  tons  of  tallow ;  the 
remainder,  already  engaged,  will  be  on  board  in  a  few  days. 
There  are  many  ships  laid  on  here  for  England,  but  I  am 
sure  to  get  whatever  fireight  is  going,  and  hope  to  have 
quick  despatch. 

**  I  am,  &C. 

**  W.  H.  Bbown. 
The  said  W.  H.  Brown  had  no  notice  or  knowledge  of  the 
transfer  of  the  '*  Hannah'*  to  the  plaintiff  until  after  his  arrival 
in  England  in  the  month  of  May,  18£5.  On  the  13th  day 
of  November,  1854,  the  firm  of  Deane,  Toule,  and  Co.  were 
adjudged  bankrupts,  and  the  defendants  were  duly  ap- 
pointed their  assignees. 

From   the  month  of  July,  1853,  to  the  time  of  their 
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bankruptcy,  the  firm  of  Deane,  Youle,  and  Co.  acted  as        1355. 
ship's  husbands  to  the  said  ship  Hannah,  and  the  balance  of     ^^;'^^ — ' 
the  expenditure  of  the  firm  of  Deane,  Youle,  and  Co.,  as  «. 

such  ship's  husbands,  on  the  outfit  and  disbursements  of  the 
said  ship  on  the  voyage  hereinbefore  mentioned,  prior  to  the 
30th  of  August,  1854,  above  all  receipts,  exceeded  2000/., 
which  has  never  been  paid  to  them.  The  firm  of  Deane, 
Yoole,  and  Co.  made  no  further  advances  in  respect  of  the 
said  ship,  but  the  defendants,  since  the  bankruptcy  of 
Messrs.  Deane,  Youle,  and  Co.,  have  expended  65L  5s. 
for  insurance  upon  the  freight  of  the  said  vessel  firom 
Conception  Bay  to  Sydney,  which  has  never  been  repaid 
to  them. 

On  the  7  th  November,  1854,  the  bill  of  exchange  for  the 
sum  of  4625il  became  due,  and  not  being  paid  by  either 
the  drawers  or  the  acceptor  thereof,  was  taken  up  by  the 
plaintiff. 

On  the  26th  December,  1854,  the  plaintiff  transferred 
and  assigned  the  *' Hannah,"  by  an  absolute  bill  of  sale,  and 
also  the  freight  earned  by  the  said  ship,  to  Charles  James 
Buckley,  of  Ashton-under-Lyne,  banker,  in  consideration 
of  the  sum  of  4786il  The  above  sum  of  4786/L  did  no  more 
than  repay  the  plaintiff  the  amount  of  the  renewed  bill,  and 
interest  thereon,  and  the  necessary  expenses  he  had  been 
put  to,  and  the  plaintiff  made  no  profit  out  of  the  whole 
transaction. 

On  the  24th  January,  1855,  the  bill  of  exchange  for 
1000/.  arrived  in  England,  was  received  by  the  defendants^ 
and  was  indorsed  by  the  defendant,  James  Cazenove,  as 
official  assignee  of  the  estate  of  the  firm  of  Deane,  Voule, 
and  Ca  On  the  28th  of  February,  1855,  the  bill  became 
due  and  was  duly  honoured,  and  the  amount  thereof  re- 
ceived by  the  defendants. 

The  action  is  brought  to  recover  the  sum  of  1000/.  so 
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received  by  the  defendants,  and  the  plaintiff  is  soing  in  this 

action  on  behalf  of  the  said  Charles  James  Buckley.     The 

_    V*  said  C.  J.  Buckley  has  since  received  the  homeward  freight 

Cakshoyx.  ,  "  .  ^ 

of  the  said  vessel,  and  has  sold  the  said  vessel,  and  realised 
by  such  freight  and  sale,  after  paying  the  disbursements,  the 
sum  of  3286/. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  of 
fact  which  a  jury  might  draw. 

If  the  Court  is  of  opinion  that  the  plaintiff  is  entitled  to 
recover  the  said  sum  of  lOOOil  the  verdict  is  to  stand ;  but 
if  the  Court  is  of  opinion  that  the  [Plaintiff  is  not  entitled 
to  recover  the  said  sum  of  lOOOiL,  then  the  verdict  is  to  be 
entered  for  the  defendants.  If  the  Court  is  of  opinion  that 
the  plaintiff  is  entitled  to  recover  in  this  action,  but  that  the 
defendants  are  entitled  to  deduct  the  said  sum  of  65/.  5s. 
from  the  amount  of  the  damages,  then  the  damages  are  to 
be  reduced  by  that  amount. 

MelHsh  {Wilde  with  him),  for  the  plaintiff. — The  question 
depends  on  how  &r  the  assignment  of  a  ship  before  it 
arrives  entitles  the  assignee  to  the  accruing  freight.  No 
doubt,  if  there  is  an  absolute  sale,  the  assignment  passes  to 
the  vendee  the  growing  freight, — not  indeed  so  as  to  enable 
him  to  maintain  an  action  for  it  in  his  own  name,  but,  as 
between  the  vendor  and  vendee,  the  latter  is  entitled  to  it, 
and,  if  the  vendor  receives  it,  the  vendee  may  recover  it  as 
money  received  to  his  use.  It  would  seem,  from  the 
authorities,  that,  in  the  case  of  a  mortgage,  the  mortgagee 
is  not  in  general  entitled  to  the  accruing  freight  unless  he 
has  taken  possession.  Here  there  is,  in  fornix  an  absolute 
assignment  of  the  ship ;  but  facts  are  stated  from  which  it 
may  be  inferred  that  the  assignment,  though  absolute,  was 
only  intended  as  a  security  for  the  payment  of  the  renewed 
bill  of  exchange.     The  question  then  is,  what  is  the  rule  as 
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to  accraing  freight  where  the  instrument  of  transfer  is        1866. 
so  framed  ?    In  order  to  determine  that,  it  is  necessary  to      J!;"*""     ' 

•^    ^         Gardner 

consider  why,  in  the  case  of  a  mortgage,  the  mortgagor  is  «• 

^  ^  Cazenovs. 

entitled  to  the  accruing  freight,  unless  the  mortgagee  has 
taken  possession.  It  cannot  proceed  from  any  difference  in 
the  form  of  the  assignment,  for,  in  a  mortgage,  the  assign- 
ment passes  the  legal  estate  the  same  as  in  a  sale.  The 
reason  is  that,  in  the  case  of  a  mortgage,  you  infer  an 
intention  that  the  mortgagor  shall  remain  the  real  owner, — 
that  he  shall  run  the  risk  and  enjoy  the  profit,  except  so  far 
as  is  necessary  for  the  security  of  the  mortgagee ;  and  that 
so  long  as  the  mortgagee  allows  the  mortgagor  to  remain  in 
possession  a  presumption  arises  that  he  intends  him  to  enjoy 
the  accruing  freight  It  is  the  same  in  the  case  of  a  sale  or 
mortgage  of  land:  if  there  is  an  absolute  sale,  and  the 
vendor  afterwards  receives  the  accruing  rents,  the  vendee 
may  recover  the  amount  as  money  received  to  his  use ;  but 
in  the  case  of  a  mortgage,  unless  the  mortgagee  takes  some 
step  to  enforce  his  right,  it  will  be  inferred  that  he  intended 
the  mortgagee  to  receive  the  profits  of  the  land  for  his  own 
use.  Therefore,  the  question  depends  on  the  intention  of 
the  parties.  In  the  case  of  a  purchase,  the  intention  is  that 
the  purchaser  shall  have  the  accruing  profits;  but  it  is 
otherwise  in  the  case  of  a  mortgage.  From  the  facts  here 
stated  it  may  be  inferred  that  it  was  the  intention  of  the 
parties  that  the  accruing  freight  should  belong  to  the 
plaintiff.  He  refused  to  renew  the  bill  unless  he  had  a 
transfer  of  the  ship ;  and  when  he  objected  that  the  ship 
was  twelve  months  older,  the  answer  was,  that  ''she  would 
be  entitled  to  a  great  freight"  The  covenant  in  the  deed 
of  transfer  uses  the  words  **  hereby  bargained  premises  and 
every  part  thereof,"  and  the  accruing  freight  is  part  of  the 
bai^ined  premises.  There  is  ample  evidence  of  an  agree- 
ment by  Deane  and  Co.  to  hold  the  freight,  when  received, 
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to  the  use  of  the  plainti£P.     It  is  not  contended  that  the 
mere  transfer  of  the  ship  would  of  itself  make  Deane  and 
Co.  agents  for  the  plaintiff  unless  they  attorned,  but  here 
there  is  evidence  of  agency.     It  will  be  argued  that  Deane 
and  Co.,  as  ship's  husband,  had  a  lien  on  the  freight  for 
disbursements;  but  suppose  that  they  had  been  distinct 
persons  from  the  owner  of  the  ship,  what  would  have  been 
the  effect  of  the  transfer?    It  is  true  that  the  mere  assign- 
ment of  a  ship,  whether  by  way  of  sale  or  mortgage,  will 
not  render  the  ship's  husband  agent  for  the  assignee  instead 
of  the  assignor;  but  if  the  assignee  gives  the  ship's  husband 
notice  of  the  assignment,  and  that  he  is  entitled  to  the 
accruing  freight,  and  the  other  agrees  to  hold  it,   when 
received,  for  him,  that  is  binding  on  the  latter.     The  facts 
here  stated  are  tantamount  to  that    Why  does  the  plaintiff 
require  an  absolute  transfer  ?     The  obvious  answer  is,  that, 
for  the  purpose  of  enabling  him  to  realize  the  security,  he 
desired  to  have  all  the  rights  of  a  vendee.    Morrison  v. 
Parsons  (a)  decided  that  if  the  owner  of  a  ship,  having 
chartered  her  for  a  voyage,  assigns  her  before  the  voyage, 
though  he  afterwards  assigns  the  charter-party  to  another, 
if  she  earns  freight  the  assignee  of  the  ship  is  entitled 
to  the  freight  as  incident  to  the  ship.     In  like  manner, 
an   abandonment  to   the   underwriter   on   ship  transfers 
the  freight  subsequently    earned :    Case  v.   Davidson  (i). 
In  Stewart  v.  The  Greenock  Marine  Insurance  Company  (c) 
the  abandonment  did  not  take  place  until  after  the  cargo 
was  discharged  and  the  freight  received  by  the  owner; 
yet  it  was  held  that  the  underwriter  on  ship  was  entitled 
to  the  freight       Chinnery  v.  Blachbume{d)  is  generally 
referred  to  as  deciding  that  a  mortgagee  is  not  entitled 
to  freight  unless  he  has  taken  possession ;    but  the  case 
is  no  authority  for  that  proposition,  because    there  the 

(a)  2  Taunt  407.  (e)  2  H.  L.  159. 

(h)  5  M.  &  Sel.  79.  (d)  1  H.  Blac.  117,  note. 
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mortgagee  saed  for  the  freight  in  bis  own  name,  and  the  1856. 
action  would  equally  have  failed  if  he  had  been  a  vendee. 
KerswiU  v.  Bishop  (a)  decided  that  accruing  freight  passes 
to  a  mortgagee  who  takes  possession  before  the  conclusion 
of  the  voyage,  notwithstanding  the  6  Geo.  4,  c.  110,  s.  45, 
which  enacts  that  the  mortgagee  shall  not  be  deemed  owner 
except  so  fiu:  as  necessary  for  the  purpose  of  rendering  the 
ship  available  for  the  payment  of  the  mortgage  debt.  It 
will  be,  perhaps,  argued  that,  though  the  plaintiff  may  be 
entitled  as  against  Deane  and  Co.,  yet  he  is  not  entitled  as 
against  the  defendants,  their  assignees,  inasmuch  as  there  is 
no  privity  between  the  plaintiffs  and  the  assignees ;  but  if 
Deane  and  Co.  were  the  agents  of  the  plaintiff  to  receive 
this  freight,  the  defendants  are  in  the  same  position. — He 
also  referred  to  Mackenzie  v.  PooUy  {b). 

Hugh  HUl  (Blackburn  with  him),  for  the  defendant — The 
true  meaning  of  the  contract  is,  that  if  the  renewed  bill  of 
exchange  was  dishonoured  the  plaintiff  should  be  at  liberty 
to  take  possession  of  the  ship,  but  if  the  bill  was  paid  the 
plaintiff  to  have  no  title  to  the  ship.  Though  the  assign- 
ment is  in  form  absolute,  the  Court  may  look  at  all  the 
circumstances  and  see  whether  it  was  the  intention  of  the 
parties  that  the  plaintiff  should  be  absolute  owner  or  only 
mortgagee.  Myers  v.  Willis  (c),  and  Langton  v.  Horton  {d) 
are  authorities  that  a  bill  of  sale  of  a  ship,  though  absolute 
in  its  terms,  may,  notwithstanding  the  Ship  Registry 
Acts,  be  held  a  mortgage,  if  such  appears  to  have  been 
the  real  intention  of  the  parties;  Goodman  v.  Grierson  (e) 
also  shews  that  the  real  nature  of  the  transaction  may  be 
inquired  into.      Freight  is  not  an  incident  necessarily 

(a)  2  C.  j^  J.  629.  (d)  5  Beav.  9. 

(b)  11  Ezch.  638.  (e)  2  BaU  &  B.  274. 

(c)  17  C.  B.  77. 
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attached  to  property  in  the  ship,  and  it  may  well  be  severed 
by  parol:   Mestaer  v.   Gillespie  (a\  Davenport  v.    WkU- 
mare  (i).     A  mortgagee  has  no  right  to  freight  unless  he  is 
in  possession  of  the  ship.    Here,  at  the  time  when  the  vessel 
arrived  at  Sydney,  the  plaintiff  had  done  no  act  for  the 
purpose  of  taking  possession.     The  captain  was  not  the 
agent  of  the  plaintiff.    If  the  bill,  which  the  captain  sent  to 
England,  had  been  lost,  would  the  loss  have  fallen  on  the 
plaintiff?    The  argument  for  the  plaintiff  must  go  to  this 
extent,  that  what  happened  in  England  between  the  1 9th 
of  June  and  21st  of  October,  by  operation  of  law  and  con- 
trary to  the  intention  of  the  captain,  made  him  the  agent  of 
the  plaintiff,  so  that  the  freight  was  received  for  him,  and  the 
bill  purchased  by  the  captain  was  so  specifically  his  that  he 
might  sue  in  trover  for  it 

MelUshf  in  reply,  ai^gued  that  the  intention  of  the  parties 
was,  that  if  the  renewed  bill  was  dishonoured,  the  plaintiff 
should  have  all  the  rights  which  he  would  have  had  if  there 
had  been  an  absolute  sale. 

Pollock,  C.  B. — We  are  all  agreed  that  the  verdict 
ought  to  be  entered  for  the  defendants.  There  is  no  real 
difference  on  either  side  as  to  the  law,  and  the  dispute  is 
rather  one  of  fact  The  question  is  whether  we  are  to 
infer  that  the  parties  intended  and  agreed  that  the  plaintiff 
should  have  all  the  benefits  of  an  absolute  owner,  and  yet 
be  only  in  the  situation  of  a  mortgagee.  If  such  a  bargain 
had  been  made  in  specific  terms  we  must  have  given  effect 
to  it,  but  we  cannot  infer  from  doubtful  expressions  that  the 
parties  intended  to  make  such  a  bargain.  The  law  recognises 
two  interests  with  respect  to  the  subject-matter, — that  of 
absolute  owner  and  that  of  mortgagee.  A  mortgagee  may 
(a)  11  Yes.  629.  (b)  2  M7I.  k  C.  177. 
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have,  according  to  circumstances,  more  or  less  power.    It  is       1866. 
established  by  the  authorities,  that  an  owner  is  entitled  to      q^^J^J^^ 
freight  from  the  time  that  the  ceremonies  have  been  gone  **• 

C.AZXNOYX* 

through  which  are  necessary  to  transfer  to  him  the  title,  so 
that  he  would  have  a  right  to  all  the  freight  which  the  ship 
was  then  earning.  On  the  other  hand,  a  mortgagee  though 
for  many  purposes  an  owner,  is  not  entitled  to  the  freight 
until  he  has  taken  possession.  The  main  stress  of  Mr. 
MelKsVs  argument  was,  that  the  plaintiff  was  to  be  sub- 
stantially a  mortgagee,  but  with  every  right  of  an  owner  in 
possession,  in  other  words,  that  he  was  to  take  the  benefit 
as  mortgagee,  without  being  liable  to  the  burthen  as  owner. 
In  my  opinion  we  cannot  give  effect  to  that  argument  on 
any  of  the  grounds  which  have  been  urged.  The  expres- 
sion of  the  plaintiff  himself  amounts  to  no  more  than  this, 
that  if  the  bills  were  paid  the  conveyance  was  to  come  to 
nothing ;  if  they  v^ere  not  paid  the  plaintiff  was  to  have  the 
ship,  not  as  absolute  owner  but  as  mortgagee.  It  is  argued, 
that  a  conveyance  of  this  sort  must  be  understood  to  mean 
a  conveyance  of  all  the  intermediate  profits ;  but  the  Court 
will  look  to  the  real  character  of  the  transaction,  and  if  it 
appears  that  the  plaintiff  took  as  mortgagee,  will  not  treat 
him  as  absolute  owner.  Then  the  plaintiff,  being  mort« 
gagee,  and  not  having  taken  possession  or  done  any  act 
equivalent  to  it,  is  not  entitled  to  the  freight 

Brabiwell,  B. — ^I  am  of  the  same  opinion.  Assuming 
that  the  defendants,  as  assignees,  are  as  much  liable  as 
Deane,  Youle,  and  Co.  would  have  been,  and  assuming  that 
Deane,  Youle,  and  Co.  would  have  been  as  much  liable  as 
the  assignor  or  mortgagor  to  the  plaintiff^  the  question  is 
whether,  if  the  assignor  or  mortgagor  had  received  the 
amount  of  the  freight,  there  would  have  been  any  duty,  as 
between  him  and  the  plaintiff,  to  pay  it  over  to  the  plaintiff 


436  EXCHEQURR  REPORTa 

1856.       There  is  no  dispute  as  to  the  law.     Both  parties  admit  that 
^^^     '      if  there  is  an  absolute  assignment  of  a  ship»  the  assignee  is 
V.  entitled  to  all  the  earnings ;  if  the  assignment  is  by  way  of 

mortgage,  with  no  intention  of  the  assignee  taking  imme^ 
diate  possession,  he  is  not  entitled  to  the  eamiugg  until  he 
has  entered  and  taken  possession.  The  question  in  these 
cases  is,  for  whom  is  the  ship  working  ?  If  thb  had  been 
in  reality  an  absolute  assignment,  it  was  competent  to  the 
transferee  to  take  possession  and  use  the  ship,  and  so  there 
would  have  been  no  contradiction  to  the  deed.  But  in  &ct 
he  has  not  done  so,  and  we  find  that  this,  though  in 
form  absolute,  was  in  reality  an  assignment  by  way  of  mort- 
gage only.  Mr.  MeJUsh  says  that,  although  it  is  only  a 
mortgage,  still  it  was  the  intention  of  the  mortgagor  that 
the  mortgagee  should  receive  all  the  earnings;  and  thai 
inasmuch  as  the  assignment  is  absolute,  the  burthen  of 
shewing  that  the  rights  of  an  assignee  do  not  attach 
is  upon  the  defendants.  I  think  that  the  onus  is  on  the 
plaintifls  to  shew  an  obligation  to  pay  over  the  freight  to 
him.  The  plaintiff  allows  the  defendant  to  receive  the 
freight,  and  how  does  he  make  out  that  the  defendant 
is  under  any  obligation  to  pay  it  over?  I  do  not  see 
any  evidence  that  the  plaintiff's  rights  are  different  from 
what  they  would  have  been  if  the  instrument  viras  on 
the  fiice  of  it  a  mortgage.  Then  inasmuch  as  the  plaintiff 
has  not  done  any  act  shewing  himself  to  be  a  mortgagee 
in  possession,  or  anything  tantamount  to  taking  posses- 
sion; and  inasmuch  as  this  money  was  actually  paid 
over  by  the  captain,  before  the  plaintiff  did  any  act  to 
take  possession,  I  think  that  there  was  no  obligation  on 
the  part  of  the  defendants  to  the  plaintiff  in  respect  of  this 
money.  The  argument  of  Mr.  Hill  seems  to  me  conclusive. 
Suppose  the  bill  had' been  lost  at  any  time  after  the  captain 
received  it;   or  suppose  the  captain  bad  embezzled  the 


MICHAELMAS   TKRM,   30   VICT. 


437 


1000;.y  would  the  plaintiff  have  been  subject  to  the  loss  ?        ]  856. 

Certainly  not.    It  is  like  the  case  of  a  mortgagee,  who  does     ^^^'^ 

not  get  some  of  the  rent  because  a  tenant  &ils.     If  the     _    «• 

.    ./«  Caiehovb. 

plaintiff  has  any  right  at  all,  he  had  it  on  the  receipt  of  the 

money  by  the  captain,  and  would  have  been  entitled  to 

have  it  from  him.     It  is  not  necessary  however  to  decide 

that  point :  my  judgment  proceeds  on  this  ground,  that  the 

plaintiff  is  in  substance  a  mortgagee ;  that  he  left  the  ship 

in  the  possession  of  the  assignor  or  mortgagor,  and  before 

he  took  any  step  to  put  himself  in  possession  of  it,  the 

money  was  paid  by  the  charterer  to  the  captain  and  received 

by  the  assignor ;  and  consequently  no  part  of  the  earnings 

of  the  ship  are  unrealized. 

Watson,  B. — I  am  entirely  of  the  same  opinion.  I  will 
treat  the  case  as  if  Deane,  Youle  and  Co.  were  not 
bankrupt  Then  is  this  money  received  to  the  use  of  the 
plaintiff  by  Deane,  Youle  and  Co.?  Certainly  not. 
When  once  it  is  admitted  that  the  assignment  is  only 
by  way  of  mortgage,  it  necessarily  follows,  that  unless 
possession  is  taken  by  the  mortgagee  the  freight  does  not 
belong  to  him.  The  distinction  is  pointed  out  in  Langton 
▼.  Horton  (a)  by  Lord  Langdale,  M.  R.,  who  says,  **  Where 
a  ship  at  sea  is  sold,  the  seller  is  subject  to  an  obligation 
as  well  as  entitled  to  a  profit,  in  respect  of  the  freight 
accruing  due.  And  the  duty  and  the  profit  may  well  be 
held  to  pass  together  with  the  ship  by  means  of  which 
the  duty  is  to  be  performed,  and  the  profit  to  be  acquired. 
Nevertheless,  the  title  to  the  freight  and  the  title  to  the 
ship  are  often  separate,  and  the  argument  founded  on 
analogy  to  the  case  of  freight  does  not  rest  on  a  sure 
foundation."  Mr.  MeUish  contends  that  a  Court  of  law 
cannot  look  at  the  instrument  of  transfer  to  see  whether  it 

(a)  5  Beav.  20. 
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1856.        '^  a  mortgage  security  or  not.     But  I  think,  that  both  at 

^^^^^^^     Iaw  and  in  equity,  although  an  assignment  is  absolute  on 

V-  the  face  of  it,  the  Court  may  look  and  see  whether  it  is  by 

CASXHOTX.  /ill  * 

way  of  pledge  or  sale.  This  assignment  was  by  way  of 
security  only.  It  has  been  further  argued  that,  looking 
at  the  mode  in  which  the  ship  is  transferred,  it  must  be 
inferred  from  the  document  itself  that  the  freight  was 
intended  to  pass.  But  I  think  that  if  the  document  was 
meant  to  operate,  not  only  as  an  assignment  of  the  ship, 
but  also  of  the  freight,  the  freight  would  have  been  alluded 
to,  and  there  would  have  been  a  provision  that  if  the  ship 
was  disabled  the  assignee  might  take  possession  of  the 
freight.  Indeed,  if  the  parties  had  intended  to  make  the 
freight  as  well  as  the  ship  liable,  they  might  have  done  so 
by  introducing  one  word  into  the  bill  of  sale.  Moreover, 
if  there  had  been  any  insurances  upon  the  freight,  and  the 
plaintiff  had  required  the  security  of  it,  the  policies  would 
have  been  mentioned  in  the  deed.  Again,  if  the  plaintiff 
looked  to  the  freight  as  a  security,  why  did  he  not  insure 
it?  Both  a  Court  of  law  and  a  Court  of  equity  will  look 
at  the  transfer  and  see  what  was  really  intended,  whether 
a  mortgage  or  an  absolute  sale ;  and  when  we  find  that  in 
this  case  the  assignment  was  in  reality  a  mortgage,  the 
plaintiff,  not  having  taken  possession,  is  not  entitled  to  the 
freight 

Judgment  for  the  defendants. 
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GiBBS  and  Others  v.  The  Trustees  of  the  Liverpool      n<w,  io. 

Docks. 


Ti 


HE  declaration  stated,  that  before  and  at  the  time  of  The  trustees 

of  the  Liver- 

the  committing  of  the  grievances,  &c.,  the  plaintifls  were  pool  Docks  are 

t  t  I-      a  corporation 

the  owners  of  a  cargo  of  guano,   then  on  boards  a  snip  receding  tolls 
called  the  ''  Sierra  Nevada,"  which  ship  had  arrived  at  f^  the  pur- 
the  port  of  Liverpool  from  parts  beyond  the  seas  with  ^gh^apub- 
the  said  cargo ;   and  was  then  lawfully  navigating  in  the  Jjhic?the^™ 
said  port,  and  the  defendants  lone  before  and  at  the  same  members  de- 

*       '  ®  nve  no  emolu- 

time  were  the  owners  of  a  certain  dock  in  the  said  port  of  ™«°^  •«<!  they 

have  a  discre- 

Liverpool,  called  the  Wellington  Dock,  made  and  constructed  tion  as  to  the 
by  the  said  trustees  under  the  powers  of  a  certain  Act  their  funds, 
(7  &  8  Vict.  c.  Ixzz.),  and  of  the  several  Acts  incorporated  time  and  man- 
therewith;  and  under  and  by  virtue  of  the  said  Acts,  before  ^hey  wiTl  repair 
and  at  the  time  of  the  committing  the  said  grievances,  were  ^%y  g^oj^.  4. 

and  still  are  entitled  to  receive,  and  did  receive,  divers  port  S*  ?"?*!"• "' 

'  '  *        3. 4.,  It  IS  pro- 

duties,  &C.,  from  and  in  respect  of  vessels  naviiratine  in  the  ^'^^^  ^^^  '^ 

■^  o        C7  order  to  carry 

said  port  and  otherwise,  which  said  port  duties,  &c,  the  into  execution 

the  powers  of 

defendants  were,  under  and  by  virtue  of  the  said  Acts,  to  the  Liverpool 

apply  and  dispose  of,  and  it  was  their  duty  under  the  same  committee  is  to 

Acts  to  apply  and  dispose  in  and  about,  amongst  other  twelvenomi- 

things,  the  maintaining,  cleansing,  supporting  and  preserv-  ^j!jr^ioS*and 

inff  the  said  dock,  to  wit,  so  as  to  be  in  a  fit  state  for  etg°t  by  the 

^  merchants  of 

vessels  entering  into  and  navigating  the  same ;  nevertheless,  Liverpool ;  and 

that  the  oom- 

although  before  and  at  the  time  of  the  committing  the  said  mittee  or  any 

seven  of  them, 
ioclodinff  the  chairman,  who  has  the  custody  of  the  common  seal  of  the  trustees,  should  have, 
use,  ana  exercise  exclusively  all  and  every  the  powers  and  authorities  in  relation  to  the 
execution  and  carrying  into  effect  the  several  powers  of  the  Liverpool  DocIk  Acts,  vested  in  the 
trustees  by  virtue  of  those  Acts,  subject  to  a  power  of  veto  in  the  trustees.  Held,  first,  that 
though  the  trustees  possessed  sufficient  funds  to  enable  them  to  keep  the  docks  in  a  proper 
condition,  they  were  not  responsible  to  the  owners  of  a  vessel  injured  by  grounding  on  an 
accumulation  of  mud  suffered  to  remain  in  the  docks. 

Secondly,  that  the  trustees  are  not  liable  to  an  action  for  a  neglect  of  duty   by  the 
committee. 
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grievanoesy  the  sums  of  money  and  funds  in  the  hands  of 
the  defendants,  arismg  from  and  produced  hy  the  said 
duties,  rates  and  chaiges,  were  fully  sufficient  and  adequate 
for  the  maintaining,  cleansing,  supporting  and  preserving 
the  said  dock  as  aforesaid,  in  addition  to  the  sadsfiiction  and 
discharge  of  all  other  charges,  liabilities,  and  incumbrances 
in  and  about  the  same,  of  all  which  the  defendants,  before 
and  at  the  time  of  the  committing  the  said  grievances,  had 
notice ;  yet  the  defendants  neglected  their  duty,  and  did 
not  take  due  and  reasonable  or  any  care,  in  or  about  the 
maintaining,  cleansing,  supporting  or  preserving  the  said 
dock,  insomuch  that  the  sud  vessel,  in  duly  endeavouring 
to  enter  into  and  navigate  the  said  dock,  struck  against  and 
became  embedded  in  a  laige  bank  or  mass  of  mud,  remain- 
ing, by  and  through  the  negligence  of  the  defendants,  in 
and  about  the  entrance  to  the  said  dock,  and  in  con* 
sequence  thereof  was  damaged,  and  water  and  mud  entered 
the  same  and  damaged  the  said  guano.  And  the  defend- 
ants also  neglected  their  duty  in  this,  that  well  knowing 
that  the  said  Wellington  Dock  and  the  entrance  thereto 
were,  by  reason  of  certain  great  accumulations  of  mud 
therein,  in  an  unfit  state  to  be  navigated  and  used  by 
vessels  then  used  and  accustomed  to  navigate  and  use  the 
same,  they  did  not  take  due  and  reasonable  care  or  any 
care  to  put  the  same  into  a  fit  state  for  that  purpose ;  but 
on  the  contrary  thereof,  negligently  sufiered  and  permitted 
the  said  dock  and  the  entrance  thereto  to  be  and  continue 
while  the  same  was,  as  they  well  knew,  and  by  their  per- 
mission, navigated  and  used  by  such  vessels,  in  an  unfit  state 
to  be  so  navigated  and  used  for  want  of  necessary  and 
reasonable  cleansing;  insomuch  that  the  said  vessel  being 
such  vessel  as  was  used  and  accustomed  to  navigate  and 
use  the  said  dock,  in  endeavouring  to  enter  into  and  navi- 
gate the  same,  struck  against  and  became  embedded  in 
the  last  mentioned  accumulations  of  mud,  and  by  reason 
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thereof  mud  and  water  entered  the  same  and  damaged  the 
said  guano. 

Demurrer  and  joinder  therein. 

Quoin  (with  whom  was  Hugh  Hill),  argued  in  sup- 
port of  the  demurrer  in  last  Easter  Term  (April  30). — 
The  defendants  are  trustees  under  an  act  of  parlia- 
ment,  acting  in  the  execution  of  a  public  duty  from 
which  they  derive  no  emolument,  and  are  therefore  not 
liable  for  mere  acts  of  nonfeazance.  The  dock-masters,  the 
servants  of  the  trustees,  may  have  been  guilty  of  neglect, 
but  the  trustees  are  not  therefore  liable.  That  propodtion 
was  established  in  Metcalfe  v.  Hetherington  (a).  These 
trustees  have  a  wider  discretion  as  to  the  application  of 
their  funds  than  the  trustees  appear  to  have  had  under  the 
Idaryport  Harbour  Act.  These  trustees  are  substantially 
the  same  body  as  the  corporation  of  the  town.  The  affairs 
of  the  trustees  are  managed  by  a  committee  consisting  of 
twenty-four  persons,  appointed  in  pursuance  of  the  14  &  15 
Vict.  c.  Ixiv.  The  Acts  under  which  the  docks  have  been 
built  are  very  numerous,  but  the  substance  of  them  is  as 
follows: — There  are  no  shares  and  no  capital  stock.  The 
docks  were  made  with  borrowed  money.  The  trustees 
have  no  interest  in  the  property,  which  is  simply  a  public 
trust  If  the  income  of  the  trust  increases,  the  trustees  are 
bound  to  reduce  the  rates  so  as  to  keep  the  income  and 
expenditure  on  a  level.  By  the  4  Vict,  c  xxx.,  s.  124,  the 
trustees  are  empowered  to  apply  the  monies  raised  under 
that  and  the  previous  Acts,  in  any  order  with  respect  to 
priority  as  to  the  trustees  shall  seem  expedient,  towards  the 
completion  of  the  several  docks,  &c.,  by  the  prior  Acts  and 
that  Act  authorized  to  be  made,  and  towards  the  several 
objects  in  the  several  Acts  mentioned,  in  the  general  man- 
agement of  the  trust  estate,  and  for  carrying  into  execution 

(a)  llEzch.  257. 
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all  the  provisions  of  the  several  Acts,  and  for  the  general 
improvement  and  reparation  of  the  docks,  basins  and  works 
of  the  trustees  (a).  Whatever  might  have  been  the  re- 
sjponsibilitj  of  the  corporation  before  the  passing  of  this 
Act,  this  clause  gives  them  a  discretion  for  the  exercise 
of  which  they  cannot  be  made  liable.  The  dock-masters 
are  responsible;  it  was  their  duty  not  to  have  allowed 
the  vessel  to  enter  the  dock  if  it  was  not  in  a  fit  state 
to  receive  her.  In  all  the  cases  in  which  actions  have 
been  held  to  be  maintainable  against  persons  for  non- 
feazance  under  Acts  like  those  now  in  question,  the  action 
has  been^  not  against  the  trustees,  but  against  the  persons 
guilty  of  negligence  directly  producing  the  injury  com- 
plained o£  The  defendants  were  acting  in  strict  accor- 
dance with  the  powers  entrusted  to  them:  The  Gtmemor 
and  Company  of  the  British  Cast  Plate  Manufacturers 
V.  Meredith  (i),  shews  that  for  so  doing  they  cannot  be 
held  liable.     The  6   Geo.  4,  c.  clxxxvii.,  s.  134(c),  em- 


(a)  This  enactment  is,  ''That 
all  the  monies  which  shall  be  col- 
lected, levied,  borrowed,  or  rabed 
under  and  by  virtue  of  the  said 
recited  Acts  and  this  Act  shall  be 
applied,  in  any  order  with  respect 
to  priority  of  such  application  as 
to  the  said  trustees  shall  seem 
expedient,  in  and  towards  the 
completion  of  the  several  docks, 
transit  sheds,  warehouses,  and 
other  works  by  the  said  recited 
Acts  and  this  Act  authorized  to  be 
made,  formed,  erected,  and  built, 
and  for  and  towards  the  several 
objects  and  purposes  in  the  said 
recited  Acts  and  in  this  Act  men- 
tioned, in  the  general  manage- 
ment and  conducting  the  said 
trust  estate,  and  carrying  into 
execution  all  the  provisions  of 
the  said  several  recited  Acts  and 


this  Act,  and  for  the  general  im- 
provement and  reparation  of  the 
docks,  basins  and  works  of  the 
said  trustees,*' 

(ft)  4  T.  R.  794. 

(c)  *'  And  be  it  further  enacted. 
That  it  shall  and  may  be  lawful 
to  and  for  the  said  trustees,  and 
they  are  hereby  authorized  and 
empowered,  from  time  to  time  as 
they  shall  see  occasion,  to  pay  or 
cause  to  be  paid,  out  of  said  rates 
and  duties  by  this  and  the  said 
Acts  authorized  to  be  levied  and 
received,  the  amount  of  any  dam- 
age occasioned  by  the  insufficiency 
of  any  of  the  present  or  future 
works  by  this  or  the  said  Acts 
authorized  to  be  established,  or 
the  amount  of  any  damages  sus- 
tained by  the  negligence  or  mis- 
conduct of  any  officers  or  servants 
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powers  the  trustees  to  pay  for  the  damage  occasioned 
bj  the  insaflBciency  of  their  works  or  the  negligence 
of  their  servants.  The  legislature  assumes  that  the  de- 
fendants will  make  compensation  to  parties  injured,  in  cases 
where  it  is  proper  that  compensation  should  be  made. 
Harris  v.  Baker  (a)  and  HcM  v.  Smith  (b)  are  authorities 
that  the  defendants  cannot  be  held  responsible.  In  Jones 
V.  Bird{c)  the  act  complained  of  was  an  act  of  commission, 
and  the  persons  held  liable  were  those  directly  guilty  of 
negligence  in  doing  it.  [Alderson,  B. — The  principle  seems 
to  be  that  if  the  trustees  are  bound  to  do  a  thing  and 
they,  neglecting  their  duty,  do  not  do  it,  they  are  liable ; 
it  is  otherwise  if  they  have  a  discretionary  power.]  The 
omission  must  be  an  omission  to  do  an  act  of  perfect 
obligation.  There  was  no  obligation  to  expend  the  funds 
in  removing  the  mud  rather  than  in  carrying  out  any  of  the 
other  objects  for  which  the  funds  are  collected.  [Martin, 
6. — ^The  defendants  have  obtained  power  to  make  the 
docks  and  receive  the  dues;  they  have  ample  means 
enabling  them  to  keep  the  docks  in  repair,  and  yet  they 
have  neglected  to  do  so.  Can  there  be  a  stronger  instance 
of  neglect  of  duty  ?]  The  defendants  are  «  corporation  and 
can  only  act  by  their  oflBcers.  By  51  Geo.  3,  c.  cxliii., 
8.  79,  as  often  as  the  trustees  deem  it  necessary  for  the  pur- 
pose of  repairing  the  docks,  frc,  after  notice,  masters  shall 
remove  their  vessels  from  the  docks ;  and  if  they  fail  to  do 
soj  the  harbour-master  and  the  dock-masters  have  power  to 
remove  ships  out  of  the  docks  to  such  station  as  they  think 
fit.  Sect  81  empowers  the  harbour-master  and  dock-masters 
to  direct  the  removal  of  vessels  from  one  part  of  a  dock  to 
another.    By  s.  82  the  harbour-master  and  dock-masters 
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employed  bj  the  said  trustees 
whilst  acting  under  the  orders  and 
directions  of  the  said  trustees.** 
(a)  4  M.  &  Sel.  27.    He  re- 


ferred also  to  Svtton  v.  Clarke^ 
6  Taunt.  29. 

(h)  2  Bing.  156. 

(e)  5  B.  &  Aid.  837. 
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haye  power  to  direct  the  time  and  manner  of  every  ship 
coining  into  the  docks.  Sect.  86  imposes  a  penalty  on  any 
master  bringing  a  vessel  into  the  docks  contrary  to  the 
directions  of  the  harbour-master  or  dock-masters.  The 
wrongs  if  any,  was  done  by  the  harbour-master,  in  allowing 
the  ship  to  enter  a  dock  which  required  cleansing  (a). 


Ckasby  (with  whom  were  Atherton  and  Wilie\  for  the 
plainti& — This  case  is  not  governed  by  Metcalfe  v.  Hether* 
ington  (i).  That  was  an  action  against  the  clerk  to  the 
trustees,  and  the  question  was  as  to  their  personal  liability. 
There  is  a  duty  cast  upon  the  defendants  to  take  reasonable 
care  that  the  docks  are  kept  in  such  a  state  that  ships 
can  enter  them  without  danger.  They  were  created  a  cor- 
poration, and  they  exist  for  the  purpose  of  keeping  these 
4ocks  in  a  proper  state.  By  2  Geo.  3,  c.  86,  s.  5,  the 
money  borrowed  is  to  be  applied,  after  payment  of  ezpences 
&C.,  to  the  maintaining,  cleansing^  supporting  and  preserv- 
ing the  two  present  wet  docks  and  piers,  and  the  executing 
and  performing  of  all  necessary  works  in  about  and  concern- 
ing the  same.  By  the  61  Geo.  3,  c.  czliii.,  s.  27,  there  is 
a  power  to  reduce  *the  rates,  leaving  sufficient  for  all  chaiges 
of  management,  &c.,  and  other  concerns  of  the  said  docks, 
&C.9  and  improving,  repairing  and  maintaining  the  same. 
By  s.  28  the  trustees  have  power  to  advance  the  rates,  as 
shall  from  time  to  time  be  expedient,  for  the  purposes 
aforesaid.  By  s.  79,  as  often  as  the  trustees  deem  it  neces- 
sary for  the  purpose  of  repairing  the  whole  or  any  part  of 
the  docks,  they  may  give  notice,  and  after  such  notice 
masters  are  to  remove  their  ships  from  the  docks.  The 
7  &  8  Vict  c.  Ixxx.,  s.  83,  regulates  the  conditions  under 
which  the  trustees  are  permitted  to  throw  into  the  river 
the  mud  which  may  be  taken  out  from  the  docks  in  cleans- 

(a)  As  to  harbour-masters  and      111,112. 
•dock-master,  4  Vict.  c.  xxx.,  ss.         (h)  11  Exch.  257. 
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ing  them.  There  is  a  consideration  for  the  obligation 
to  keep  the  works  in  repair,  viz.,  the  possession  of  the 
funds  provided  for  that  purpose.  The  repair  of  the  dock 
was  the  object  which  the  legislature  had  in  view.  Surely 
there  is  a  duty  cast  upon  a  corporation  to  take  some  care  to 
do  an  act  for  the  purpose  of  doing  which  it  was  created. 
They  take  ^^  munus  cum  onere.'*  In  this  respect  the  case 
resembles  Henley  v.  The  Mayor  of  Lyme  Regis  (a),  where 
an  action  was  held  to  be  maintainable  against  a  corporation, 
for  not  repairing  sea  walls  which  they  were  directed  to 
repair  by  a  charter  from  the  Crown,  conveying  a  borough 
and  pier,  or  quay  with  tolls,  to  the  corporation.  Here  the 
trustees  receive  the  funds  intrusted  to  them  for  their  own 
purposes  as  a  body  corporate.  There  has  been  a  neglect 
of  the  duty,  for  the  performance  of  which  they  were  created ; 
and  to  enable  them  to  perform  which  tolte  were  granted  to 
them  which  they  have  accepted.  [PdUocky  C.  B. — For  what 
purpose  do  they  take  the  tolls ;  do  they  take  them  for  their 
own  use  ?  That  seems  to  be  the  question.  Do  you  contend 
that  an  action  would  lie  against  the  corporation  of  the 
Trinity  House  for  not  laying  down  buoys?]  The  cases  as  to 
public  officers  (li)  do  not  shew  that  the  defendants  are  not 
liable.  If  a  person  takes  a  reward  for  the  discbarge  of  a 
public  duty,  any  one  who  has  sustained  an  injury  by  reason 
of  his  neglect  may  maintain  an  action  against  him.  The 
principle  recognised  in  Blakemore  v.  Glamorganshire  Canal 
Company  {c\  that  acts  of  parliament  like  those  now  in 
question  are  parliamentary  contracts,  establishes  the  liabi- 
lity of  the  defendants.  Here  the  trustees  exist  as  a  cor- 
poration only  for  the  purpose  of  dischaiging  a  particular 
duty.     Are  they  then  to  be  considered  as  a  wholly  irre* 

(a)  5  Bing.  91 ;  S.  G.  In  Error,  mand,  1  T.  R.  172. 

3  B.  &  Ad.  77.   In  Dom.  Froc.  1  (e)  See  per  ParAe,B.,  2  C.  M. 

Bing.  N.  C.  222.  &  R.  14K 

(p)  See   Macbeath  v.   HaleU^ 
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sponsible  body?  The  defendants  must  contend  that  they 
have  a  discretion  to  allow  the  harboar  to  be  out  of  repair. 
[Aldersan,  B. — The  trustees  have  a  discretion  as  to  the 
time  and  manner  in  which  they  will  repair.  They  could 
not  be  indicted  for  not  repairing.]  The  discretion  as  to 
the  mode  of  employing  the  funds  is  not  sufficient  to  exempt 
the  trustees  from  responsibility.  Discretionary  powers  must 
be  exercised,  subject  to  law  and  reason :  Leader  y.  Moxonia). 
There  b  a  duty  at  common  law ;  the  trustees  having  the 
entire  control  of  the  docks  and  taking  tolls  in  respect  of 
them,  are  bound,  as  long  as  they  admit  vessels,  to  take  some 
care  to  keep  the  docks  in  such  a  state  as  not  to  be  danger- 
ous to  vessels  entering  them:  Pamaby  v.  The  Lancaster 
Canal  Company  (b).  The  only  distinction  between  that 
case  and  the  present  is,  that  there  the  Company  were  share- 
holders, here  the  trustees  are  trustees  for  the  bondholders. 
(He  referred  also  to  White  v.  Crisp  {c)  and  Brown  v.  Mai- 
ktt{dy)  By  the  6  Geo.  4,  c.  clxxxviL,  s.  134,  the  trustees 
are  authorized  to  pay,  from  time  to  time  as  they  shall  see 
occasion,  out  of  the  rates  authorized  by  that  Act  to  be  levied, 
the  amount  of  any  damage  occasioned  by  the  insufficiency 
of  the  works,  or  the  negligence  of  the  officers  employed  by 
the  trustees.  Here  the  injury  was  caused  by  the  insuffici- 
ency of  the  works,  and  this  clause  affords  an  answer  to  the 
argument  that  paying  damage  would  be  a  misapplication  of 
the  funds.  [Pollock^  C.  B. — It  appears  to  me  that  the 
legislature  never  contemplated  that  an  action  would  lie 
against  the  trustees.] 


Quain,  in  reply. — In  all  the  cases  cited,  the  actions  have 
been  against  companies  formed  for  private  gain.  Henley 
V.  Mayor  of  Lyme  BegU  («)  differs  from  the  present  case. 

(a)  2  W.  Bl.  924.  (d)  5  C.  B.  699. 

(b)  11  A.  &  E.  223.  (e)  1  Bing.  N.G.222, 237. 

(c)  lOExch.  312. 


MICHABLBIAS  TERM,  20  VICT. 

In  the  House  of  Lords  (a)  Park,  J.,  in  delivering  the  opinion 
of  the  Judges,  put  the  liability  on  the  ground  of  express 
contract  The  plaintiff  must  contend  that  an  indictment 
would  lie.  The  case  of  Metcalfe  v.  Hetherington  (b)  is  not 
distinguishable  from  the  present. 

Cur,  adv.  vrdt. 

Pollock,  C.  B.,  in  Trinity  Term,  (May  22),  said. — ^It 
appears  that  by  6  Geo.  4,  c.  clzxzvii.,  s.  3  (c),  it  was  pro- 
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(a)  1  Bing.  N.  C.  222,  237. 

(h)  11  Exch.  257. 

(c)  Sect.  3.  "  And  be  it  further 
enacted,  That  in  order  to  carry 
into  execution  the  powers  and 
authorities  by  the   said  recited 
acts  and  this  act  yested  in  the 
said  trustees,  and  the  manage- 
ment  and  conducting  of  their 
estate  and  interest  in  the  said 
trust  a  committee  of  twentj-one 
persons,  including  the  chairman 
and  deputy  chairman,  of  such 
committee,  to   bo  called    '  The 
Committee  for  the  affairs  of  the 
Estates  of  the  Trustees  of  the 
Liverpool  Docks,*  shall  be  elect- 
ed,** **and  the  said  committee, 
when  duly  elected,  nominated  and 
appointed,  shall  from  time  to  time, 
when  and  so  often  as  shall  appear 
requisite  to  the  said  chairman  or 
deputy  chairman,  but  in  no  case 
less  firequently  than  once  in  each 
week,  be  summoned  to  meet  at 
such  times  and  places  as  shall  in 
such  summons  or  notice  be  ex- 
pressed ;  and  the  said  committee, 
when  80  assembled,  or  any  seyen 
or  more  of  them,  including  the 


chairman  or  deputy  chairman, 
shall  have,  use,  and  exercise  ex- 
clusively all  and  every  the  powers 
and  authorities,  in  relation  to  the 
execution  and  carrying  into  effect 
the  several  purposes  of  this  act 
and  the  said  recited  acts,  given  to 
and  vested  in  the  said  trustees  by 
virtue  of  this  act  and  the  said 
recited  acts.** 

Sect.  4.  ''  Provided  always,  and 
be  it  enacted.  That  all  and  every 
the  proceedings  of  the  committee 
hereinbefore  mentioned  shall  be 
entered  in  proper  books,  and  such 
books  shall  be  laid  before  the  said 
trustees  assembled  in  the  usual 
monthly  council  of  the  mayor, 
aldermen,  bailiffs,  and  common 
council  of  Liverpool,  or  at  any 
special  meeting  of  the  said  trus- 
tees, for  confirmation  or  rejection 
thereof;  but  that  all  the  proceed- 
ings, resolutions,  and  directions  of 
the  said  committee  shall  be  final 
and  conclusive,  unless  the  same 
be  annulled  or  made  void  by 
such  trustees  in  common  council 
assembled  at  their  general  month- 
ly meeting,  subsequent  to  the  day 
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vided  that  in  order  to  carry  into  execution  the  powers 
and  authorities  of  the  recited  Acts  (Liverpool  Dock  Acts) 
and  that  Act,  a  committee  of  twenty-one  persons,  including 
a  chairman  and  depu^-chairman,  to  be  called  **The  com- 
mittee for  the  afiairs  of  the  estate  of  the  Liverpool  Dock," 
should  be  elected ;  and  that  there  should  be  thirteen  trustees 
nominated  by  the  corporation  and  eight  by  the  merchants 
of  Liverpool ;  and  that  the  said  committee  when  assembled, 
or  any  seven  or  more  of  them  including  the  chairman, 
should  have,  use  and  exercise  exclusively  all  and  every  the 
powers  and  authorities,  in  relation  to  the  execution  and 
carrying  into  effect  the  several  purposes  of  that  Act  and 
the  recited  Acts,  given  to  and  vested  in  the  trustees  by 
virtue  of  that  Act  and  the  recited  Acts.  It  appears  from 
this  section  that  the  trustees  of  the  Liverpool  Docks  have 
no  power  whatever,  and  that  the  control  of  the  docks  is 
exclusively  conferred  upon  another  and  distinct  body.  This 
not  having  been  adverted  to  in  the  argument,  it  becomes 
necessary  that  the  case  should  be  re-argued  upon  this  point 


Q^ain  (with  whom  was  Hugh  Hilt)  now  appeared  for 
the  defendants,  but  the  Court  called  on 

Ckaaby  (with  whom  were  Atherton  and  Wilde^  to  support 


on  which  such  proceedings,  reso- 
lutions, or  directions  of  the  said 
committee  shall  have  been  had  or 
made,  or  at  a  special  meeting  of  the 
said  trustees  to  be  held  within  one 
week  next  after  the  said  general 
monthly  council  day,  and  unless 
two-thirds  of  the  said  trustees  or 
members  of  such  common  council 
or  special  meeting  present  at  such 
common  council  or  special  meet- 


ing, shall  direct  the  same  to  be 
annulled  or  made  void;  but  no 
order  or  resolution  of  such  com- 
mittee, directing  the  dismissal  of 
any  officer  or  serrant  of  the  said 
trustees,  shall  at  any  time  be  re- 
yoked  or  annulled  by  such  com- 
mon council  or  meeting  of  the 
said  trustees."  See  14  &  15 
Vict.,  c.  Ixiv.,  ss.  2,  3,  4,  5,  &c. 
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the  declaration. — ^The  powers  conferred  bj  the  Acts  are 
vested  in  the  committee  who  act  on  behalf  of  the  trustees. 
The  acts  of  the  committee  are  the  acts  of  the  trustees.  By 
the  6  Geo.  4,  a  clxxzvii.,  &  3,  a  committee  appointed  in  a 
particular  way  are  to  exercise  all  the  powers  vested  in  the 
trustees.  It  is  suggested  that  the  trustees  are  not  respon- 
sible, because  the  committee  is  not  appointed  by  the 
trusteea  The  corporation  of  the  trustees  of  the  Liverpool 
Docks  is  constituted  by  51  Geo.  3,  c.  cxliii.,  s.  1.  It 
consists  of  the  mayor,  alderman,  bailifis  and  common 
council,  that  is  to  say,  the  governing  body  of  the  old 
corporation,  which  consisted  of  the  mayor,  bailifis,  and 
burgesses  of  the  borough  of  Liverpool.  ^.Vhe  trustees  form 
a  body  distinct  from  the  municipal  corporation  and  hold 
separate  property.  The  7  &  8  Vict.  c.  Izxz.,  s.  137, 
contains  provisions  enabling  the  trustees  of  the  Liver- 
pool Docks  to  purchase  lands  from  the  corporation  of  the 
borough.  The  corporation  of  trustees,  having  merely  an 
artificial  existence,  can  only  speak  or  act  by  the  mouth  or 
hands  which  the  legislature  has  created  for  it.  By  the 
6  Geo.  4,  c.  clxxxvii.,  s.  7,  the  chairman  of  the  com- 
mittee, who  by  that  Act  was  to  be  a  member  of  and  chosen 
by  the  trustees,  has  the  custody  of  the  common  seal  of  the 
trustees.  The  seal  affixed  by  him  to  a  deed  would  bind 
the  trustees.  At  the  present  time  the  committee  consists 
of  twenty-four  persons,  twelve  nominated  by  the  council  of 
the  borough,  and  twelve  chosen  by  the  dock  ratepayers: 
14  &  15  Vict  c.  Ixiv.  They  have  the  management  of  the 
docks,  subject  to  the  veto  of  the  trustees:  14  &  15  Vict. 
c.  Ixiv.;  6  Geo.  4,  c.  clxxxviL,  s.  4.  All  the  clauses 
which  empower  the  committee  to  act  for  the  trustees  are 
part  of  the  constitution  of  the  corporation.  If  a  corpo- 
ration takes  powers  to  be  administered  in  a  particular 
way,  it  is  responsible  for  acts  so  done.    A  corporation  is 
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often  liable  for  the  acts  of  its  head  It  b  bonnd  by  the 
acts  of  persons  authorized  to  act  for  it  under  its  common 
seal  Here^  by  the  constitution  of  the  corporation,  the 
committee  are  its  agents.  The  chairman  of  the  com- 
mittee has  the  custody  of  the  common  seal  in  order  that 
he  may  when  necessaiy,  by  affixing  the  seal,  authenticate 
the  acts  of  the  committee  as  the  acts  of  the  trustees. 
The  6  Gea  4,  c.  clzxzvii.,  had  not  the  effect  of  alter- 
ing the  liability  of  the  trusteea  It  provides  that  the 
committee  shall  execute  the  powers  of  the  trustees. 
Throughout  the  acts  of  parliament,  acts  to  be  done  under 
this  provision  by  the  committee  are  spoken  of  as  the  acts 
of  the  trustees.  Thus,  where  the  repairing  of  the  docks  is 
obstructed,  the  7  &  8  Vict,  c.  Ixzx.,  s.  135,  gives  to  the 
tnutees  the  power  to  cause  vessels  to  be  removed  into  any 
other  of  the  docks,  and  the  expence  of  removal  is  to  be 
borne  by  the  trustees  (a).  If  the  trustees  are  not  respon- 
sible for  the  acts  of  the  committee,  no  one  would  be  so, 
because  it  is  practically  impossible  to  sue  the  committee  for 
acts  of  nonfeazance.  [Martin,  B. — May  not  the  committee 
be  a  corporation  (b)7] 


Pollock,  C.  B. — We  are  all  of  opinion  that  there  must 
be  judgment  for  the  defendants.  The  trustees  cannot  in 
point  of  law  be  made  responsible ;  they  have  no  control 
over  the  proceedings  of  the  committee.  From  the  lan- 
guage of  the  Acts  throughout,  it  appears  that  everything 
is  to  be  done  by  the  committee,  and  they  are  not  the 
same  persons  as  the  defendants^ 


Alderson,  B. — There  are  great  difficulties  in  the  case, 

(a)  See  idBO  4  Vict.  c.  xxx.,  BrideweaHaqnial,  10 B^. Sib.; 
8.  124.  Year  Book,  21  E.  4,  59  b.    Cm- 

(b)  See  The  Case  of  SutUm'e  servaiorsof  the  River  Taney.  Ash, 
HoipUal,  10  Hep.  dO(L;  Gate  of  lOB.  &C.  349. 
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but  it  is  impossible  to  make  the  trustees  liable  for  not  doing 
an  act  which  they  have  not  the  power  to  da  Upon  appeal 
to  them,  they  have  some  power  to  correct  acts  impro- 
perly done.  The  neglect  complained  of  is  the  neglect  to 
perform  a  du^  which  could  only  be  done  by  the  com- 
mittee. But  even  if  the  trustees  had  been  the  persons 
appointed  to  do  the  act,  according  to  the  case  of  Metcalfe 
V.  Hetheringtonf  which  governs  this,  they  would  not  be 
liable  to  an  action,  because  they  have  a  discretionary 
power,  the  exercise  of  which  cannot  be  controlled  or 
questioned. 


1856. 


61BB8 

V. 
TBU8TEK8 

OFTHB 
LlVXRPOOL 

Docks. 


Martin,  B. — ^There  are  great  difficulties  in  the  way  of 
holding  that  the  defendants  are  liable,  but  if  that  was 
the  only  point  in  the  case,  I  should  wish  to  consider  the 
Acts  with  great  care ;  for  if  the  view  we  at  present  take 
on  that  point  is  correct,  the  plaintiff  would  probably  be 
without  remedy.  But  I  think  that  this  case  is  governed 
by  that  of  Metcalfe  v.  Hetheringtony  and  that  the  rule  there 
laid  down  is  one  that  ought  to  be  discussed  in  a  Court 
of  error;  and  it  may  then  be  fully  considered  whether  the 
defendants  are  liable  for  the  acts  of  the  committee. 


Watson,  B.,  concurred. 


Judgment  for  the  defendants. 


EXCUEaUBR   REPORTS. 


Nm.  19.      Clerk  v,  LACRiSy  Pablic  Officer  of  the  UmoH  Bask,  or 

liONDOH. 

T.,aiiiarned  X  HE  declaiatioii  Stated  that  the  plaintiff  and  Geoi^ 
entitled  for  her  MaxweD^  who  died  before  this  suit,  in  Jaly,  18549  ezecated 
the  dindends  &  power  of  attorney  for  authorizing  certain  persons  therein 
*™        named  to  receive  the  dividends  or  monies  fixMn  time  to 


k^e MmeoT  ^™®  payable  to  the  plaintiff  and  Geoige  Maxwell  upon 
Sto"*'^aL'^  and  in  respect  of  certain  government  stock,  to  wit,  reduced 
p'A'^tiff^ve     three  per  cent  annuities  then  belonging  to  and  standing 

to  tbe  defeiid* 

aati,  ft  beokiog  in  the  names  of  the  plaintiff  and  Gecnge  SfaxweD;  and 
poircr  of  attor-  then  Sent  and  delivered  the  said  power  of  attorney  to  the 
the  dividends  s^id  banking  Company,  with  the  instrocUons  and  for  the 
time  directed  porp^^e  that  they,  the  said  banking  Company,  should  pay 
d^Hdencbto  t!  ^^^  dividends  upon  the  siud  stock  received  by  them  thioogh 
deffi^to^to^  and  by  means  of  the  said  power  to  Mis,  T^rrwhitt;  and  the 
p^rthedi^.  Said  banking  Company  then  received,  and  had  the  said 
B.,  bankers  at  power.  Subject  to  the  instructions  aforesaid,  and  upon  and 
wbcm  she  had  for  the  purpose  aforesaid.  That  the  said  banking  Company 
for  advances  afterwards,  by  means  of  the  said  power,  received  divers 
B.  to  her  bus-  dividends  upon  the  said  stock  amounting,  to  wit,  to  5002L, 
defendants  for  ^"^  ^^^  ^^^  P^J  ^^^  samc,  or  any  part  thereof,  to  the  sud 
STdiiid^ndT**  Mfb.  Tyrwhitt,  who  is  still  living  (although  a  reasonable 
*^  ?'  ^  ^i}^^  time  for  the  defendant  so  to  do  elapsed  before  this  suit), 

at  length  T.  ... 

wrote  to  the      and  applied  the  monies  so  received  as  aforesaid  to  other 

defendants  mt  ^ 

stating  that  in    purposes. — There  was  also  a  count  for  money  received  by 

future  she 
intended  to 

receire  tbe  diridends  herKlf.  Tbe  defendants,  notwithstanding  this  notice,  received  the  cnsaiii^ 
half-yearly  dividend,  and  truismitted  it  to  S.  &  B.  Tbe  plaintiff  baving  sued  the  defendants  for 
that  diTidend :  Heli,  that  tbe  facts  did  not  sapport  a  plea  of  payment  to  T.,  for  being  a  married 
woman  she  was  incapable  at  law  of  making  a  binding  contract  in  respect  of  her  separate  property* 
SembU^  per  PoOocA,  C.  B.,  that  the  facts  could  not  be  pleaded  by  way  of  equitable  defoocc, 
since  a  Conrt  of  law  could  not  work  out  all  the  equities  of  the  case. 


0. 
Laurie. 
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the  banking  Company  to  the  use  of  the  plaintiff  and  1856. 
Geoi]ge  Maxwell,  and  for  money  received  by  the  backing  q^^^ 
Company  for  the  use  of  the  plaintiff. 

Pleas :  to  first  count. — That  they,  the  said  Union  Bank, 
paid  the  said  dividends  before  this  suit  to  Mrs.  Tyrwhitt, 
to  wit,  by  payment  thereof  to  Messrs.  Salter  &  Bigwood 
of  Brussels,  who  were  authorized  by  Mrs.  Tyrwhitt  to 
receive  the  same  on  her  behalf. 

To  second  count — Never  indebted,  and  payment 

Replications,  joining  issue  on  the  pleas. 

New  assignment  to  the  first  plea. — ^That  the  plaintiff 
sues,  not  only  for  the  non-payment  of  the  dividends  in  the 
said  plea  mentioned,  but  also  for  that  the  banking  Company 
omitted  to  pay  to  the  said  Mrs.  Tyrwhitt,  as  mentioned  in 
the  declaration,  the  amount  of  other  dividends  upon  the 
said  stock,  to  wit,  dividends  which  became  due  and  payable 
upon  the  said  stock  in  the  month  of  October,  1855,  which 
amount  is  part  of  the  money  received,  as  mentioned  in  the 
declaration,  by  the  said  banking  Company  by  means  of  the 
said  power. 

Plea  to  new  assignment — That  the  Union  Bank  paid 
the  dividend  in  the  new  assignment  mentioned,  before  this 
suit,  to  the  said  Mrs.  Tyrwhitt,  to  wit,  by  payment  to 
Messrs.  Salter  &  Bigwood,  who  were  authorized  by  the 
said  Mrs.  Tyrwhitt  to  receive  the  same  on  her  behalf. — Issue 
thereon. 

At  the  trial  before  Martin  B.,  at  the  London  sittings 
after  last  Michaelmas  term,  the  following  &cts  appeared. — 
The  father  of  Mrs.  Tyrwhitt  had,  by  his  will,  left  a  certain 
amount  of  government  stock  to  the  plaintiff  and  one  Geoi]ge 
Maxwell  (since  deceased),  in  trust,  to  pay  the  dividends  to 
Mrs.  Tyrwhitt,  who  was  a  married  woman,  for  her  separate 
use.  In  the  year  1843,  Mr.  and  Mrs.  Tyrwhitt  went  to 
reside  at  Brussels,  and  the  former  opened  an  account  with 
Messrs.  Salter  &  Bigwood,  who  were  bankers  at  Brussels. 
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1856.        At  the  request  of  Mrs.  Tjrwhitt,  her  trustees  ezecnted  a 

^^     '      power  of  attorney,  enabling  the  defendants,  the  Union 

V-  Bank  of  London,  to  receive  the  diyidends.    The  trustees, 

Laubib. 

at  the  time  they  forwarded  the  power  of  attorney  to  the 
defendants,  requested  them  to  pay  the  dividends  to  Mrs. 
Tyrwhitt  On  the  1st  July,  1853,  Mrs.  Tyrwhitt  wrote  to 
the  defendants  as  follows : — 

«  Brussels,  1st  July,  1953. 

**  Gentlemen, — ^I  have  to  request  you  will  place  the 
amount  of  my  next  October  dividend;  146/.  Ids,  8dl,  to  the 
credit  of  Messrs.  Salter  &  Bigwood,  when  received. 

**  To  the  Manager  of  the  **  I  am,  &c, 

«  Union  Bank  of  London.  <*  J.  M.  Tyrwhitt" 

The  defendants  accordingly  transmitted  the  dividend  to 
Messrs.  Salter  &  Bigwood,  and  they  continued  to  transmit 
the  subsequent  dividends  up  to  April,  1855,  without  any 
objection  being  made  by  Mrs.  Tyrwhitt.  In  July,  1855, 
Mr.  and  Mrs.  Tyrwhitt  left  Brussels.  At  that  time  Mr. 
Tyrwhitt  was  indebted  to  Messrs.  Salter  &  Bigwood  for 

money  advanced.  On  the  5th  October,  1855,  Mrs.  Tyrwhitt 
wrote  to  the  defendants  as  follows: — 

"  10,  Ely  Place,  Holbom,  5th  October,  1855. 

**  Sir, — I  think  it  right  to  inform  you  that  in  consequence 
of  the  death  of  one  of  my  tnistees,  as  well  as  my  having 
left  Brussels,  I  have  been  obliged  to  have  a  new  power 
of  attorney  made  to  receive  my  own  dividends,  and  I  shall 
not  therefore  have  occasion  to  trouble  you  to  do  so. 

"  To  Mr.  Scrimgeour,  **  I  am,  &c. 

«  Union  Bank.  "Jane  Maria  Tyrwhitt" 

Notwithstanding  this  letter,  the  defendants  received  the 
dividend  due  on  the  10th  October,  1855,  and  transmitted 
it  to  Messrs.  Salter  &  Bigwood.  The  present  action  was 
brought  to  recover  the  amount  so  received. 

It  was  submitted,  on  behalf  of  the  plaintiff,  that  under 
these  circumstances  there  was  no  payment  of  the  dividend 
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.o  Mrs,  Tyrwhitt,  as  alleged  in  the  pleas.  It  was  contended,        1856. 
on  behalf  of  the  defendants,  that  thb  being  an  authority       ^T'^'^^ 

coupled  with  an  interest,  Mrs.  Tyrwhitt  had  no  power  tp  0. 

Laukis. 

revoke  it.  The  learned  Judge  was  of  opinion  that  Mrs. 
Tyrwhitt,  being  a  married  woman,  could  not  make  a  valid 
pledge  of  her  property ;  and  a  verdict  was  found  for  the 
plaintiff  for  the  amount  claimed,  leave  being  reserved  to 
the  defendants  to  move  to  enter  a  verdict  for  them. 

Bavill,  in  the  present  term,  obtained  a  rule  nisi  accord- 
iDgljy  on  the  ground  that  there  was  no  revocation  in  law 
of  the  authority  to  the  defendants  to  receive  the  money 
and  pay  it  to  Messrs.  Salter  &  Bigwood. 

J.  B,  Karsldke  shewed  cause  (Nov.  18). — The  defendants 
have  failed  to  prove  a  payment  of  the  dividend  to  Mrs. 
Tyrwhitt  The  trustees,  who  were  the  legal  owners  of  the 
dividends,  authorized  the  defendants  to  pay  them  to  Mrs. 
Tyrwhitt  She  directed  the  defendants  to  pay  the  divi- 
dends to  Salter  &  Bigwood;  but  by  the  letter  of  the 
5th  October,  1855,  she  gives  the  defendants  distinct  notice 
that  they  are  no  longer  to  receive  them*  That  operated 
as  a  revocation  of  their  authority  to  pay  the  dividends 
to  Salter  &  Bigwood.  The  defendants,  however,  set  up 
against  the  plaintiff,  who  is  the  legal  owner,  the  jus  tertii, 
and  say  that  they  have  paid  thb  dividend,  not  to  Mrs. 
Tyrwhitt,  but  to  Salter  &  Bigwood,  whose  authority  to 
receive  it  has  been  revoked.  Mrs.  Tyrwhitt,  being  a 
married  woman,  was  incapable  of  making  a  valid  contract 
so  as  to  pledge  her  separate  property  for  her  husband's 
debts.  The  defendants  have  undertaken  to  prove  that  they 
paid  the  dividend  to  Mrs.  Tyrwhitt;  and  in  order  to  do  so, 
they  must  shew  a  valid  irrevocable  authority  on  her  part 
This  is  not  like  the  case  of  GausMen  v.  Morton  (a),  where  A., 

(a)  lOB.  &C.  731. 
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1856.        being  indebted  to  B.,  in  order  to  diachaige  the  debt, 

^^^      ezecoted  to  B.  a  power  of  attorney,  authorizing  him  to  sell 

9.  certain  lands ;  and  it  was  held,  that  this  being  an  authority 

IJIUUX. 

coupled  with  an  interest,  could  not  be  revoked  (a).  Here 
there  was  no  valid  authority  from  a  person  competent  to 
contract  Moreover,  the  plaintiff  might  revoke  the  power 
of  attorney  at  any  time. 

Lushf  in  support  of  the  rule. — ^These  dividends  being 
flie  separate  property  of  Mrs.  Tyrwhitt,  she,  in  conjunction 
with  her  husband,  pledged  them  to  Salter  &  Bigwood, 
and  the  defendants  received  the  dividends  as  their  agents. 
A  married  woman  has  the  same  power  of  dealing  with  her 
separate  property  as  a  feme  sole;  and  the  plaintiff  directed 
that  the  dividends  should  be  at  the  disposal  of  Mrs. 
Tyrwhitt  [BramweU^  B. — The  plaintiff  never  gave  her 
the  power  to  make  an  irrevocable  disposition  of  them.] 
It  is  not  the  trustee  who  revokes  the  power.  [AUenon^  R— 
The  authority  given  by  the  plaintiff  to  the  defendants  was 
to  receive  the  dividends  and  pay  them  to  Mrs.  Tyrwhitt 
Suppose  the  plaintiff  had  directed  the  defendants  to  pay 
tiie  dividends  into  the  hands  of  Mrs.  Tyrwhitt,  and  they 
had  undertaken  to  do  so,  could  they  discharge  themselves 
unless  they  proved  that  they  had  paid  them  into  her 
hands?]  Mrs.  Tyrwhitt  being  capable  of  making  a  contract 
binding  her  in  equity,  it  is  as  much  irrevocable  as  a  con- 
tract at  law.  [Martin^  B. — The  defendant  must  prove  a 
contract  binding  in  a  court  of  law.  Suppose  the  plaintiff 
went  to  the  bank  and  said  **  There  is  a  sum  of  money  which 
I  direct  you  to  pay  to  Mrs.  Tyrwhitt,**  could  they  dischaige 
themselves  by  shewing  that  they  paid,  not  to  Mrs.  Tyrwhitt 
but  to  Salter  &  Bigwood?  Pollock^  C.  R — As  agunst 
the  plaintiff   might  not    the  bank  say,    '^You  told  us 

(a)  See  also  Smart  v.  Sandart^  5  C.  B.  895,  917,  note;    Yaies  t. 
Hoppe,  9  C,B.  641, 
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to  pay  to  Mrs.  Tyrwhitt,  and  she  has  given  us  a  direction 
as  to  payment  wbiph  she  cannot  revoke.]  The  plaintiff  in 
effsct  authorized  the  bank  to  pay  the  dividends,  according 
to  the  directions  of  Mrs.  li^whxtt  if  she  gave  any,  if  not, 
to  herself. 

The  Court  having  intimated  their  intention  to  conuder 
their  judgment, 

Ltuh  applied  for  leave  (in  the  event  of  ihe  judgment 
being  adverse  to  the  defendants)  to  plead  the  &ct8  by  way 
of  equitable  defence. 

Cur.  ado.  vult 

P0LLOCK5  C.  B.  now  said. — We  are  of  opinion  that  the 
rule  Ought  to  be  dischatged.  I  was  desirous  of  taking  such 
is  view  of  the  subject  as  the  justice  of  the  case  obviously 
requires;  for  it  is  a  great  hardship  on  the  parties  who  have 
lent  their  money  on  the  security  of  the  separate  property 
of  a  married  woman,  that  she  should  break  her  engagement 
and  say  that  she  was  incapable  of  being  bound.  We  are 
unable,  however,  to  adopt  that  view  of  the  subject  It 
seems  to  us  that  the  correct  view  is  this: — The  plaindff 
gave  to  the  defendants  an  authority  to  pay  the  dividends  to 
Mrs.  Tyrwhitt  He  gave  them  no  authority  to  pay  them 
to  persons  with  whom  she  might  contract  debts,  and  when 
the  {daintiff  comes  into  a  Court  of  law  and  claims  the 
dividends,  which  he  has  a  right  to  do  if  they  have  not  been 
disposed  of  according  to  his  directions,  it  is  no  answer  to 
say  that  Mrs.  Tyrwhitt  has  acted  with  a  want  of  honesty 
and  correctness  of  conduct.  The  plaintiff  is  pursuing  his 
duty  as  a  trustee  in  demanding  the  money,  and  he  has  a  right 
to  recover  it;  therefore  the  defence  fails,  and  the  rule  for  a 
new  trial  must  be  discharged. 

Mr.  Lush  proposed,  that  in  the  event  of  our  judgment 
being  adverse  to  the  defendants,  he  should  be  at  liberty  to 
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move  Sat  lesre  to  plead  the  hda  bj  way  of  eqmtaUe 
defence.  Wethink  it  better  tonjdta^ofcoaiie.  weeoidd 
not  giant  the  applkatian  except  on  affidavit^  and  i^  asia 
reij  likdy,  it  should  torn  out  that  the  wiD  contahw  a  daoae 
fortndding  anticipation  of  the  dirideod^  the  equitable 
defence  would  be  of  no  anfl.  It  aeema  to  me,  bowcTCT, 
that  there  is  another  and  a  larger  grooDd  on  which  mdi  a 
p]ea  cannot  be  jdeaded.  It  is  now  an  eataMiahed  rule, 
and  indeed  it  is  nacntial  to  the  canning  into  effect  the 
prorisioQS  of  the  statoie  which  allows  equitable  defences, 
that  no  such  defence  shaD  be  pennitted  except  wbeie  the 
joc^ment  upon  it  will  carry  oat  all  the  eqaities  beloc^ng 
to  the  matter  to  which  the  plea  refera.  Ytx  instance,  if  a 
person  is  sued  on  a  bond  or  corenant  mtder  seal,  and  the 
performance  has  been  dispensed  with  bj  an  instinmeDt  not 
nnder  seal,  or  by  some  other  matter,  so  that  a  Court  of 
equity  would  grant  an  ahsolute  and  ooconditimal  injone- 
tion,  bets  may  now  be  pleaded  which  fixmeriy  would  have 
been  no  defence  at  law.  But  there  tbe  judgment  of  the 
Court  works  out  the  whole  eqni^  so  as  to  do  ctHuplete 
justice  between  the  patties ;  that  would  not  be  so  here,  fw 
if  the  proposed  equitable  defence  were  pleaded  in  answer 
to  the  claim  of  the  pluntiff,  there  might  still  be  a  question 
whether  the  pluntiff,  as  tmstce,  might  not  be  liable  to  his 
cestui  qae  trust,  and  we  have  no  means  of  protectmg  bim 
against  such  a  proceeding.  It  appears  to  me,  therefore,  that 
this  matter  can  only  be  entertained  by  a  Court  which  can 
bring  all  the  parties  before  it,  so  that  the  whde  equi^  may 
be  worked  out. 

BaAVWELL,  B. — I  will  only  say,  that,  with  respect  to 

pleading  the  equitable  defence,  I  have  not  considered  the 
matter,  and  therefore  give  no  opinion  upon  it. 

Rule  discha^ed. 
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Hunter  v.  Gibbons.  jVor.  24. 

J^OVILL  bad  obtained  a  rule  calliDg  on  the  defendant  To  a  plea  of 
to  sbew  cause  why  tbe  plaintiff  should  not  be  at  liberty  to  Limitatioiu, 
deliver  an  equitable  replication  in  addition  to  other  repli-  of  trespass  or 
cations  already  allowed. — The  first  count  of  the  declaration  ^*^X°pilin- 
was  in  trespass  for  making  excavations  under  the  plaintiff's  aitowLdtorepW 
land,  and  takinir  away  and  converting  coal  and  ironstone.  ■•  *"  equitable 

'  o  J  o  answer,  under 

The  second  count  was  by  the  plaintiff  as  reversioner,  for  >•  B5  of  the 

Common  Law 

making  excavations  under  land  in  the  possession  of  Phcebe  Procedure 
Bradley,  a  tenant  for  life,  and  taking  away  coal  and  ironstone,  the  trespasses, 
The  third  count  alleged,  that  Phoebe  Bradley  was  seised  of  underground, 
certain  lands  for  life,  without  impeachment  of  waste,  the  j^Qaulentir 
reversion  thereof  belonging  to  the  plaintiff;  that  mines  and  5J"*^*|^^iff°Ji5 
minerals  lay  under  and  supported  the  said  lands;   that  within  six  years 

•'  *^'^  before  suit. 

Phoebe  Bradley,  by  deed,  leased  the  mines  to  the  defendant 
for  twenty-one  years,  if  Phoebe  Bradley  should  so  long 
live ;  and  that  the  defendants  during  the  time  entered 
&c.,  and  dug  out  coal,  &c,  which  supported  the  said  lands, 
and  so  negligently  worked  it  that  he  thereby  deprived  the 
supeijacent  lands  of  support,  &c. 

To  these  counts  the  defendant  pleaded  the  Statute  of 
Limitations. 

The  plaintiff  proposed  to  plead  in  answer  the  following 
equitable  replication — That  the  trespasses  in  the  first  count, 
were  the  breaking  and  entering  of  certain  mines,  &c., 
underground  and  out  of  sight,  and  not  then  opened  and 
in  work,  in  a  secret  and  clandestine  manner  and  without 
tbe  knowledge  of  the  plaintiff,  the  defendant  using,  for  .the 
purpose  of  committing  such  trespasses,  pits,  &c.,  of  him  the 
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defendant,  near  to  and  communicating  with  the  sud  mines, 
&C.,  of  the  plaintiff;  and  that  the  said  convenion,  &c.,  was 
V.  a  secret  and  clandestine  taking,  appropriation,  and  con- 

vrlBBONSa  ^1 

version  by  the  defendant,  without  the  knowledge  of  the 
plaintiff,  of  certain  coal  and  ironstone  before  then  secredy, 
&c.,  and  wrongfully  gotten  and  dug  by  the  defendant  from 
the  said  mines,  &&,  underground  and  out  of  sight,  by 
means  of  pits,  &c.,  of  the  defendant,  and  brought  to  the 
sur&ce  by  and  through  pits,  &c.,  of  the  defendimt :  and 
that  the  grievances  in  the  second  count  are  injurious  to  the 
revernon,  &c.,  by  means  of  such  secret  and  clandestine 
breaking,  &c.,  of  the  mines,  &c,  underground  and  out  of 
sight,  &&,  during  the  lifetime  of  the  tenant  for  life :  and 
that  the  grievances  in  the  third  count  are  injurious  to  the 
revernon,  &c.,  by  the  negligent  waking  by  the  defendant 
of  the  mines  and  minerals  under  the  said  land,  which  had 
been  leased  by  Phcebe  Bradley,  who  at  the  time,  &c,  was 
seised  in  her  demesne  as  of  freehold  of  the  said  lands, 
mines,  &c.,  and  that  the  defendant  worked  the  said  mines 
undeigroond,  &c,  by  means  of  workings  from  pits,  &&,  of 
the  defendant,  near  to  and  communicating  with  the  sud 
mines  so  leased;  and  that  it  was  then,  and  at  all  times 
thereafter,  down  to  a  period  within  six  years  before  this 
suit,  impossible  for  the  plaintiff  to  know  or  ascertain  the 
manner  in  which  such  workings  had  been  conducted,  or 
the  £ict  of  such  negligence:  And  the  plaintiff  says  that 
during  all  the  time  of  such  trespasses,  and  at  all  times 
thereafter,  down  to  a  period  within  six  years  next  before 
this  suit,  the  defendant  fraudulently  oonpealed  from  the 
plaintiff  the  £ict  of  such  trespasses  and  injuries  being 
committed,  and  of  the  improper  and  negligent  mode  of 
working;  and  for  the  purpose  of  concealing  such  fiict 
refused  to  permit  the  plaintiff  the  means  of  inspecting  and 
examining  the  workings  of  the  said  other .  mines  of  the 


V. 
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defendant,  near  the  mines  so  leased  to  the  defendant  as       1856. 
aforesaid,  and  thereby  ascertaining  by  means  of  the  pits  or      q,j,^ss 
shafts  of  the  defendant,  whether  the  plaintiff  had  been 
injured  as  in  the  declaration  mentioned.     And  that  until  a 
period  within  six  years  next  before  the  commencement  of 
this  suit,  there  were  no  means  of  discovering  or  ascertaining 
the  getting,  appropriation,  and  conversion  of  the  said  coals,. 
(NT  the  feet  of  such  trespasses  as  aforesaid  having  been  com- 
mitted; and  that  by  reason  of  such  clandestine  working, 
and  fraudulent  concealment  by  the  defendant  as  aforesaid, 
the  plaintiff  did  not  in  fact  know  that  the  said  coal  and 
ironstone  had  been  so  gotten,  appropriated  and  converted, 
or  the  said  trespasses  and  injuries  committed  by  the  de- 
fendant, or  of  the  said  negligent  and  improper  working ; 
and  that  the  same   respectively  became   knovm   to  the 
plaintiff  at  a  time  within  six  years  next  before  the  com- 
mencement of  this  suit 

Keating  and  Fischer  now  shewed  cause. — This  replica- 
tion cannot  be  allowed.  The  effect  of  it,  if  good,  would 
be  to  repeal  the  Statute  of  Limitations.  The  plea  does 
not  set  up  an  inequitable^  but  a  statutable  defence.  Such 
an  answer  as  the  present  has  never  been  allowed  to  prevail 
in  equity.  There  is  no  case  where  the  Courts  have  inter- 
fered to  prevent  a  defendant  from  pleading  the  l^al 
defence  under  the  statute.  In  fact,  a  defendant  is  never 
restrained  from  pleading  a  legal  defence  to  a  legal  demand, 
unless  by  reason  of  some  contract  or  previous  equitable 
relation  between  the  parties.  Blennerhassett  v.  Day  {a) 
may  be  cited  as  an  authority  to  the  contrary.  In  that  case 
the  object  of  the  bill  was  to  redeem  a  mortgage  :  the  term 
had  been  mortgaged  to  the  landlord,  the  legal  estate  was 
vested  in  a  trustee  to  receive  the  mortgage  money,  and  the 

(a)  2  Bali  &  Beatty,  104.    See  pp.  129, 130, 137. 
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1856. 


HUNTEB 
O. 

Gibbons. 


Court  refased  to  allow  it  to  be  set  up,  in  answer  to 
an  ejectment  to  try  the  question  whether  the  term 
had  been  forfeited,  so  as  to  deprive  the  representative 
of  the  mortgagee  of  the  right  to  redeem,  and  at  the 
same  time  the  Court  prevented  the  Statutes  of  Limita* 
tions  from  being  set  up,  on  the  ground  of  an  equitable 
relation  subsisting  between  the  parties.  Upon  all  l^al 
titles  and  legal  demands  courts  of  equity  are  bound  by 
the  Statute  of  Limitations ;  Hovenden  v.  Lord  Annes- 
ley  (a).  The  jurisdiction  to  give  damages  does  not  ordi- 
narily attach  in  equity  except  as  ancillary  to  some 
other  relief:  Story's  Equity  Jurisprudence,  s.  799(2}, 
Clifford  Y.  Brooke  (c).  Where  the  party  has  a  colourable 
right,  which  he  has  exceeded,  an  account  may  be  granted, 
though  the  jurisdiction  is  founded  on  a  trespass:  Thomas 
V.  Oakley  (d).  In  the  case  of  a  mere  trespass  it  is  probable 
that  the  Court  of  Chancery  would  not  interfere  at  alL 
The  Court  might  entertain  a  suit  on  the  ground  of  fraud, 
because  fraud  gives  a  concurrent  jurisdiction:  Booili  v.  Lord 
fVarrihgtan  (e),  Spence  on  the  Jurisdiction  of  the  Court  of 
Chancery,  voL  2,  p.  62.  Whether  it  would  do  so  in  a 
case  like  the  present  is  an  open  question.  Such  a  suit 
would  not  be  barred  by  length  of  time,  but  that  is  because 
the  Statute  of  Limitations  does  not  apply  to  suits  in 
equity. 


BoviUBXidPhipsony  in  support  of  the  rule. — The  question 
now  before  the  Court  is,  not  whether  the  replication  is 
good,  but  whether  the  plaintiff  shall  be  at  liberty  to  raise 
this  point     The  replication  is  admissible  upon  the  same 


(a)  2  Sch.  &  Lef.  631. 

(b)  Except  upon  very  peculiar 
equities  as  in  cases  of  fraud.  See 
lb. 


(c)  18  Vesey,  131. 
Id)  18  Vesey,  184. 
(c)  4Bro.P.  C.  164. 
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principles  as  the  replication  in  fTood  y.  DuHxrris  (a).     The        1856. 
case  of  Blennerhassett  v.  Day  (b)  shews  that  in  some  cases      ^^^^^ 
courts  of  equity  will  interfere  to  prevent  the  statute  from  «• 

*  '^  Gibbous. 

being  pleaded.     In  cases  of  fraud,  courts  of  equity  have  . 
entertained  demands  which  might  have  been  enforced  at 
law,  where  the  remedy  at  law  was  barred  by  the  Statute 
of  Limitations,  because  there  was  no  proceeding  at  law  by 
which  the  effect  of  the  statute  could  have  been  avoided; 
Blair  v.  Bromky  (c).     That  case  shews  that  the  plaintiff 
ought  not  to  be  precluded  from  raising  the  point  by  a 
replication  on  equitable  grounds.     Charter  v.  Trevefyan  (d) 
is  to  the  same  effect     Tlie  Imperial  Gas   Company  v. 
The  London  Gas  Company  {e)  is  the  only  direct  autho- 
rity that  fraud  is  no  answer  to  the  plea  of  the  statute. 
There    are   maby   dicta   to   the    contnuy.     In   Bree  v. 
Holkech  (f)  Lord  Manffield  says  that  there  are  many  cases 
which  fraud  will  take  out  of  the  Statute  of  Limitations.    In 
Clark  V.  Hougham  {g)  Best,  J.,  expresses  a  similar  opinion. 
£!x  parte  Bolton  (A)  is  a  decision   to    the  same  effect. 
[^Pollock,  C.  B. — I  cannot  think  that  a  Court  of  equity 
would  refuse  to  allow  the  defence  to  be  set  up ;  the  relief 
in  equity  would  be  different  from  what  the  pluntiff  would 
get  here.      The  statute  has  made  no  provision  for  an 
equitable  declaration  (t),  and  this  replication  will  not  admi- 
nister the  whole  equity  between  the  parties.]     As  to  the 
objection  that  a  Court  of  equity  will  not  interfere  to  pre- 
vent a  defendant  from  pleading  a  legal  defence  to  a  legal 
claim,  there  is  no  case  in  which  a  plaintiff  would  seek  to 

(a)  11  Exch.  493.  (e)  10  Exch.  39. 

lb)  2    Ball    k    Beattj,    104.  (f)  2  Doug.  654. 

See  also  Pincke  v.  Thomyeroft,  (g)  2  B.  &  C.  153. 

1  Bro.  C.  C.  289 ;  4  Bro.  P.  C.  (h)  1  Mont  &  Ayr.  60. 

102.  (t)  See   OtdUver  v.  GidUver, 

(c)  5  Hare,  542.  See  2  Fh.  354.  an/«,  p.  175. 

(rf)  11  CI.  &F.  714. 

VOL.  I. — N.  S.  U  H  EXCH. 
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reply  equitably  except  in  annwer  to  a  plea  good  at  law. 
Tbe  nature  of  the  relief  is  not  the  test  under  the  85th 
section  as  it  is  under  tbe  83rd;  the  plaintiff,  under  the 
65th  section,  may  reply  such  beta  as  avoid  the  plea  on 
equitable  grounds.  In  cases  of  fraud,  it  is  held  inCoorts  of 
equity,  that  tbe  statute  runs  from  the  lime  of  the  discovery 
of  the  fraud.  WAaUeif  v.  fFhalleyia);  Sotith  Sea  Compaiaf 
T.  fFj/mandKB{6).  This  replication  does  avoid  the  plea  on 
equitable  grounds.  If  the  Court  does  not  assent  to  that 
proposition  tbe  replicaUon  ought,  nevertheless,  to  be 
allowed,  in  order  that  the  plwntiff  may  have  an  opportanity 
of  obtuning  tbe  opinion  of  a  Court  of  error  upon  the  point 


Pollock,  C.  B. — I  am  of  opinion  that  the  mle  must  be 
discharged.  It  would  be  highly  mischievons,  and  would 
open  the  door  to  a  flood  of  litigation  if  we  decided  that 
this  replication  could  be  pleaded.  If  such  had  been  the 
meaning  of  the  l^^lature,  we  should  have  been  bound 
to  obey.  But  no  case  has  decided  that  fraud  is  an  answer 
to  eveiy  matter  that  may  be  set  up  as  a  defence.  Tbe 
plaintiff  must  go  into  equity  and  obtun  redress,  which  that 
Court  ought  to  give  him  if  bis  contention  here  is  well 
founded.  The  plaintiff  complains  of  a  trespass  to  his  land. 
Tbe  defendant  answers,  that  the  act  was  done  so  long 
ago  that  it  cannot  he  called  in  question  in  a  Court  of  law. 
To  that  tbe  plaintiff  purposes  to  reply  fraud.  The  plain- 
tiff's counsel  cited  one  authority  to  shew  that  where  there 
has  been  a  fraud  the  statute  cannot  be  set  up.  If  that 
were  so,  if  a  man  could  reply  to  a  plea  of  the  statute  that 
his  debtor  had  prevented  him  from  suing  by  fraud,  the 
equitable  replication  would  be  as  common  as  the  promises 
of  payment  which  people  used  to  prove  before  Lord 
Tenterdm'a  Act.  Mr.  BoviB  asked  us  to  allow  the  repli- 
(a)  3  Bligh,  1.  (b)  3  P.  Wma.  143, 
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cation  that  a  Court  of  error  might  decide  the  question 
of  its  validity  at  once.  But  the  defendant  would  deny  the 
truth  of  the  replication,  and  say  that  what  was  done  was  «• 

''  Gibbons. 

a  mistake.  No  sort  of  litigation  would  be  likely  to  be  more 
lasting  or  expensive  than  a  question  whether,  fifteen 
years  ago,  a  roan  took  his  neighbour's  coal  by  mistake  or 
fraud.  I  rest  my  decision  on  the  ground  that  a  Court  of  * 
equity  would  not  prevent  a  defendant  from  setting  up  this 
defence  under  the  statute.  I  therefore  think  we  ought 
not  to  treat  this  as  a  valid  replication,  or  allow  it  to  be 
pleaded. 

Aldebson,  6. — I  am  of  the  same  opinion.  The  statute 
21  Jac.  I,  c.  16,  s.  3,  says,  that  no  action,  &c.,  shall  be  brought, 
except  within  a  time  therein  expressed  and  not  after,  viz., 
actions  on  the  case  and  of  trespass  within  six  years.  The 
terms  of  the  enactment  are  absolute ;  and  there  is  no  pro- 
vision for  the  case  where  a  person  is  prevented  from  suing 
by  fraud.  Such  being  the  plain  meaning  of  the  words, 
the  plaintiff  now  calls  upon  us  to  say,  that  notwithstanding 
the  statute  a  person  may  maintain  an  action,  if  prevented 
by  fraud  from  suing.  But  it  is  for  the  legislature,  not  for 
us,  to  say  that  There  is  no  distinction  between  trespasses 
underground  and  upon  the  surface.  I  am  not  prepared  to 
say,  that  the  Court  might  not  interfere  in  cases  of  trust  or  of 
bad  faith,  or  that  it  might  not,  under  certain  circumstances, 
prohibit  the  pleading  of  the  Statute  of  Limitations.  Courts 
of  equity  have  been  in  the  habit  sometimes  of  prohibiting 
the  setting  up  of  inequitable  defences ;  thus,  they  will  pre- 
vent outstanding  terms  from  being  set  up  where  the  owner 
of  the  term  is  a  trustee  for  the  plaintiff.  At  law,  the  Judge 
was  always  obliged  to  allow  the  defence ;  but  that  difiiculty 
is  now  removed  in  cases  where  a  Court  of  equity  would  not 
allow  the  defence  to  be  set  up.    But  I  do  not  know  that 

H  H  2 


"*  SXCHEQUEB  BEPOSTS. 

1856.        (hat  Court  ever  has  interfered  to  prevent  the  pleading  of 
^^^      the  Statute  of  Limitationa.     The  plaintiff  must  seek  relief 

BRAmrELL,  B.— I  am  of  the  same  opinion.  The  aUtnte 
does  not  give  to  the  plaintiff  so  abeolate  right  to  repl; 
equitably.  The  Court  must  see,  Uiat  there  is  some  chance 
that  the  &cts  sought  to  be  replied  would  avoid  the  plea  oa 
equitable  grounds.  I  doubt  whether  s  Cotnt  of  equity 
would  prevent  the  Sutute  of  Limitations  from  being  pleaded 
ID  a  case  like  the  present.  But  for  the  statute,  that  Coort 
would  not  entertmn  the  jurisdiction.  In  Blair  v.  Srom- 
ley{a),  the  Vice  Chancellor  eud,  that  a  reason  for  the 
existence  of  the  jurisdiction  was,  that  there  was  no  remedy 
at  law.  In  Blamerhatiett  v.  Day{p),  the  object  of  the  bill 
was  not  to  restrain  the  defendant  at  law.  It  la  said  on  the 
other  side,  that  no  bill  lies  to  restrain  a  defendant  from 
pleading  a  legal  answer  to  a  legal  demand.  There  most 
then  be  some  other  equity.  The  Court  might  entertain  a 
suit  for  an  account,  but  in  that  suit  the  sum  to  which  the 
plaintiff  would  be  entitled,  is  not  that  which  he  would  get 
in  an  action  of  trespass.  In  equity,  the  phuntiff  would  be 
entitled  to  the  value  of  the  coal,  less  the  cost  of  getting  it ; 
at  taw,  he  would  be  entitled  to  its  value  at  the  mouth  of  the 
pit,  without  deduction.  If  then  this  replication  was  allowed, 
it  would  alter  the  rights  of  the  partiea  Again,  I  doubt 
whether,  under  this  section,  an  equitable  replication  can  be 
allowed  to  sustain  an  equitable  claim.  If  a  plaintiff  brings 
an  action,  to  which  there  is  a  good  defence,  but  there  are 
inatterB  shewing  that  he  has  a  good  equitable  claim,  why 
should  he  not  go  to  a  Court  of  equity  in  the  fiist  instance? 
In  Wood  V.  I}warrit{e),  the  question  was  not  whether  the 

(a)  S  Hare,  342.  (i>  2  Ball  &  Beatty,  104. 

(c)  11  Exch.  498. 
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replication  ought  to  have  been  allowed.     The  allowance  of        1355. 
an  equitable  replication  is  a  matter  of  discretion;  if  it  leads      "^    ^ 
to  an  inquiry  improper  to  be  submitted  to  a  jury,  that  is  a  «• 

reason  for  disaUowing  it  The  present  case  is  one  where  a 
jury  would  be  likely  to  be  prejudiced.  On  all  these  grounds 
I  am  of  opinion,  that  this  rule  ought  to  be  discharged. 

Watson,  B. — I  agree  with  the  rest  of  the  Court.  The 
85th  section  empowers  the  plaintiff  to  reply  ^' facts  which 
avoid  the  plea  upon  equitable  grounds.''  The  plaintiff 
must,  therefore,  shew  clearly  what  the  equity  is,  and  such 
fiu;ts  as  Will  support  the  equitable  answer.  I  want  to  see 
some  authority  to  shew,  that  if  there  is  fraudulent  conceal- 
ment of  trespasses,  the  plaintiff  has  an  equity  to  prevent  the 
statute  from  being  set  up ;  but  it  appears  to  me,  that  as  the 
action  is  for  damages,  a  Court  of  equity  would  not  inter- 
fere. This  Court  is  bound  to  see,  that  there  is  an  equity 
before  they  allow  the  replication.  It  is  a  good  ground  for 
discharging  the  rule,  that  this  is  an  action  brought  to 
recover  damages,  and  that  there  is  a  right  by  law  to  set  up 

the  defence. 

Rule  discharged  with  costs. 


■XOHBQOBK  BBKUm. 


Nov.  21.  Herrt  Beat,  Adminirtrator  of  Jambs  Bbat,  p.  Fwch. 

lleCoon  ff^   BULLAR  bad  obtained  a  rule,  calling  on  ihe 

ndder  dw  SOtb  defendant  to  shew  cause  why  he  should  not  answer  od 

MCtioD  of  tb«  '' 

Commoa  Liw  affidavit,  Stating  what  docameots  he  has  in  hia  possession, 

Proeedore  Act,  ,                                  ,     .                ,                         ■       j-        » 

18M,  order  i  custodj,  or  power  relatmg  to  the  matteis  m  dispute,  or 

uumT  on  (S-  ^^'  ^^  kuowB  as  to  the  custody  of  thetn,  or  any  of  them, 
ramcmi^^bii  "''^  whether  he  objects,  and  on  what  grounds,  to  the  pro- 
id  bti  po««-  (lactioD  of  such  as  are  in  his  poesession  or  power. 
nUting  to  itm  jhe  plaintiff  in  his  affidarit  (sworn  May  22)  stated,  that 


j«eu.  uiii  on  Bray,  to  recover  320JL  for  wages,  money  lent,  and  interest 
to  tbc  prodoc-  due  from  the  defendant  to  the  deceased,  and  for  damages 
■i«  IB  h^po^  for  wrongfully  refusing  to  render  an  account  to  the  plaintiff 
^ri^fil^r  ^  administrator :  that  the  intesUte  lived  In  the  service  of 


tba  Ui  tiff  ^^^  defendant  for  fifteen  years,  receiving  vrages  at  the  rate 

iiiihu4bitr«:t  of  201  a-year,  the  arreats  of  which,  toeetlier  with  other 

■ndinfernMd  monies,  be  left  in  the  hands  of  the  defendant  at  interest: 

taken  froin  a  that  the  plaintiff  believed  that  the  balance  due  amounted 

wbicTctn-  to  a  lai^r  sum  than  122/.:  that  the  intestate  died  in  Judc 

^r>^ralui^  1853;    and  in  November  1853,   the  plwntiff's  soUdtor 

t«  the  miiten  requested  the  defendant  to  furnish  him  with  an  account : 

IB  flUpOW  ^ 

'"'p'^ft''"'"'  ^^'  '^^  defendant  neglected  to  render  any  account  to  the 
wU,B.,iiu  plaintiff  until  April  1856;  but  since  the  commencement 
«rderioobuin  of  the  action,  the  defendant  rendered  an  account,  in 
tbuMction.  which  he  debited  himself  with  the  sum  of  XIAL  Zt.  7d. 
cut  thoufd  **  Bs  due  from  him,  and  credited  himself  with  certaio 
^'^'ibe*'  amounts  on  the  other  side  of  the  account.  The  plaintiff 
docutneni,  itw  ^jgo  stated  that  he  believed  that  the  defendant,  in  his  busi- 
w kieh  it  •ougfat  Dess,  kept  books  of  account,  cash  books,  ledgers,  and 
other  books,  papers,  and  documents,  as  men  In  buuness 
usually  do,   relating  to  their  servants'  wages,  and  other 
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money  matters  and  business,  and  that  he  had  done  so  during       1856. 
the  fifteen  yeare  while  the  deceased  was  in  his  service ;  and      ^"^^^^^ 
that  for  the  reasons  aforesaid,  as  well  as  for  other  reasons^  »• 

FiNOK. 

he  had  good  cause  to  suspect  and  believe  that  the  same 
books  of  account,  cash  books,  ledgers,  and  other  books, 
papers,  and  documents,  were  in  the  possession  of,  or  power 
of  the  defendant,  and  contained  entries  relating  to  the  mat- 
ters in  dispute  in  this  action,  shewing  that  the  defendant,  at 
the  time  of  the  death  of  the  intestate,  was  indebted  to  him, 
and  still  is  indebted  to  the  phdntiff  as  administrator,  in  a 
much  laiger  sum  than  122/.,  which  the  defendant  then 
admitted  to  be  due:  that  he  had  been  advised,  that  for 
the  purpose  of  prosecuting  the  action  with  effect,  and  in 
order  to  ascertain  the  amount  due,  it  was  necessary  to 
inspect  the  said  books,  &c.,  or  so  much  of  them  as  related  to 
the  account ;  and  that  such  books,  &c.,  would  be  material 
evidence,  and  enable  him  to  establish  his  claim  against  the 
defendant 

The  defendant  in  his  affidavit  stated,  that  according  to 
the  best  of  his  knowledge,  information,  and  belief,  he  had 
not  then,  and  never  had  in  his  possession,  &c«,  any  account 
books,  books  of  account,  &c.,  relating  to  the  matters  in 
question,  other  than  a  certain  general  book  of  account,  &c., 
produced,  &c.,  together  with  a  certain  memorandum  on  a 
separate  piece  of  paper  attached  to  the  said  book.  The 
defendant*s  attorney  swore,  that  a  statement  of  account,  a 
copy  of  which  was  annexed  to  his  affidavit,  was,  on  the  6th 
of  May  last,  produced  by  him,  and  handed  to  the  attorney 
of  the  plaintiff  for  his  perusal,  and  was  afterwards  returned 
by  him :  that  at  the  time  of  producing  the  statement  of 
account,  he  told  the  plaintiff's  attorney,  that  it  contained  a 
true  abstract  of  all  monies  mentioned  in  the  said  book  of 
account,  as  due  and  owing  to  the  plaintiff  as  administrator, 
from  the  defendant,  which,  to  the  best  of  his  knowledge 
it  did;  and  that  to  the  best  of  his  knowledge,  &c.,  the  said 
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1856.  book  of  account  was  the  only  document  in  the  poBseflBion, 
"J^^^  &C.,  of  himself  or  the  defendant,  containing  any  account, 
&c,  relating  to  the  matters  in  dispute  in  this  cause. 


9. 
FlHOH. 


r.  J»  Hodgson  now  shewed  cause. — The  applicant  does 
not  state  that  the  documents  of  which  he  seeks  to  enforce 
the  production  are  in  existence.  It  is  not  enough  to  say 
that  he  has  reason  to  suspect  and  believe  that  the  defendant 
has  books  of  account:  it  is  necessary  to  shew  that  the 
documents  exist  before  an  order  can  be  made  for  their  pro- 
duction. The  defendant  admits  that  there  is  one  book  of 
account  from  which  the  plaintiff  has  had  extracts,  but  the 
plaintiff  does  not  ask  simply  to  inspect  that 

H.  Bullar,  in  support  of  his  rule. — The  pluntiff,  being 
an  administrator,  has  no  means  of  knowing  the  particuUirs 
of  the  dealings  between  the  intestate  and  the  defendant,  or 
those  relating  to  the  books  of  account  in  which  the  trans- 
actions between  the  intestate  and  the  defendant  were 
entered.  If  this  affidavit  is  insufficient  no  conscientious 
man  could  obtain  an  order  for  the  production  of  documents 
under  such  circumstances.  In  Forshaw  v.  Lewis  (a)  an 
application  under  this  section  was  granted,  though  the 
tiffidavits  were  not  stronger  than  those  in  the  present  case. 
[Bramwettf  B. — Why  did  the  plaintiff  not  administer  inter- 
rogatories? In  proceeding  under  the  50th  section  it  is 
necessary  that  a  sufficient  affidavit,  shewing  the  existence  of 
the  document,  should  be  produced.  Aldersotiy  B. — The 
practice  in  Chancery  is  for  the  plaintiff  to  file  a  bill  against 
the  defendant,  and,  upon  the  answer,  to  move  for  the  pro* 
duction  of  documents  admitted  by  the  answer  to  be  in  the 
possession  or  power  of  the  defendant  (&).]     The  defendant 

(a)  ID  Excb.  712.  NMe,  1  Jac.  &  W.  227 ;  RenneU 

{h)  See    Danieirs    Chancery      v.  Sprye,  I  De  Gex  McN.  &  G. 
Practice,  1661,  1663.    Bamett  v.      656. 
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is  bon&d  to  render  as  account,  and  to  produce  the  memo- 
randa relating  lo  the  accounts  of  the  money  transactions 
between  himself  and  the  deceased ;  Freemajt  v.  Fairlie  (a). 
[Alderton,  B, —  That  is  not  disputed :  the  question  is 
whether  this  applicaUon  is  proper,  the  plaintiff  having  had 
an  ahstract  of  the  account,  and  not  having  asked  to  see  the 
book  from  which  it  was  taken.  If  the  rule  had  been  simply 
fur  an  order  for  the  inspection  of  that  book,  it  might  have 
been  mode  absolute.] 

Pollock,  C.  B. — This  rule  must  be  discbaiged.  The 
plaintiff  calls  on  the  defendant  to  shew  cause  why  he 
should  not  answer  on  affidavit  stating  what  documeiits  he 
has  in  his  possession  or  power  relating  to  the  matters  in  dis- 
pute, and  whether  he  objects,  and  on  what  grounds,  to  the 
production  of  such  of  them  as  are  in  his  poesesnon  or 
power.  Now  that  the  whole  matter  is  before  the  Court,  it 
appears  that  the  defendant  has  furnished  the  plaintiff  with 
an  abstract  of  an  account  giving  all  the  information  that  he 
can.  I^  on  application,  the  defendant  had  refused  to  allow 
die  plaintiff  to  see  the  book  from  which  that  account  was 
made  out,  the  plaintiff  might  have  come  here  to  compel  the 
defendant  to  produce  the  book;  but  he  only  oske  for  an 
answer  which,  in  reality,  has  already  been  given  to  him,  ^ 
and  he  has  no  right  to  put  the  defendant  to  such  unne- 
^  expense. 


Aldebsov,  B. — I  am  of  the  same  opinion.  The  de- 
fendant hod  one  book  in  which  the  accounts  between  him- 
self and  the  intestate  were  entered.  In  May,  1866,  an 
abstract  of  the  account  contained  in  that  book  was  banded  by 
the  defendant's  attorney  to  the  plaintiff's  attorney,  and  left 
with  him.  The  plaintiff's  attorney  was  then  told  that  it  was 
the  only  document  which  contained  any  entries  relating  lo 
(a)  &  Her.  43. 
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the  mattere  in  dispute.     The  plaintiff  made  no  application 
to  be  permitted  to  see  the  book. 


Bramwelt^,  B. — I  also  think  that  this  rale  moat  be 
charged.  The  plaintiff  is  not  at  liberty  to  call  on  the 
other  party  to  answer  on  affidavit,  when  it  is  obvious  that 
he  would  gain  no  benefit,  and  when  he  already  knows  the 
answer  which  he  would  get.  The  object  of  the  50th  section 
was  not  to  enable  a  person  to  apply  for  the  production  of 
documents  on  the  ground  that  it  is  probable  that  the  other 
party  possesses  something;  on  the  contrary,  it  provided 
that  the  applicant  should  state  his  belief  *^  that  some  one  or 
more  particular  documents,  to  the  production  of  which  he 
is  entided,  are  in  the  possession  of  the  other  party."  It  is 
said  that  the  plaintiff  is  an  administrator,  and  does  not 
know  what  the  documents  are,  but  the  legislature  has  made 
it  a  condition  precedent  that  the  affidavit  should  shew  the 
existence  of  the  documents. 


Watson,  B.  —I  am  of  the  same  opinion.  I  am  not  dis- 
posed to  say  what  particularity  is  necessary  in  the  affidavits 
of  the  applicant ;  but  upon  the  other  ground  I  concur  with 
the  rest  of  the  Court  I  do  not  think  that  this  application 
was  made  in  good  faith;  the  plaintiff's  attorney  saw  the 
account  on  the  6th  of  May,  but  the  plaintiff,  in  his  affidavit 
sworn  on  the  22nd,  does  not  state  anything  about  the 
interview  when  the  account  was  produced. 

Rule  discharged,  with  costs. 
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Kent  v,  Thomas. 


Nim.  17. 


X  HIS  was  an  action  of  covenant  on  a  mortgage  deed,  p.,  a  solicitor 
dated  Aagust  19,  1845,  for  the  payment  of  40002L,  and  byamortgagor 
interest.     The  defendant  pleaded  as  to  2000i  payment,  J^^tdSfta! 
and  as  to  the  interest,  except  I06i,  payment.    Issues  were  |^J^^^*^elit 
joined  on  these  pleas.  Aft^       h 

The  case  having  come  on  for  trial,  it  was  agreed  that  a  fraudnlently 

obtained  from 

verdict  shoold  be  taken  for  the  plaintiff,  subject  to  a  the  mortgu^or 
special  case,  which  was  in  substance  as  follows : —  principal.    At 

The  defendant  had  borrowed  4000/.  of  the  plaintiff,  gagee  received 
through  the  agency  of  one    Porter,  who  prepared   the  gjfuri^fr^'p" 
mortgage  deed,  and  was  the  only  attorney  employed.    The  ?]*"i?*^\ 
defendant  was  in  the  habit  of  paying  interest  regularly  to  P.*liowedthe 

*^  "^     °  o  .^  interest  to  fill 

Porter.  The  plaintiff  had  been  in  the  habit  of  receiving  the  into  trrear 

.  ^  .      ,   till  a  large 

interest  from  Porter  at  his  office.   For  some  time  he  received  sum  became 

it  with  tolerable  regularity,  and  when  it  fell  into  arrear  he  mortgagee, 

applied  to  Porter,  who  made  various  excuses,  such  as,  that  time  ^^e  mort- 

the  defendant  was  absent  from   England,  and  the  like.  Cpli^™on^o^ 

Porter  was  the  solicitor  of  the  plaintiff  and  his  family,  and  ™  mortgagor 

■  •f  m  conse<}uenoe 

had  been  executor  under  his  father's  will:    he  owed  the  f^  the  irregu- 
larity m  pay- 
plaintiff  about  70002L  on  various  accounts.     The  plaintiff  ment.    In 

September 

had  never  given  him  any  authority  to  receive  any  part  of  1853,  the  mort- 
the  principal  money.  The  defendant  had  formerly  been  thomor^agee 
a  solicitor ;  Porter  was  then  his  clerL  as  a  half  year's 

interest  on  the 
principal  re- 
maining due ;  that  led  to  an  explanation  and  the  discorery  of  the  frmndnlent  receipt  of  the 
principal  by  P.    The  mortgagee  did  not  repudiate  the  payment  at  the  time.    On  24th  of 
February,  the  mortgagor  wrote  to  inquire  in  what  way  he  should  pay  the  half-Tear's  interest 
just  due,  expressing  his  fear  that  P.  would  not  be  able  to  make  ffood  his  defali 
mortgagee.   On  the  26th  the  mortgagee  wrote  requesting  payment  by  check ;  an 
March  the  mortgagee  again  wrote,  sa^iuff  that  he  belie?ea  that  P.  was  hopelessly  involved,  and 
suggesting  that  the  loss  should  be  divided  between  them. 

Held,  that  P.  was  the  agent  of  the  mortgagee  to  receive  the  interest  but  not  the  principal ; 
and  that  in  order  to  bind  the  mortgagee  by  the  acts  of  P.  in  receiving  the  principal,  it  waa 
necessary  to  shew  either  that  what  he  £d  was  with  the  intention  of  adopting  the  acta  of  P.  or 
that  the  position  of  the  mortgagor  was  altered. 


make  ffocKl  his  defalcations  to  the 
nt  by  check ;  and  on  the  4th  of 
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In  1849  and  1850»  in  coneqoence  of  an  applical 
fiom  Porter  tar  pajment,  the  defendant  paid  him 
rams  on  aoooont  of  the  prindpal  money  doe,  amoonting  to 
2000L 

On  the  16th  of  Jolj  the  plaintiff  wrote  to  the  defend- 
ant:— **!  beg  toinfenn  yoo  that  there  is  nowdoe&r  aixeais 
of  interest  on  the  mor^i^  7622. 16i.  np  to  the  24th  of 
Febroaiy  kst  I  hare  to  request  immediate  pajmenL 
And  I  hereby  give  yon  notice,  that  onleas  it  is  paid  before 
the  24th,  on  which  day  a  fbrther  sum  of  872.  7s.  6dL  will 
beoome  dne,  I  shall  take  soch  measures  as  I  shall  be 
advised,  to  compel  payment,  &c.  I  intimated  to  solicitor 
Mr,  Porter,  that  I  should  require  the  principal  to  be  repaid. 
I  don't  know  whether  he  has  sent  yon  notice  thereoC* 

The  defendant,  in  answer,  wrote:— ^  July  19.  I  ne¥er 
was  more  surprised  in  my  life,  &c  So  fer  from  owing 
yon  762/.  16s.  for  interest  I  do  not  owe  you  one  ferthing. 
The  interest  has  been  regularly  paid  to  Mr.  Porter  every 
half-year,  &c.  Mr.  Porter  has  never  given  me  any  inti- 
mation of  your  wish  to  reoeiTc  the  principal,'*  && 

The  plaintiff,  in  reply : — ^"Aug.  2.  I  cannot  but  express 
my  surprise  and  annoyance  at  the  contents  of  your  letter. 
I  have  hitherto  looked  upon  Mr.  Porter  as  worthy  of  the 
most  implicit  confidence,  &c.  He  has  repeatedly  informed 
me  that  he  had  not  had  any  communicadon  from  yon  for 
a  long  time.  I  understand  that  he  was  actii^  tar  both 
parties  in  the  business  between  us.  Am  I  correct?  I  must 
request  that  yon  will  not  in  foture  make  any  payment  to 
him  on  my  account,  &c.  He  most,  I  fear,  hare  appro- 
priated to  his  own  use  the  7622.  I  have  sent  him  a  copy 
of  your  letter,"  &c. 

The  defendant  to  the  plaintiff: — '*Aog.  6.  I  always 
understood  Porter  was  acting  for  you  as  well  as  for  me, 
which  was  why  I  paid  him  the  money.  I  will  pay  you  the 
half-yearns  interest  doe  the  24th  instant,  as  you  may  direct.* 
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Oa  the  15th  of  September  the  plaintiff  wrote  to  the 
defendant,  reqoesting  payment  of  interest.  The  defend- 
ant remitted  43/.  IZt.  9d.  On  the  20th  of  September  the 
plaintiff  wrote  to  request  an  explanation,  wishing  to  know 
whether  Porter  had  deceived  bim,  and  only  lent  the 
defendant  2000/.,  and  stating  that  Porter  had  Uie  deed. 
On  the  21st  the  defendant  wrote  to  the  pluntiff: — "The 
43/.  iZt.  9d.  was  for  half  a  year's  interest,  due  the  24th 
ultimo,  for  2000^  only,  I  bavtag  paid  off  2000/:,  &c  It  is 
most  grievous  to  find  you  have  been  so  deceived,"  &c. 

On  the  24th  of  February  the  defendant  wrote,  "  In  what 
way  shall  I  pay  the  half-year's  interest  just  due  to  you,  &c. 
I  fear  that  Sir.  Porter  is  not  likely  to  be  in  a  position  to 
make  good  his  defalcations  to  you." 

On  the  26th  of  February  the  plaintiff  wrote: — "If  you 
employ  a  London  banker  the  safest  way  will  be  a  check, 
payable  to  me  or  order,"  &c. 

On  the  4th  March  plaintiff  to  defendant: — "  With  r^ard 
to  the  affiur  between  us  of  tbe  mortgage,  iti  which  Porter 
appears  to  have  acted  for  both,  and  I  am  afraid  will  turn  out 
to  have  deceived  both,  I  should  regret  veiy  much  if  any 
thing  I  say  raises  an  idea  of  my  wishing  to  take  advantage 
of  any  thing  that  has  occurred,  but  wish  to  suggest  to  you 
the  propriety,  or  at  least  prudence,  of  taking  an  early 
opportunity  of  stating  tbe  whole  affair  to  your  legal  adviser, 
and  learning  his  opinion  as  to  whether  it  is  an  equitable 
arrangement  for  tbe  whole  loss  to  &1)  upon  one  party  only. 
I  must  beg  of  you  to  dismiss  from  your  thoughts  any  idea 
of  a  hostile  or  offensive  nature  in  what  I  have  here  said. 
I  find  it  extremely  difficult  to  express  the  subject  with 
sufficient  clearness,  and  yet  at  tbe  same  time  avoid  any 
uncourteous  phrase." 

It  was  agreed  that  the  Court  were  to  draw  any  infe- 
rences of  fact  which  a  jury  might  have  done. 


r 
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The  qoestion  for  ihe  opinion  of  the  Court  is,  whether, 
under  the  circumstances  above  mentioned,  the  defendant 
has  established  his  first  and  second  pleas  of  payment,  or 
either  of  them.  If  the  defendant  has  done  so,  a  ▼erdict 
is  to  be  entered  for  him ;  if  not,  the  verdict  for  the  plaintiff 
is  to  stand  for  such  sum  as  the  Court  shall  direct 


BomU  (with  whom  was  Kayt)^  for  the  defendant — The 
plaintiff  adopted  the  acts  of  Porter.     As  to  the  interest : 
the  plainUff  had    always  received  the  interest  through 
Porter;  and  when  he  was  told,  in  the  letter  of  the  19th  of 
July,  that  all  interest  had  been  regularly  paid  to  Porter,  he 
did  not  in  any  way  disavow  Porter's  acts  as  his  agent 
It  cannot  be  contended,  since  the  case  of  WWdnsen  ▼• 
Candlish  (a),  that  an  authority  to  a  solicitor  to  receive 
the  interest  due  on  a  mortgage  is  an  authority  to  receive 
the  principal ;   but  here  there  was  no  repudiation  of  the 
acts  of  Porter  by  the  plaintiff.     On  the  15th  of  September 
the  plaintiff  writes  to  request  payment  of  half  a  yearns 
interest,  and  having  been  told  by  the  letter  of  the  27th  of 
September  what  the  facts  were,  he  does  not  repudiate  what 
had  been  done  by  Porter,  but  looks  for  a  remedy  to  him, 
and  accepts  43£  I3s.  9(L  as  the  half-year's  mtcrest  due  fix>m 
the  defendant     This  amounted  to  an  adoption  of  the  acts 
of  Porter.     The  letters  of  the  24th  and  26th  of  February 
again  shew  an  assent  to  receive  interest  upon  the  footing 
that  2000il  only  remained  due.   [AldersoUf  B. — The  plaintiff 
in  the  letter  of  the  20th  of  September  asks  whether  Porter 
only  lent  2000il     There  was  no  authority  in  feet  to  Porter 
to  receive  the  principal,  and  the  position  of  the  defendant 
does  not  seem  to  have  been  altered  by  any  thing  said  or 
done  by  the  plaintiff.      Pollock,  C.  B. — The   defendant 
must  shew  that  there  was  some  change  of  circumstances 

(a)  5  Exclu  91. 
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affecting  him.  In  Coles  v.  TTie  Batik  of  England  (a)  it  was 
held  that  the  Bank  had  a  defence,  because  their  position  was 
altered  by  the  plaintiff  having  received  interest  on  the  sum 
which  actually  stood  in  their  books.]  If  the  defendant  had 
been  told  at  once  that  the  loss  must  fall  on  him,  he  might 
have  taken  steps  against  Porter.  [Aldersonj  B. — 'The  doc- 
trine laid  down  in  Coles  v.  The  Bank  of  England  was 
qualiBed  in  Freeman  v.  Cooke  (ft).]  If  a  man  does  an  act 
as  agent  for  another  without  authority,  and  the  other  assents 
to,  or  adopts  or  confirms  the  act  so  done,  he  is  liable. 
There  is  a  sufficient  adoption  by  the  assent  of  the  plaintiff 
to  the  payment  of  interest  on  2000/.  [PoUock^  C.  B.— 
There  is  no  evidence  of  adoption  to  satisfy  me.  llie 
question  is  whether  the  plaintiff  did  any  of  the  acts  relied 
upon  with  the  intention  of  adopting  the  act  of  Porter.  I 
think  that  there  is  no  evidence  of  such  intention.  If  the 
defendant  could  put  the  case  on  another  footing,  and  shew 
that  he  was  placed  in  a  worse  position  by  the  acts  of 
plaintiff,  the  case  might  be  different.  Alderson^  B. — The 
payment  was  made  after  the  letter  of  the  20th  September.] 


1856. 


Kent 

V 

Thokas. 


Montagu  Chambers  (with  whom  DowdesvoeU)  appeared 
for  the  plaintiff,  but  were  only  called  on  to  argue  as  to  the 
first  point. 


Am>rb80N,  B. — The  interest  was  not  regularly  paid  to 
the  plaintiff,  and  no  complaint  was  made  by  him  to  the  de- 
fendant That  shews  that  the  plaintiff  treated  Porter  as  his 
own  agent  to  receive  the  interest  As  to  the  principal,  it  is 
clear  that  the  plaintiff  never  gave  Porter  authority  to  do 
more  than  receive  the  interest  Porter  took  upon  himself  to 
receive  the  principal,  and  the  defendant,  who  trusted  him, 
is  the  person  who  must  suffer. 

(a)  10  A.  k  £.  437.  (h)  2  Exch.  654. 
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w, 
Thomas. 


Watbon,  B. — When  a  solicitor  is  employed  by  two 
parties  he  is  often  agent  to  pay  as  well  as  to  receive.  In 
this  case  he  was  the  agent  of  the  plaintiff  to  receive  the 
interest;  but  as  to  the  principal*  Parke  B.,  in  fPilkuuon  ▼• 
CandUsh  {a\  pointed  out  that  an  authority  to  receive  the 
interest  on  a  mortgage  by  no  means  imports  an  authority 
to  receive  the  principal 

Verdict  to  be  entered  for  the  plaintiff  on  the 
first  plea,  and  for  the  defendant  on  the 
second. 

(a)  6  Exch.  91. 


No9,  7. 


By  5  Geo.  4, 
c.  83, 1.  4, 

erery  person 
running  away 
and  leaving  his 
wife  or  his  or 
her  child  or 
children 
chargeable,  or 
whereby  she, 
&n.,  shall  be- 
come charge- 
able to  any 
parish,  &c., 
shall  be  deemed 
a  rogue  and 
▼agiUiond,  and 
punishable  as 
sach.     Hdd, 
that  a  man 
leaving  his  wife 
cannot  be 
treated  as  a 
rogue,  unless 
the  wife  has 
become 
actually 
chargeable. 


Heath  v.  Heape. 

xxCTION  for  falsely,  maliciously,  and  without  reason- 
able or  probable  cause,  charging  and  accusing  the  plaiintifi; 
before  a  justice  of  the  peace,  with  unlawfully  running 
away,  and  leaving  his  wife  and  two  children  chargeable  to 
the  township  of  Swadlingcote,  and  upon  such  charge  pro- 
curing the  justice  to  grant  a  warrant  for  the  apprehension 
of  the  plaintiff,  &c.,  and  causing  the  plaintiff  to  be  arrested 
under  the  said  warrant     Plea. — Not  guilty. 

At  the  trial  before  Aldersan,  B.,  at  the  last  assizes  for  the 
county  of  Stafford,  it  appeared  that  the  plaintiff,  a  working 
potter,  not  earning  enough  to  enable  him  to  maintain  his 
wife  and  family,  left  them  and  went  in  search  of  work 
to  Liverpool,  and  afterwards  took  his  passage  to  America. 
The  defendant,  the  brother  of  the  plaintiff*s  wife,  on  the 
29th  of  June,  received  a  letter  informing  him  of  the  plaintiff's 
intention.  He  went  to  one  of  the  overseers,  and  asked  him 
what  was  to  be  done,  telling  him  that  the  plaintiff's  family 
would  become  chargeable  to  the  parish.  The  overseer 
referred  him  to  Mr.  Thomewill,  the  clerk  to  the  magis- 
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trates  at  Burton-on-Trent  The  defendant  went  to  Mr. 
Thomewill,  and  finally  laid  an  information  on  oath  before 
a  magistrate,  that  the  plaintiff  had  unlawfully  run  away, 
leaving  his  wife  and  family  chargeable  to  the  township. 
This  was  untrue,  the  plaintiff  having  provided  his  wife  with 
a  small  sum  of  money.  A  warrant  was  then  made  out,  and 
the  defendant  and  the  constable  proceeded  to  Liverpool, 
and  arrested  the  plaintiff  on  the  30th.  On  the  2nd  of 
July,  the  defendant  went  with  the  plaintiff's  wife  to  on6  of 
the  overseers,  told  him  the  whole  affair,  and  obtained  2s.  6d» 
as  relief  for  the  plaintiff's  wife.  The  plaintiff  was  brought 
before  the  magistrates  on  the  3rd  of  July,  and  discharged. 
The  learned  Judge  ruled,  that  there  was  no  reasonable 
or  probable  cause  for  making  the  charge,  reserving  leave 
to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  think  that  actual  chai^ability  was  not  necessary 
to  constitute  the  offence.  On  the  question  of  malice,  he 
told  the  jury  that  if  what  was  done  was  a  pure  mistake 
on  the  part  of  the  defendant,  that  would  be  no  malice ;  but 
that  the  attempt  to  support  the  case  by  the  contrivance 
resorted  to  after  the  arrest,  was  evidence  of  malice.  The 
jury  found  a  verdict  for  the  plaintiff. 
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Huddlestan  now  moved  for  a  rule  to  enter  a  nonsuit  in 
pursuance  of  such  leave ;  or  for  a  new  trial  on  the  ground 
of  misdirection. — By  the  5  Geo.  4,  c.  83,  s.  4,  "  every  person 
running  away  and  leaving  his  wife,  or  his  or  her  child  or 
children  chargeable,  or  whereby  she  or  they,  or  any  of 
them  shall  become  chai^eable  to  any  parish,  township,  or 
place,"  shall  be  deemed  a  rogue  and  vagabond,  &c.  The 
offence  is  the  running  away ;  if  the  natural  consequence  of 
so  doing  is,  that  the  wife  must  become  chargeable,  it  is 
enougL  lAlderson,  B. — By  the  3  Geo.  4,  c.  40,  s.  2,  all  per- 
sons who  threatened  to  run  away  and  leave  their  wives  or 
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children  cbaigeable,  &c.,  were  to  be  deemed  idle  and  dis- 
orderly persons;  but  that  was  altered  by  the  Act  now  nnder 
consideration.] — Secondly,  there  was  no  evidence  of  malice. 

Pollock,  C.  B. — There  will  be  no  rule.  The  questions 
are,  6rst,  whether  the  pIainti£F  was  a  rogue  and  vagabond; 
and  upon  that  point  I  agree  with  my  brother  Alderson^  uid 
think  that  his  ruling  at  the  trial  as  to  the  construction 
of  the  Act  was  correct  If  a  man  goes  away,  leaving  his 
fiunily,  until  they  become  chargeable  he  is  not  a  rogue  and 
vagabond.  Then  as  to  the  question  of  malice,  the  conduct 
of  the  defendant  in  colluding  with  the  overseer  and  obtain- 
ing from  him  relief  for  the  plaintiff's  wife,  is  evidence  of  the 
defendant's  feeling  with  reference  to  the  entire  transaction, 
as,  in  a  case  of  libel,  the  publication  of  an  additional  libel 
may  be  proved  as  evidence  of  malice. 


Martin,  B. — I  am  of  the  same  opinion.  The  action  is 
brought  for  causing  the  plaintiff  to  be  apprehended ;  and  he 
must  prove,  that  it  was  done  without  reasonable  cause  and 
maliciously.  The  plaintiff  was  not  a  rogue  and  vagabond ; 
for  the  4th  section  does  not  make  the  leaving  of  a  wife  and 
family  an  offence,  unless  chargeability  has  actually  occurred. 
Then  comes  the  question;  was  the  act  of  the  defendant 
done  maliciously  ?  If  the  defendant  had  merely  gone  to 
the  overseer,  and  simply  and  honestly  stated  what  had 
occurred,  such  an  act  could  not  have  been  said  to  have 
been  malicious.  But  it  was  a  question  for  the  jury,  whether 
he  was  acting  in  good  faith  or  not ;  and  it  certainly  was 
evidence  of  malice,  that  the  defendant,  with  the  assistance 
of  the  parish  officers,  had  endeavoured  to  concoct  a  case 
against  the  plaintiff  after  his  apprehension. 

Bramwell,  B. — I  am  also  of  opinion  that  the  ruling  of 
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my  bruther  Aiderum  was  correct.  I  tliink,  too,  that  if  a  miin 
leaves  hi§  wife  or  ftmily,  under  such  circumstances  that 
chai^geability  is  the  natural  and  necessary  consequence  of 
his  BO  leaving  them,  he  commits  the  oflfence  bj  running 
away,  bat  it  cannot  be  known  that  it  ts  committed  until  the 
wife  or  &mily  are  actually  chargeable. 

Rule  refused. 


Tbe  Kabl  of  Lucan  v.  Smith.  A'm.  at. 

JL  HIS  was  an  application  for  leave  to  plead  several  matters,  in  u  acttoa  of 
— Tbe  declaration  stated,  that  the  ptaiotiff  had   held  the  wttiog  Im 
appointment  and  served  as  lieutenant-general,  commanding  ihMi^allemd 
the  cavalry  division  of  her  Majesty's  forces  employed  in  J™'"»*»™ 


the  war  against  Russia ;  and  that  the  defendant  falsely  and  "^^  \^^^ 
maliciously  printed  and  published  of  tbe  plaintiff,  as  such  tontliCT  with 
lieutcDBnt-geDerat,  tbe  words  following,  that  is  to  say : —  gniltj. 
"  m  as  we  think  of  Lord  Lucan  (meaning  the  plaintiff) 
and  Lord  Cardigan,  we  foel  convinced,  that  had  they  been 
under  the  orders  of  a  competent  commander-in-chief,  of 
one  Who  would  have  known  and  treated  them  as  soldiera 
only,  even  they  would  not  have  disgraced  and  discredited 
the  name  and  fame  of  England,  or  would  have  been 
obliged  to  resign.  Insolent  and  disorderly  as  they  are, 
much  inclined  as  they  are  to  abuse  their  podtions,  relying 
as  they  do  for  support  on  a  bad  system  of  favoritism  in 
high  quarters,  they  are  both  brave  men;  they  have  both 
some  military  spirit  and  aspirations,  and,  used  as  instru- 
ments by  a  firm,  vigorous,  competent  commander,  whose 
firm  will  they  respected  and  feared,  something  might  have 
been  made  of  them.  Not  being  so  commanded,  all  their 
natural  and  acquired  vices  and  defects  had  fiiU  play,  and 
I  i2 
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have  introdaced  into  the  military  history  of  their  country 
an  episode  of  the  most  discreditabte  descnptioo,  whicb  is 
not  to  be  shuffled  out  of,  because  the  Board  of  General 
Officers  happens  to  have  hit  on  the  true  caaae  why  supplies 
could  not  be  conveyed  from  Balaklava  to  the  front.  No, — 
the  Lucan- Cardigan  scandal  still  remuns  nndiminbhed  la 
real  gravity,  at  once  a  warning  and  an  instruction  to  the 
Duke  of  Cambridge,  as  to  the  heavy  responsibility  be  ban 
assumed  at  the  Horse  Guards.  His  first, — his  imperative 
duty,  will  be  to  throw  himself  upon  the  young  and  ener- 
getic officers  of  the  anny,  to  seek  out  and  elevate  to  pUces 
of  trust,  true  ability  and  zeal,  to  introduce  into_  the  service 
a  deeper  sense  of  responsibility,  a  more  earnest  sense  of 
du^,  than  the  truculent  insubordination  of  the  two  white- 
washed Peers  (thereby  meaning  the  plaintiff  as  one  of  the 
said  two  Peers),  and  the  frivolous  tone  of  the  report  upon 
which  we  have  been  commenting,  proves  to  prevul  among 
the  senior  members  of  the  jmifesdon." 

Hie  defendant  proposed  to  plead,  first,  not  guilty; 
secondly,  a  plea  in  substance  as  follows : — "  That  the 
plainliS*  was  the  general  commanding  the  cavalry  din- 
»on  in  the  East,  and  that  the  Earl  of  Cardigan  was  the 
general  commanding  the  light  cavalry  brigade,  part  of 
such  force ;  that  during  such  command  disputes  arose 
and  complaints  were  made  by  each  of  the  conduct  of  the 
other  of  tbero  in  their  respective  commands.  That  great 
disasters  happened,  and  great  losses  of  men  and  horses. 
That  the  disputes  between  the  plaintiff  and  the  Earl  of 
Cardigan  were  injurious  to  tbe  service,  and  were  matter 
of  public  notoriety  and  of  discussion  and  complaint  amongst 
all  the  liege  subjects  of  her  Majesty.  That  the  plaintiff 
was  recalled.  That  her  Majesty  issued  a  commisHon  to 
Sir  J.  Mac  Ncill  and  Colonel  Tullocb  to  inquire  into  the 
causes  of  such  disasters.   That  the  said  commissioners  made 
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a  report,  animadverting  upon  the  conduct  of  the  plaintiff. 
That  a  commission,  afterwards  issued  to  the  Board  of 
General  Officers,  at  Chelsea,  who  made  a  report  with 
reference  to  the  matters  above  mentioned.  That  all  these 
things  were  matters  of  public  notoriety,  lliat  the  words 
in  the  declaration  were  part  of  an  article  in  a  newspaper, 
which  was  a  fair  and  bona  fide  comment  on  the  conduct  of 
the  defendant  in  his  public  capacity,  and  were  published 
without  any  malice  on  the  part  of  the  defendant.** 

Field  now  moved  accordingly,  and  argued  that  the  object 
of  the  plea  was  to  put  upon  the  record  facts  shewing  that 
the  allied  libel  was  a  fair  comment  on  the  public  conduct 
of  the  plaintiff  as  a  public  servant,  and  that  it  was  not  a 
plea  of  justification. 

Ltuh  shewed  cause  in  the  first  instance. — Under  the  plea 
of  not  guil^,  the  defendant  is  at  liberty  to  shew  that  the 
article  is  a  fair  comment  The  proposed  second  plea  pur- 
ports to  be  a  colourable  justification.  The  effect  of  it  is  to 
introduce  irrelevant  matter  upon  the  record.  The  allowance 
of  it  would  enable  the  defendant  to  put  irrelevant  questions 
and  introduce  topics  calculated  to  prejudice  the  jury.  By 
Reg.  Gen.  T.  T.  1853,  2,  several  pleas  founded  on  the  same 
subject  matter  of  defence  are  not  to  be  allowed.  [Bramwell^ 
B.,  referred  to  HoareY.  Siherlock  (a).] 

Field  was  heard  in  support  of  the  rule. 

Alderson,  B. — This  special  plea  ought  not  to  be  allowed 
with  the  general  issue.  It  only  states  matter  of  evidence, 
which  is  for  the  jury,  not  for  the  Court 
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(a)  9  C.  B.  20. 
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Bravwell,  B.— If  this  plea  were  allowed,  the  defendant 
might  seek  to  aral  himself  of  it  to  introduce  iirelerant 
evidence,  and,  if  the  Judge  at  the  trial  refiiBed  to  receive  the 
evidence,  would  donbdess  compUun  of  his  decision. 

Pollock,  C.  B.,  and  Watbcoi,  B^  concaned. 

Rnle  lefiised.— The  defendant  to  be  at  liber^ 
to  plead,  in  addition  to  the  general  issue,  in 
general  terms  that  the  allied  libel  was  a 
fair  comment. 


Mewb  t>.  Carh. 


T 


The  pluniiff  X  HE  declaration  stated,  that  the  plaintiff  put  op  for  sale 

Ep  pawl  "c-  b/  public  auction,  in  lots,  a  laige  quantity  of  timber  of  a 

of  timSCTT"''  eert*'"!  description,  &c,  under  and  subject  to  the  following 

■neral  lou  of  conditions  of  sale.    (The  declaration  set  out  the  conditioDS, 

dbicb  were  ^ 

niuold.  A  re*  of  which  the  following  onlv  are  material):— First,  that  the 

day!  ttwnttiit  _                       Tji             j            j 

ihs  defendant  highest   bidder    should   be   deemed   the    purchaser,    Sic 

tueiioneer  and  Fourthly,  that  the  goods  should  be  paid  for  and  cleared 

tbecatalt^oe  away  within    twenty-eight  days   from   the   day   of  sale. 

,  wldlii^thSrh  Sixthly,  that  in  default  of  compliance  with  the  above  con- 

*"  *£«^  'xhe  ^^'w™  *^*  deposit  money  received  shall  be  forfeited,  and 

■Dctioneer  tbeo  ^^  purchasers  shall  be  liable  for  all  loss,  chanres,  interest  of 

■rote  in  the  "^                                                                                   ^^ 

defendanta  money,  or  any  expenses  whatever  attendant  on  a  resale, 

preaenco  hia  ,                                                 i  i-                . 

Dame  in  the  either  by  private  contract  or  public  auction.    Averments : 

calalc^e 

□ppodle  ifaen 

luti :  HM,  that  the  uietioDeer  «■*  not  the  agent  of  the  defendant  >o  ai  to  bind  him  b;  •igning 

hii  name,  and  cnniequenllj  there  wai  no  nifficieut  note  or  memorandnm  of  the  bargain  to  aati^ 

the  ITih  lectioB  of  tbo  Sutute  of  Frauda. 
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that  on  the  said  exposure  to  sale  of  the  said  timber,  the 
defendant  became  the  highest  bidder  for,  and  the  purchaser 
of,  (to  wit,)  two  lots  of  the  same,  on  the  conditions  afore- 
said, at  and  for  a  certain  sum  (to  wit,)  of  18321  6^.,  and  he 
agreed  with  the  plaintiff  to  become  the  purchaser  thereof  on 
the  said  conditions,  and  at  and  for  the  said  price,  and  to 
comply  with  the  said  conditions,  and  the  plaintiff  accepted 
him  as  such  purchaser;  and  although  the  plaintiff  has  at  all 
times  been  ready  and  willing  to  do  and  perform,  and  has 
done  and  performed  all  things,  and  all  things  have  happened 
to  entitle  him  to  a  performance  by  the  defendant  of  the  said 
conditions  of  sale  and  his  said  agreement,  and  although  the 
defendant,  according  to  the  said  conditions  of  sale  and  his 
said  agreement,  ought  to  have  paid  for  and  cleared  away 
the  said  lots  within  twenty-eight  days  from  the  day  of  sale, 
yet  the  defendant  did  not  nor  would,  at  any  time  within  the 
said  space  of  twenty-eight  days  from  the  day  of  sale,  pay  for 
or  clear  away  the  said  lots  or  any  part  thereof;  and  there- 
upon, in  accordance  with  the  said  conditions  of  sale,  and 
after  the  expiration  of  the  said  period  of  twenty-eight  days 
from  the  day  of  sale,  and  in  a  reasonable  time  in  that  behalf, 
the  plaintiff  did  resell  the  said  lots  by  public  auction  at  and 
for  a  less  sum  than  the  amount  so  to  have  been  paid  for  the 
same  by  the  defendant  as  aforesaid,  to  wit,  at  a  loss  of  20/. ; 
and  the  plaintiff  was  put  to  and  incurred  great  expense,  to 
wit,  a  further  sum  of  20L  for  and  in  respect  of  divers 
charges  and  expenses  attendant  on  such  resale,  &c. :  of  all 
which  premises  the  defendant  afterwards,  and  before  the 
commencement  of  this  suit,  had  notice,  and  was  then  re- 
quested by  the  plaintiff  to  pay  him  the  sdd  several  sums, 
but  the  defendant  has  hitherto  whoUy  negletted  and  reftised 
so  to  do. 

Plea. — That  the  defendant  did  not  become  the  highest 
bidder  for,  and  the  purchaser  of,  the  said  two  lots  on  the' 
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said  conditions,  nor  did  he  af^ree  to  become  the  parchaser 
thereof  on  the  said  conditions,  «t  and  for  the  said  price  and 
to  comply  with  the  said  conditioas;  nor  did  the  plundff 
accept  him  as  such  purchaser  aa  alleged. 

Keplication,  taking  issue  on  the  plea. 

At  the  trial  before  PbOock,  C.  B.,  at  the  last  Surrey  Asnzes, 
it  appeared  that  on  the  26th  October,  1856,  one  Cfaurcbill, 
on  behalf  of  the  pluntiff,  pnt  up  for  sale  by  auction  several 
lots  of  timber,  under  the  conditions  of  sale  mentioned 
in  the  declaration.  All  the  lots  were  not  sold;  and  on  the 
following  day  the  defendant  called  at  the  office  of  ChorchiU 
and  inquired  what  lots  remained  unsold?  Churchill 
thereapon  shewed  him  the  catali^ue,  and  he  selected  two 
lots,  whish  he  agreed  to  purchase.  ChnrchiU  then  wrote 
the  defendant's  name  in  the  catalogue  opposite  these  lot& 
Two  or  three  days  after,  the  defendant  again  called  and 
requested  to  know  what  further  lots  remuned  on  hand. 
The  catalogue  waa  shewn  to  him,  and  he  selected  two  other 
lots ;  and  on  being  informed  the  terms,  he  said  he  should 
consider  whether  he  would  become  the  purchaser  of  them. 
About  the  9th  November  he  again  called,  and  on  this  occa- 
sion he  agreed  to  purchase  these  two  lots.  Churchill  then 
wrote,  in  the  defendant's  presence,  his  name  in  the  cstat(^;ue 
opposite  these  lots,  and  also  the  agreed  price,  102.  10>.  per 
standard.  The  defendant  then  stated  that  as  the  prompt 
day  fixed  by  the  conditions  of  sale  at  twenty-eight  days 
after  the  day  of  sale,  viz.,  on  the  23rd  November,  was  so 
near,  he  could  not  pay  for  the  lots  then,  and  it  was  agreed 
that  the  twenty-eight  days  should  be  calculated  from  the  9tb 
November.  Evidence  was  adduced  to  shew  that,  by  the 
custom  of  the  trade,  persons  who  purchased  lots  from  those 
remaining  unsold  at  an  auction  were  always  considered  as 
bound  by  the  conditions  of  sale,  the  same  as  if  they  had 
purchased  at  the  auction. 
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It  was  objected,  on  behalf  of  the  defendant,  first,  that 
Churchill  waa  not  the  agent  of  the  defendant  so  as  to  bind 
him  by  his  signature,  and  consequently  there  was  no  con- 
tract in  writing  as  required  by  the  17th  section  of  the 
Statute  of  Frauds.  Secondly,  that  this,  being  a  sale  by 
private  contract,  was  not  subject  to  the  conditions  mentioned 
in  the  declaration.  The  learned  Judge  directed  a  verdict  for 
the  plainti^  reserving  leave  to  the  defendant  to  move  to 
enter  a  verdict  for  him. 

Sawkint,  in  the  present  term,  obtained  a  rule  am  accord- 
ingly, agunst  which 


Montagu  Chamberi  and  Matkem  now  shewed  cause. — 
The  auctioneer  was  the  agent  of  the  defendant,  and  the 
sale  waa  on  the  conditions  stated  in  the  catalogue.  [Pi^loek, 
C.  B. — The  cases  have  established  that  the  aucdoneer  is 
the  agent  of  both  parlies  at  the  Ume  of  the  sale;  hut  a 
traveller,  going  about  to  collect  orders,  who  writes  the 
names  of  those  who  ^ve  orders,  in  his  order  book,  does 
not  bind  them  as  buyers.]  Bird  v.  Boulter  (a)  decided 
that  an  auctioneer's  ctei^,  who  is  present  at  a  sale, 
is  the  agent  of  the  persons  to  whom  the  lots  are  knocked 
down,  so  as  to  bind  them  by  his  entiy  in  the  sale  book.  In 
Graham  v.  MmKm{b),  the  plaintiff's  traveller,  having 
received  from  the  defendant  an  order  for  goods,  made  and 
signed  m  hU  own  name  an  entry  of  the  contract  in  a  book 
of  the  defendant,  and  that  was  held  not  a  sufficient  memo* 
random  within  the  Statute  of  Frauds ;  but  the  Court  there 
say,  that  if  the  traveller  had  signed  the  defendant's  name, 
and  he  had  not  dissented  from  it,  the  case  would  have 
resembled  Bird  v.  Boulter.  Here  the  broker  signed  the 
name  of  the  defendant  in  bis  presence. 


(a)  4  B.  &  Adol.  443. 


(6)  3  Biiig.  N.  C.  603. 


^moAnu  ifipetnd  to  support  the  nik,  but  «w  not  called 


Pollock,  C.  B.— Tbe  rak  mnst  be  •bKihit&  The  aale 
in  qoMticm  took  place  amw  days  after  the  aoctkHi  was  orer, 
and  therefore,  as  regards  tbe  Statote  of  Fiand^  tbe  caae 
mnst  be  determined  as  anj  other  ordinary  sal&  The  parties 
cannot  set  op  a  custom  of  trade  to  repeal  the  Statnte  of 
Fraoda.  No  doobt  an  auctioneer  at  tbe  sale  is  i^nt  Sx 
both  seller  and  bnjer,  bo  as  to  bind  them  by  his  rigoature ; 
hot  the  moment  the  sale  is  orer,  the  same  princi[^e  does 
not  apply,  and  the  auctioneer  is  no  longer  the  agent  of 
both  parties,  but  of  the  seller  only ;  and  the  sgnature  of  the 
aeller  or  bis  agent  cannot  bind  the  buyer.  Hie  question  i^ 
whether  there  is  any  endenoe  to  take  the  case  out  of  tbe 
Slatote  of  Fraodt^  and  I  think  that  there  is  none. 

Aldbmoh,  B. — I  am  of  the  same  opinioD. 

BsAjnrsLL,  B. — The  only  reason  why  I  make  any  remark 
is,  that  the  obserratiuis  of  the  Court  in  Graluaii  v.  JAu- 
40*  (a)  may  not  be  misondetstood.  There  the  Court  said, 
that  if  the  traveller  had  signed  the  defendant's  name,  and 
be  had  not  expressed  any  dissent,  that  would  have  been  a 
recognition  of  agency.  Here  the  auctioneer  signed  tbe 
defendant's  name,  not  purportiog  to  act  for  him,  but  as  tbe 
person  who  sold  the  goods.  It  is  now  established  that  an 
auctioneer,  at  the  time  of  the  sale,  is  agent  for  both  buyer 
and  seller;  but  as  soon  as  the  sale  is  over,  the  reason  for 
tbe  rule  fiuls,  and  he  is  certainly  not  the  agent  of  the  buyer, 
unless  be  has  some  authori^  to  act  on  his  part. 

Watson,  B.,  concurred. 


(a)  S  BiDg.  N.  C.  fios. 
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Ths  liOCAL  Board  of  Health  of  KaioaTOS-vvas- 

HULL   V.    JoMXS. 

UeBT  to  recover  the  biud  of  II8Z.  4«.  lOd,  being  the 
amoDDt  of  an  improvement  rate  osseBsed  on  the  defendant, 
aa  owner  and  occupier  of  certiun  land  adjoining  and 
•butting  on  a  street  paved,  &a  bj  the  Local  Board  of 
Health  of  Ean^ton-upon-HulL — ^Plea:  Never  indebted. 

At  the  trial,  before  BramwcB,  B.,  at  the  bet  York  Asrizea,  ' 
the  following  &ct8  appeared  : — PreviouBlj  to  the  works  of 
the  pliuDtifia,  there  ran  in  front  of  some  land  of  the 
defendant,  and  lands  of  others  on  either  ude  of  his,  a 
public  footway.  Parallel  and  next  to  the  footway  was  a 
strip  of  land,  the  proper^  of  the  Corporation  of  Hull,  over 
which  there  was  no  way  or  right  of  way,  public  or  private. 
Parallel  and  next  to  that  was  a  piece  of  land  osed  as  an 
occupation  way,  and  beyond  and  next  to  that,  other  land, 
inclosed  and  belonging  to  various  owners.  In  1 855  the  plain- 
tifis  having  acquired  from  the  owners  of  the  soil  a  right  so 
to  do,  made  roads,  or  a  road  (as  they  said),  which,  with  the 
footpaths,  comprehended  the  old  footpath,  the  firet  parallel 
strip,  and  the  occupation  way.  In  the  middle  of  what  they 
called  the  road  (but  between  two  roads,  as  (be  defendant 
said),  they  reserved  a  strip  of  land  for  a  promenade, 
which  they  planted  with  trees,  and  made  communications 
through  it  from  the  one  road,  or  one  part  of  the  road,  to 
the  other.  For  the  paving  and  Sagging  and  channelling  of 
this  road  or  roads,  the  plaintifls  sought  to  recover  the'  rate 
in  question,  under  the  96th  section  of  "The  Public  Health 
Act,"  1S48  (11  &  12  Vict.  c.  63)  and  "The  Kingston- 


Tli«S9lIiMe- 
tioDof  "The 
Public  Hs^lh 
Act,  1848," 

power  ■  Lonl 
BoirdtoiDaka 
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1856.        Dpon-HuII  Improremnit  Act,"  1854  (17  *  18  Vict.  c.  d.) 
^^^^^^^^  T^  learned  Judge  was  ofotNiuoa  that  the  actian  was  not 
■'  ^i^'^"     BuiaUaaabie,  and  under  his  Lofdship's  directioo  a  verdict 
*-  was  fbond  for  the  defbadaoL 

Sir  F.  Thtaiger  now  mored  fcr  a  rale  nin  tar  a  new 
trial,  oa  tbegroondof  miadirection. — The  qnestioD  depends 
OD  the  coonderaiioD  of  cotaio  clauses  in  **  The  Public 
Health  Act,"  1848,  and  "The  King^on-npOD-Hull  Im- 
pforetnent  Act,"  1854.  Tie  69th  section  6[  the  PuMic 
Health  Act  proridea,  "  Thai  in  case  any  present  or  fiitnre 
street  or  any  part  thereof  (not  being  a  highway),  be  not 
sewered,  lereDed,  pared,  flagged,  and  channelled  to  the 
satis&ction  of  the  Local  Board  of  Health,  such  Board  may. 
by  notice  in  writing  to  the  respective  owners  or  occapiers 
c^  the  premisea  fronting,  adjoinii^  or  sbattit^  upon  such 
parts  thereof  as  may  require  to  be  sewered,  levelled, 
paved,  &c,  reqaite  them  to  sewer,  level,  pave,  &c.  the 
same,  within  a  time  to  be  specified  in  such  notice ;  and  if 
such  notice  be  not  complied  with,  the  said  Local  Boani 
may,  if  they  cjiall  think  fit,  execute  the  work  mentimied 
or  referred  to  therein ;  and  the  expenses  incurred  by  them 
in  BO  doing  shall  be  paid  by  the  owners  in  de&olt,  accord- 
ing to  the  frontage  of  their  respective  premises,  and  id 
sach  proportion  as  shall  be  settled  by  the  sarveyor,"  &c. 
Hie  term  "highway"  is  explained  by  the  15  &  16  Vict. 
c  42,  s.  13,  as  meaning  "any  highway  repairable  by  the 
inb^itants  at  large."  By  the  interpretation  claase  of  the 
Public  Health  Act  (sect  2),  the  word  *'  street"  shall  api^v 
to  and  include  any  highway  (not  heii^  a  turnpike  road), 
and  any  "  road.  &c."  "  whether  s  thoroogbfare  or  not." 
nerefore  this  new  road,  made  by  the  Local  Board,  was  a 
"street"  within  the  meaning  of  that  AcL  By  the  27th 
section  of  the  KiDgstoD-upon-HuJl  Improvement  Act,  the 
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Ijocal  Board  maj,  b;  agreement,  purchase  and  otherwise  1856. 
acquire  lands.  By  section  80,  the  Local  Board  is  empowered,  LMTTB^ni, 
by  agreement  with  the  owners  of  any  lands,  to  lay  such 
lands  into  (he  street,  and  all  parts  of  snch  streets  shall 
be  public  streets.  Herefore  it  was  clearly  competent  for 
the  I,ocal  Board  to  agree  with  the  Corporation  for  the 
purchase  of  this  piece  of  land,  and  lay  it  into  the  street. 
The  charge  upon  the  owner  of  the  adjoining  premises  is  in 
respect  of  hb  frontage,  therefore  he  is  to  pay  io  propordon 
(0  the  benefit  which  he  receives  from  the  improvement. 
The  Public  Health  Act  empowers  the  Local  Board  to 
make  two  descriptions  of  rate,  viz.,  a  "  special  district  rate" 
(sect  86^  and  a  " private  improvement  rate"  (sect  90); 
and  by  (he  Kingston-opon-Hull  Improvement  Act  the  rate 
may  be  either  wholly  prospecdve  or  wholly  retrospective, 
or  partly  prospective  and  pardy  retrospective.  The 
128th  section  of  the  latter  Act  provides,  "  That,  subject  to 
the  power  of  the  Local  Board  to  recover  in  a  summary 
manner  Irom  the  owners  of  premises,  fronting,  adjoining 
or  abutting  upon  any  street  (not  being  a  highway),  the 
expenses  of  sewering,  levelling,  paving,  flagging,  and  chan- 
nelling of  such  street,  the  Local  Board,  for  the  parpose  of 
defraying  their  expenditure  in  or  about  the  first  paving 
and  flaf^ng  by  them  of  any  streets,"  &c.,  "shall  make  and 
levy,  in  respect  of  the  premises  situate  in  the  district  or 
part  of  a  district,  for  the  benefit  of  which  the  expenditure 
is  or  is  to  be  incurred,  one  or  more  special  dbtrict  rate  or 
rates,  or  private  improvement  rate  or  rates  for  the  same." 
Elmer  v.  The  Local  Board  of  Health  of  Norwich  {a)  is  an 
authority  that,  for  the  purpose  of  defraying  tbe  expense  of 
making  this  street,  the  Local  Board  may  levy  a  rate  on 
the  district  which  receives  a  special  beae6t.  The  words 
in  the  69th  section  of  the  Public  Health  Act,  "not  being  a 
(o)  3E.&B.J17. 
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bi^waj,"  do  not  exempt  the  defcndaat  6«n  Inbifi^  to 
thn  rate ;  tbej  >pplj  oolj  to  eaaa  where  the  entire  street, 
and  not  merely  a  poTtkm  of  it,  n  ■  higfawsy.  The  words, 
"oranj  put  thereof,"  mean  anj  portion  of  the  street,  not 
loDgitnduuIlj,  but  acron  iL  Here  the  waj  is  stridlj 
within  the  defiiutioo  ofa  "street,*  and  that  street  has  been 
paved  by  the  Local  Boan],  and  the  defendant  is  the  owner 
and  occofaer  of  premiaea  adjoining  and  abutting  on  the 
street,  and  has  derired  benefit  fiom  the  improreroent,  and 
tberefare  heisBaUe  to  the  iat& 

Cur.  ado.  twft. 

Alobbson,  B, — ^In  this  case  we  are  of  o[nnioa  thoe 
should  be  no  nie.  The  &cts  are  few  and  ample.  (His 
Lordship  then  stated  the  fects  as  above  set  forth.) 

Tor  the  paviog  and  flag^ng  and  cbaoneUiiig  of  this  road 
or  nods,  they  seek  to  charge  the  defendaot  nnder  the 
1 1  &  12  Vict.  &  83,  &  69,  as  explained  by  and  incorp«ated 
with  other  powers  in  tbeir  private  Act  Hot  they  have  no 
power  to  do  so.  Hie  object  of  the  section  is  plun.  Where 
a  load  has  been  made  which  is  not  repurable  by  the  parish, 
it  may  become  a  pnblic  nuisance  or  injurious  to  public 
health,  and  the  l^itslatare  tfaou^t  it  right  that  those  wbo 
own  the  property  for  the  convenience  of  wliich  the  street 
was  made,  shoold  be  at  the  expense  of  prereoting  it  being 
a  mischief  to  the  pablia  But  it  is  impossible  to  suppose 
the  legblature  intended  to  give  the  Board  of  Health  the 
power  of  making  new  streets,  and  compelling  the  adjoining 
owners  to  pay  for  them,  and  acoradingly  we  find  in  the 
section  the  words  "  if  any  street,  &&,  be  not  paved  to  the 
satisfaction  of  the  Local  Board," — evidently  suppoong  an 
existing  street,  and  an  existii^  defect  at  the  time  of  the 
dinatis&cUon, — "  they  may  require  the  adjoining  owner  to 
sewer,"  &c, — not  to  make  a  street,  but  do  something  to  one 
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existing ;  and  if  not  done,  then  the  Board  may  do  it,  and  1866. 
recover  the  expense.  Here  the  plaintifis  have  made  a  new  i^^al  Board 
road  or  roads,  and  they  never  could  have  called  on  the 
defendant  to  level  or  pave  a  road,  not  levelled  or  paved 
to  the  satisfaction  of  the  Board,  unless  we  suppose  they 
originally  made  it  improperly,  in  order  to  give  themselves 
jurisdiction  by  making  it  to  their  own  dissatisfaction. 

They  first  contended  that  the  footway  was  not  a  public 
way.  How,  if  that  is  so,  the  defendant  was  to  be  liable,  it 
is  not  easy  to  see;  but  it  was  clearly  shewn,  and  is  now 
admitted,  to  have  been  a  public  highway  repairable  by  the 
parish.  Then,  either  the  present  road  or  roads  and  foot- 
ways are  the  old  public  way  altered,  or  aro  a  new  way  or 
ways.  In  the  former  case  the  defendant's  land  does  not 
abut  on  a  highway  not  repairable  by  the  parish;  in  the 
latter,  there  is  a  new  road,  which  is  not  within  the  section 
in  question.  Or  if  it  is  said  there  is  a  way  partly  new  and 
partly  old,  and  partly  repairable  by  the  parish  and  partly 
Dot,  then  again  the  statute  does  not  apply,  as  that  relates 
only  to  highways  in  no  part  repairable  by  the  parisL  In  a 
word,  the  defendant's  land  did  not  abut  on  a  highway  not 
repairable  by  a  parish.  We  were  pressed  to  grant  the  rule 
on  the  ground  that  the  question  is  of  importance.  We 
cannot  see  how,  as  we  do  not  suppose  a  similar  view  will  be 
taken  of  the  statute  by  any  other  Board,  or,  if  taken,  will 
be  acted  on.  But,  important  or  not,  the  question  is  one  on 
which  we  entertain  no  doubt,  and  therefore  we  ought  to 
refuse  the  rule. 

Rule  refused. 


N""-  20.  Akahoohek  p.  Scholfkld  and  Others. 

Vbera  ■■  mv  J.  HIS  WIS  an  aciion  i^nst  the  defenduita  m  acceptors 
oDaldr^Ax.  of  a  bill  of  exchange  for  7951  7*.  Ud.  After  the  bill 
y  ilieged  to  became  doe,  applicatjon  was  made  to  the  defendaDts  for 
■jBd^hM  payment,  but  the  bill  was  not  |m>dQced,  it  b«Dg  alleged 
^^£Ttt^  that  it  was  losL  The  preseDt  actioo  having  been  com- 
^  ""^Sia  ™eoced,  the  defendants  oflered  to  paj  the  debt  and  cosB 
iBdcai^  jL  °°  reoeiring  a  satisfiuitory  indenmity  against  the  claim  of 
Ftndnrt  vBder.  any  Other  perBOD.  The  pUuntiff  refused  to  gire  any  indem- 
tbedebtnd  ni^i  wfaereupon  the  defendants  tooik  oat  a  samnuMis  at 
Chambers,  which  was  heard  before  Crmoder,  J.,  who  made 
the  following  order: — 

"  Upoa  bearii^  the  attomies,  &&,  I  do  order  that,  the 
defendants  nnderlaking  to  pay  the  debt  and  coetf^  the 
plaintiff  do  ^ve  the  defendants  ao  indemnity  to  the  satia- 
bction  of  one  of  the  Masters  of  the  Court  of  Exchequer 
^^nst  the  claims  of  any  other  peison  npon  the  IhII  of 
exchange  upon  which  this  action  is  brooght,  and  that  until 
such  indentm^  be  given,  all  further  proceedings  be  sUyed." 


Bvrme  had  obtained  a  rule  calling  on  the  defendants  to 
shew  cause  why  the  above  order  should  not  be  rescioded. 


Manitty  shewed  cause. — The  learned  Judge  had  power 
to  make  the  order  either  under  the  Common  Law  Proce- 
dure Act,  1854,  or  at  common  law.  By  the  87th  section  of 
that  Act,  "  In  case  of  any  action  founded  upon  a  bill  of 
exchange  or  other  negotiable  instrument,  it  shall  be  lawful 
for  the  Court  or  a  Judge  to  order  that  the  loss  of  such 
instrument  shall  not  be  set  up,  provided  an  indemnity  is 
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given,  to  the  satisfaction  of  the  Court  or  Judge,  or  a 
Master,  against  the  chums  of  any  other  person  upon  such 
negotiable  instrument'*  This  is  in  effect  an  order  under 
that  enactment  Unless  an  indemnity  be  given,  the 
defendants  may  plead  the  loss  of  the  bill,  and  so  defeat  the 
action.  Moreover,  at  common  law  a  Judge  may,  under 
certain  circumstances,  stay  proceedings  until  an  indemnity 
is  given.  I^  in  an  action  of  detinue,  the  defendant  offered 
to  deliver  up  the  chattel  and  pay  the  costs,  but  the  plaintiff 
refused  to  receive  it,  the  Court  would  not  allow  him  to 
proceed  with  the  action.  Here  the  defendants  are  willing 
to  pay  the  debt  and  costs,  provided  they  are  secure  against 
the  claims  of  any  other  person. 
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Bunue,  in  support  of  the  rule. — ^The  87th  section  is  an 
enactment  for  the  benefit  of  a  plaintiff,  not  of  a  defendant 
Formerly  the  owner  of  a  lost  bill  was  obliged  to  resort 
to  a  Court  of  equity  to  obtain  a  new  bill  or  payment, 
on  giving  an  indemnity  (a).  It  is  only  upon  the  applica- 
tion of  a  plaintiff,  to  prevent  a  defendant  fix>m  setting  up 
the  loss  of  the  bill,  that  a  Judge  has  any  jurisdiction  under 
the  87th  section.  Here  the  plaintiff  does  not  object  to  the 
defendant  pleading  that  the  bill  is  lost,  and  a  Judge  has  no 
common  law  power  to  prevent  him  from  trying  that  issue. 
The  plaintiff  may  not  have  the  means  of  giving  an  indem- 
nity for  so  large  an  amount;  in  which  case  the  order  will 
prevent  the  plaintiff  from  recovering  his  debt. 

Per  Curiam  (&). — We  are  all  of  opinion  that  the  rule 
must  be  absolute. 

Rule  absolute. 


(a)  See  9  &  10  Wm.  8,  c.  17,         (ft)  Polloek,C.B.,Alden<m,B^ 
8.  3;  Wabndey  v.  CkM,  I  Yes.      BramweU^  B^  and  TTo^Km,  B. 
Sen.  346. 
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Sharp  v.  Fox. 


3  o'elock  00 
tbe  9th,  sbich 
wuSatnnUj, 
deli*ercd  a 
plnuibe 
oSeoof  the 
plaintiff  "i 

BtU,'th»t 
Jndpnent,  for 
««of.pl,^ 
■ignedmtlw 
I2tb»a« 


FRANCIS  had  obtained  a  rate  to  shew  cause  wbj 
the  jodgmeDt  §igned  herein  should  not  be  set  aside  for 
iiregnlarity.— The  declaration  was  delivered  on  the  Ist  of 
Angnst,  indorsed  to  plead  in  eight  days.  On  Satordaj, 
tbe  9th  of  Augnstf  after  two  o'clock,  p.  u.,  the  defend- 
ant's attorney  delivered  a  plea  at  tbe  office  of  the 
plaintiff's  attorney.  The  plaintiff's  attorney  received  tbe 
pica,  and  did  not  retnm  it  On  Tuesday,  the  12th  of 
Angust,  (he  plaintiGTs  attorney  signed  judgment  as  for 
want  of  a  plea.  The  clerk  of  tbe  plaintiff's  attorney  sUted 
that  he  attended  at  the  office  till  six  o'clock  on  Saturday ; 
that  tbe  plea  had  not  been  delivered  at  tbe  time  when  he 
left ;  and  that  he  was  not  aware  that  the  plea  had  been  de- 
livered at  the  office  until  the  morning  of  Monday,  tbe  1 1  th. 

P«/fr«dbr2r  oow  shewed  cause  (a).— By  the  2  Wm.  4,  c.  39, 
s.  11,  DO  declaration  or  pleading  after  declaration  shall  be 
filed  or  delivered  between  the  10th  of  August  and  the  24lb 
of  October.  In  Milh  v.  Broum  {b)  it  was  held  that'a  plea 
delivered  during  that  period  was  a  nuUiiy.  By  Beg.  Gen. 
E.  T.,  19  VicL  (c),  which  is  sobstituled  for  rule  164  of 


(a)  Before  5niniiMS,B^  sitting 
alone. 

(ft)  91)0*1.1  Jl.  He  referred 
alMto  Triiuferv.&Miaey.SDoiT]. 
67. 

(e)  Eaatcr  Term,  19  Vict, 
185S. — Service  of  pleadings,  no- 
tieea,  &c.  It  ii  ordered  that  in 
lien  of  Bule  1640,  the  Practice 
Rules  of  Hilarj  Term,  1SJS3,  the 
following  be  substituted : — 

Service  of  pleadings,  notices. 


gammons,  orders,  mlea,  and  other 
proceedingi  shall  be  made  before 
7  o'clock  p.M^  except  on  Satur- 
Ahji,  when  it  shall  be  made  before 
3  o'clock  P.M.  If  made  aAer  7 
o'clock  p.H.  on  aoj  daj  except 
Saturdajt,  the  service  shall  be 
deemed  as  made  on  the  following 
daj,  and  if  made  afler  S  o'clock 
P.M.  on  Satordaj,  the  service  shall 
be  deemed  as  made  on  the  follow- 
ing Mondaj. 


MICHAELMAS  TERM,   20  VICT. 

the  practice  rules  of  Hilary  Term,  1853,  service  of  plead- 
ings, &c.,  shall  be  made  on  Saturdays  before  two  o*clock, 
P.M. ;  if  made  after  two  o'clock,  p.m.,  on  Saturdays,  the 
service  shall  be  deemed  as  made  on  the  following  Monday. 
The  time  to  plead  having  expired  on  the  9th  of  August,  and 
the  delivery  of  the  plea  having  taken  place  after  two  o'clock 
on  that  day  which  was  a  Saturday,  the  delivery  operated  as 
a  delivery  of  the  plea  on  Monday. 


Sha&i* 

V. 

Fox. 


G.  Francis^  in  support  of  the  rule. — By  the  Reg.  Gen. 
H.  T.,  1853,  r.  9,  in  case  the  time  for  pleading  shall  not 
have  expired  before  the  10th  of  August,  the  party  called 
upon  to  plead  shall  have  the  same  number  of  days  for  that 
purpose  after  the  24th  of  October  as  if  the  declaration  had 
been  delivered  on  the  24th  of  October.  Here  the  eight 
days  ended  on  the  9th,  the  10th  was  on  a  Sunday.  The 
defendant  had  some  time  to  plead  on  the  next  day  on 
which,  according  to  the  practice  of  the  Court,  he  could 
plead.  In  Morris  v.  Hancock^  (a)  Patteson^  J.,  says,  **a 
defendant  has  a  right  to  plead  at  any  time  during  the 
last  day  of  his  time  for  pleading,  and  down  to  the  time 
of  opening  of  the  judgment-office  on  the  next  day,  that 
is,  until  eleven  o'clock  the  next  moming.**  In  Severin 
V.  Leicester  (&),  the  Court  of  Queen's  Bench  recognised 
Morris  v.  Hancock.  Here  the  defendant  was  ^entitled  to  a 
part  of  the  10th,  and  the  lOch  being  on  a  Sunday,  when  the 
defendant  could  not  plead,  he  was  entitled  to  have  this 
time  on  some  day  when  he  could  plead.  The  time  had  not 
expired  before  the  10th.  The  delivery  of  a  plea  on  the 
Saturday,  though  after  two  o'clock,  was  not  a  nullity.  It  is 
merely  by  a  legal  fiction  that  the  plea  is  taken  to  have  been 


(a)  ID.  N.  S.  320. 


(&)  12  Q.  B.  949. 
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Fox. 


oo  Monday.  The  irregolaritj  might  have  been 
The  pUoDtiflF  might  have  treated  the  plea  as  well 
deliTeied,  and  joined  iasoe  upon  it  either  on  the  Satoiday 
or  on  the  24th  of  October.  The  role  of  Easter  Term,  1856, 
does  not  make  the  delivery  a  nollity. 


Bramwell,  B. — This  mle  must  be  discharged.  The 
effect  of  the  act  of  parliament,  according  to  the  decisions, 
is,  that  a  plea  delivered  after  the  10th  of  Aogost  is  a 
nullity.  Then  came  the  rule  of  Easter  Term,  1856,  which 
says,  that  all  pleadings  delivered  after  two  o'clock  on  Saturday 
shall  be  deemed  to  have  been  served  on  Monday.  Here  the 
plea,  having  been  delivered  after  two  o'clock  on  Saturday, 
must  be  taken  to  have  been  delivered  on  the  following 
Monday,  and  consequently  after  the  10th  of  August  and 
within  the  period  during  which  the  Act  says  ''that  no 
pleading  shall,  be  delivered."  Rule  9,  H.  T.  1853,  is 
against  the  defendant  The  words  are,  in  case  the  time 
shall  not  have  expired  before  the  10th  day  of  August  the 
party  shall  have  the  same  number  of  days  after  the  24th  of 
October  as  if  the  declaration  had  been  delivered  on  the 
24th.  It  is  said  that  here  the  defendant  had  a  portion  of 
time  after  the  8th  day,  viz.,  tmtil  the  opening  of  the  office 
on  the  next  morning;  but  that  is  a  fallacy.  He  may  plead, 
if  he  can,  up  till  the  time  when  judgment  is  actually 
signed,  but  he  has  no  right  to  any  time  after  the  8th  day. 
If  the  Court  ordered  the  judgment-office  to  open  at  seven 
in  the  morning  he  would  have  no  time  in  fact ;  therefore, 
as  here  the  defendant  had  no  time  after  the  9th,  the  time 
to  plead  expired  before  the  10th  of  August.  The  dictum 
of  Fattesan,  J.,  in  Morris  v.  Hancock  (a),  is  correct  with 


(a)   1  D.   N.  S.  820. 
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reference  to  the  matter  with  which  he  was  dealing.  He 
was  explaining,  that  if  the  time  had  expired  on  the  9th  of 
August,  the  defendant  would  practically  have  had  till  the 
opening  of  the  judgment-office  on  the  10th,  and  that  in 
order  to  prevent  a  defendant  from  being  deprived  of  that 
privilege  where  the  time  expired  on  the  10th,  the  time  was 
taken  one  day  back,  and  therefore  the  rule  was  framed  in  the 
form  which  it  now  appears.  But  this  case  is  not  within  the 
rule,  because  the  time  expired  before  the  10th.  And  as 
the  plea  was  delivered  after  the  hours  of  business,  limited 
by  the  rule  E.  T.,  1856,  it  operates  as  a  delivery  at  a 
time  when  the  statute  makes  it  a  nullity.  As  to  the  point 
that  the  delivery  on  Saturday,  after  business  hours,  was  an 
irregularity,  and  that  the  plaintiff  should  have  obtained 
an  order  to  set  it  aside,  the  rule  does  not  say  that  no 
pleadings  shall  be  delivered  on  Saturday  after  two  o'clock, 
but  that  service  shall  be  deemed  to  have  been  made  on  the 
following  Monday,  a  day  on  which  the  statute  says  that 
no  pleadings  shall  be  delivered.  The  effect  of  the  statute 
and  the  rule  taken  together  is,  that  where  the  9th  of 
August  is  a  Saturday,  no  pleadings  can  be  delivered  after 
two  o'clock  on  that  day. 

Rule  discharged. 


1856. 


Sharp 

V. 

Fox. 


EXCHBQrea  KEroBTs. 


LsooB  V.  Tdcsxb. 

J.  HE  dedantioD  in  tlus  cam  was  is  foDows: — For  that 
flmuM.»^   the  pIuDtiff,  at  the  defendant's  mjaesl,  deltrered  to  the 
^i^      defendant,  then  being  a  liverj  and  cait  ttaUe  keeper,  a 


lS£  te^'  P«T«'  «»"  ot  and  to  be  kept  in  a  Bcparale  stall  in  the 

'■^y?*-    '.^  defendani'a  stable,  for  reward  to  the  defendant  to  be  pud 

plnonC  to  ba 

UUMUka  by  the  plaintiff  in  that  befaal£    And  the  defendant  accepted 

m  <<  Md  to  the  care  and  cnstodj  of  the  said  bocse  npoo  the  tenns  afetc- 

•epmc  ttaii  said :    yet  be  wodd  not,  whilst  he  so  had  the  care  and 

aM'f  Mabie.  far  cTutodj  of  Buch  hone  opon  the  terms  aforesaid,  take  doe 

ittemiaattotm  ^^  proper  OT  any  care  thereof,  or  keep  it  in  a  separate 

SS^'bTiliK  '^  ■■  aforesaid;  and  by  means  of  the  premises  the  same 

™^*°^  bwse  was  so  injared  and  kicked  by  other  hones  that  the 

■enptol  tba  same  horse  of  the  plaintiff  became  and  was  of  no  use  or 

lodraribciud  Talne  to  the  pluntiff,  and  the  [duntiff  was  deprived  of  the 

;  thereof  and  has  been  compelled  to  hire  other  horaes. 


per,  or  ^  1^«  defendant  [beaded  Gist,  not  gnil^ :  seomdly,  a  denial 
~k.^itta.  *•"*  **  pWntiff  delivered  the  horse  to  the  defendant  to  be 
^Tp^**^  taken  care  o^  &&,  as  allied  in  the  declaradoo.  Issoe 
of  tbe  tmoiMi  haviiuE  been  joined  on  the  pleaSL  the  canse  was  tried  before 

l>E  banc  «u  o  ^  t: 

•0  kickni  b;  Martin,  B.,  at  the  London  Sittings  after  last  Trinity  T«m, 
tbtf  it  becaiM    when  a  verdict  was  found  for  the  plaintiff  with  7Z.  damages. 

the  piuotir No  certificate  was  granted.     Tbe  Master  having  taxed  tbe 

^^^'^*  plaintiff  his  foil  costs,  tbe  defendant  took  oot  a  sommoiu  at 
Sw^^ar^  Chambers  calling  on  the  plaintiff  to  shew  caose  why  the 
diet  WMfoond 

br  tb«  pUiniiff,  aitb  71.  damtfc*.  HtU,  that  the  nine  of  action  »m  Gmnilad  m  cootnet,  not 
00  tort,  and  canwaDBBtlT  tba  plunlif  "<w  <i*i>rived  of  ccKti  b;  tbe  Cooatj  Cowt  Act,  13  b  14 
Vict.c.  Sl,i.  II. 


MlCUAEUua    TEBM,  30  TICT. 

Master  eliould  not  review  hie  taxation ;  or  why  the  pcntea 
and  judgment  thereon  should  not  be  amended  b;  striking 
out  so  much  thereof  as  relates  to  costs.  The  summons  was 
heard  before  Crowder,  J.,  who  referred  the  matter  to  the 
Court. 

I^tntiee  baTJDg  obtained  a  rule  niu  in  the  terms  of  the 
summons, 


Luth  shewed  cause. — The  question  is,  whether  this 
declaration  is  in  assumpsit  or  case.  By  the  County  Court 
Act,  13  &  14  Vict.  c.  61,  s.  1 1,  a  plaintiff  who  recovers  in 
a  superior  Court  a  sum  not  exceeding  20J^  in  an  action  of 
''covenant,  debt,  detinue,  or  assumpsit,  not  being  an  action 
for  breach  of  promise  of  marriage,"  or  a  sum  not  exceeding 
51. "  in  trespass,  trover,  or  case,  not  being  on  action  for  mali- 
cious prosecuUon,  or  for  libel,  or  for  slander,  or  for  criminal 
conversation,  or  for  seduction,"  shall  have  judgment  to 
recover  such  sum  only,  and  no  costs.  This  is  an  action  on 
the  case.  It  is  true  that  the  cause  of  action  originates  in 
contract,  but  it  is  one  for  which  the  plaintiff  might  sue 
either  in  assumpsit  or  case,  and  he  baa  adopted  the  latter 
form.  [Martin,  B. — If  a  pUuntiff  declares  in  cose,  he  must 
declare  opon  the  general  duty  of  every  person  to  conduct 
himself  with  care.]  In  Govett  v.  Badnidge  (a),  the  declara- 
tion stated  that  the  defendants  had  the  loading  of  a  h<^bead 
of  the  pluntiff  for  certain  reward,  and  they  so  negligently 
conducted  themselves  in  the  loading,  that  by  reason  thereof 
the  ht^^ead  was  let  fall  and  damaged ;  and  it  was  held  that 
the  g^st  of  the  action  was  the  tort,  and  not  the  contract  out 
of  which  it  arose.  [MarHji,  B. — In  Bretherton  v.  Wood{b), 
vhich  was  an  action  dgtunst  a  stage  coach  proprietor  for 
injuty  to  a  passenger  by  upsetting  the  coach,  it  was  held 
that  the  action  was  founded  in  tort.  But  in  the  case  of 
(a)  3  Eut,  62.  (i)  3  B.  &  B.  34. 


csnien^tbe  costom  of  the  realm  impoKa  on  them  sdn^to 
cuTT  Hfely,  Bod  a  breach  of  diat  dn^  a  ■  breadi  cf  the 
law,  fer  which  an  action  lies  foonded  on  the  eoDunoD  law, 
and  whid  does  not  require  •  contract  to  BHpfxxt  it.  So  in 
the  caM  of  a  &iTicr  who  shod  a  hone  n^igentlj,  he 
mig^t  be  aoed  in  tort] — He  also  refeirad  to  Anwff  t. 
Lm/tom^a). 


Praitiet  appeared  to  nippoct  the  rule,  bat  was  not  called 
upon  to  argue. 

P(H.u]CK,  C.  B.— The  nile  moM  be  abaotote.  Where 
the  fonndatioo  of  the  action  is  a  contract  in  whaterer  way 
die  declaration  ia  framed,  it  i>  an  action  of  asBmnpait;  but 
where  there  ia  a  dnty  nitra  the  contract,  the  plainriff  maj 
declare  in  case. 

At^EMOir,  B. — I  am  of  the  same  opinion.  The  right  of 
the  plaintiff  to  sae  at  all  depends  on  a  ccmtract,  and  conse- 
quently it  b  an  action  of  contract. 


Mabtis,  R — I  am  of  the  B 


e  opinion. 


Watsoh,  B. — The  action  is  clearly  founded  on  otmtracL 
Formerly,  in  actions  against  cairiers,  the  cnstom  of  the 
realm  was  set  out  in  the  dedaration.  Here  a  contract  is 
stated  by  way  of  inducement,  and  the  true  questitm  ii^ 
whether,  if  that  were  struck  out,  any  ground  of  action  would 
remain:  WHUatmon  v.  AWMan{b).  There  is  no  duty  inde- 
pendently of  the  contract,  and  therefore  it  is  an  action  of 
assumpsit. 

Rule  absolute. 


(<,)aB 


(&)  2  Edit,  452. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


T 


EI1NG8FOBD  and  Another  v.  Merrt. 


Nov.  27. 


HIS  was  an  appeal  onder  the  34th  section  of  the  On  appeal 

^  _.  _^  onder  the  34th 

Common  Law  Procedure  Act,  1854,  the   Court  having  section  of  the 
refused  a  rule  (a)  to  shew  cause  why  the  verdict  should  not  Procednre 
be  entered  for  the  plaintifis  pursuant  to  leave  reserved.  araienUi'be 
The  case  stated  by  the  parties  (so  far  as  material)  was  as  £^^^^ 
follows : —  "*  *^*  ^"*  ''■" 

stance,  and 

The  declaration  was  for  the  conversion  by  the  defendant  only  one  coun- 

•el  on  each  side 

of  three  tons  of  tartaric  acid  of  the  plaintifis.     The  pleas  will  be  beard, 
were,  not  guilty,  and  not  possessed;  upon  which  issues  mentoftbe 

«»>A«.A  :^:«4«.^  c«>«  does  not 

were  joined.  p^,^  ,h, 

respondent  from  objecting  that  no  appeal  will  He. 

In  April,  1853,  J.  &  Co.,  brokers,  sold  for  the  plaintifb,  manofactormg  chemists,  two  tons  of 
tartaric  add,  to  be  deliTcred  in  Norember.  In  October,  1853,  G.  &  Ck>.,  brokers,  sold  for  the 
plaintiffs  two  tons  of  tartaric  acid,  to  be  also  delivered  in  NoTcmber.  J.  &  Co.  and  6.  &  Co. 
respectively  sent  to  the  plaintiffs  sold  notes,  not  disclosing  any  principal.  In  November,  a 
clerk  of  one  Anderson,  a  merchant,  left  at  the  plaintiflb*  counting  house  two  delivery  orders. 
One  was  from  J.  &  Co.,  for  delivery  to  T.  BroomhaU  or  order  of  one  of  the  tons  of  acid : 
this  order  was  indorsed  b^  T.  Broomhall,  **  Deliver  to  mv  order.**  The  oUier  delivery  order 
was  from  G.  &  Co.,  for  delivery  to  T.  Broomhall  or  order  of  the  two  tons  of  acid :  this  order  was 
indorsed,  *<T.  Broomhall— .Deliver  to  W.  Leask:  J.  Ellu— Deliver  at  Custom  House  Quay 
to  my  sub-order.  W.  Leask. "  Anderson  induced  Leask  to  purchase  from  Ellis  the  add  for  him, 
upon  a  false  representation  that  he  was  acting  on  behalf  of  V.  N.  &  Co.  Ellis  thereupon  gave 
to  Leask  the  delivery  orders  which  he  haa  received  from  Broomhall.  Leask  indorsed  the 
orders  specially  deliverable  to  himself,  and  delivered  them  to  Anderson  for  the  purpose  of 
enabling  him  to  inspect  the  acid.  On  the  28th  of  November  Anderson  went  to  the  plaintiffs 
and  stated  that  he  had  purchased  from  Leask  the  acid  mentioned  in  the  delivery  orders,  and  he 
requested  the  plaintiffs  to  deliver  it  at  the  Custom  House  Quay  for  him.  On  the  faith  of  this 
statement,  the  plaintiffs  gave  Anderson  a  delivery  order  and  the  add  was  transferred  into  hb 
name.  Anderson  then  obtained  warrants  and  pledged  the  add  with  the  defendant  for  a 
bon&  fide  advance. 

Held,  in  the  Exchequer  Chamber,  (reversing  the  judgment  of  the  Court  of  Exchequer)  that 
under  these  drcumstances,  the  relation  of  vendor  and  vendee  did  not  subsist  between  the  plaintiffs 
and  Anderson,  neither  did  the  property  in  the  add  pass  to  Anderson ;  and  that  mere  possession, 
with  no  further  indicia  of  title  than  the  delivery  orders  was  not  sufficient  to  entitle  the  defendant, 
though  a  bonii  fide  pawnee,  to  resist  the  claim  of  the  plaintiffs  in  an  action  of  trover. 

(a)  See  the  case  1 1  Exch.  577. 


The  ooK  ma  tried  bHbre  AOdl,  C.  &,  Bt  the  LondoB 
Mttinp  after  MidudmH  Tenn.  1855.  when  tbe  fijlowbig 
&cts  were  i»nved  by  tbe  witneaei  tar  tbe  plwnti&. — The 
fiainnSt  were  mran&ctnrii^  chemntB  at  Bow  Coauiiaii,  m 
tbe  coontj  of  Middlenx,  and  tbe  defendant  wai  a  drag 
bfoker,  canjing  oo  boainea  at  Feocfaindi  Street,  in  the  atj 
ofLoDdoo.  IaApri],1853,Me^i& JoDe^Thompaan&CtK, 
of  LiTeTpool,aiJd  fiir  tbe  plaintiftsxtooa  of  tartaric  acid,  of 
whidt  two  tana  were  to  be  delivered  in  the  next  November, 
and  the;  aent  to  the  plaiottffi  tbe  following  sold  note: — 
"B.  Ezdutge  BwUngi, 

-April  XS,I8SS. 
—  Meviv-  Em^vibra  it  Svialurd. 

"  We  hare  thk  daj  kM  fir  job  tlw  Mkrviag  gOMh,  6  Ttn> 
Tartuic  Acid  tU  1<.  4<L  per  lb.  M  nnder,— 


"One  Ton  to  be  ddhtered  in  Londoo  in  all  S(^.'\ 
"  To  Ur.  JuDfs  Boe  One  Ton 

"Two  Tom 

"Two  Toot 


in  all  Sc^.'i 
da    Oot'.l    , 

dck    Dec*,  j 


On  the  I4th  October.  1853,  Measn.  Gny  &  Co.,  of 
Mincing  Lane,  broken,  sold  for  the  plaint  ife  two  tons  of 
tartaric  add,  to  be  delivered  also  id  the  month  <^  November, 
and  the  following  was  tbe  sold  note  sent  by  them  to  tbe 

plaintiffi : — 

"London,  14  Odr.  ISM. 
"  MeMTi.  Kingifbrd  &  Svinfbrd. 

"  We  hxre  thit  dftj  told  for  ^oor  acoomit  2  Tods  Tartiric 
Acid  CTjrtalt  of  good  merchantable  qnality  at  1*.  M.  per  Ih.  to  be 
delivered  in  Norember  nest — CnstonMr^r  Condltkoa — Prompt  14 
dajt  after  dellTerj — Discount  S  per  Cent. 
"  Brokerage  I  per  Cent. 

"  Your  abed.  Serranti, 
"  Gray  A  Co." 
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In  pursuance  of  these  contracts,  invoices  were,  on 
November  Ist,  1853,  sent  in  the  usual  course  by  the 
plaintifis  to,  and  received  by,  Messrs.  Jones,  Thompson 
&  Co.,  and  Gray  &  Co.,  about  the  middle  of  the  same 
month.  After  the  sending  of  the  invoices,  two  delivery 
orders  were  left  at  the  counting  house  of  the  plaintifis 
by  a  clerk  of  Anderson,  which  were  the  only  documents 
the  plaintiffs  received  to  vouch  for  the  representations  of 
Anderson,  as  to  his  being  the  owner  of  the  acid,  before 
they  transferred  it  to  his  name,  as  hereinafter  men- 
tioned.    One  of  the  delivery  orders  was  in  the  following 

form : — 

"  Liverpool,  4  Nov'.  1853. 
'*  Messrs.  Elngsford  &  Swinford. 

'*  Please  deliyer  to  Mr.  Thomas  Broomhall,  or  order,  One 

Ton  Tartaric  Acid«  part  of  Two  tons  Inyoiced  1st  inst.    On  payment 

of  £149. 2s,  1 W.,  and  oblige, 

^Bow  Common.  "  Yours  respectful! j, 

"  London."  "  Jones,  Thompson  &  Co.*' 

This  order  was,  at  the  time  it  was  so  left  at  the  counting 
house  of  the  plaintifis,  indorsed  as  follows: — 

**  Please  deliver  to  mj  orders  given  out  and  furnish  me  with 

separate  Weights  of  Casks. 

**  Thomas  BroomhalL** 
<*155,  FenchurchSt., 

"  10  November,  1853.- 

At  the  foot  of  this  last  mentioned  indorsement  are  the 
words  *' delivered  to  Anderson,"  which  the  plaintiff  C. 
Kingsford  stated  was  a  private  memorandum  of  his  own. 
The  other  delivery  order  was  in  the  following  form : — 

''London,  Nov'.  12,  1853. 

•«  Mincing  Lane. 
^  To  Messrs.  Kingsford  &  Swinford. 

''  Please  deliver  to  Mr.  T.  Broomhall,  or  order,  the  under- 
mentioned Groods,  charges  from to  be  paid  hj  Bearer. 

"*  Two  Tons  Tartaric  Acid  Crystals. 

Lot  or  I  Two  Tons  Tartaric  Acid 

]No.     I  Crystals. 

''  Invoiced  as  4480  lbs.  Net. 

"  Gray  &  Co." 


"Mark 


Tk  ^mL  WSSmn.  Lg^l  < 


A  Sii^sinae^  ^*>t^.  j 


Tirrr,  TH   Tinr    Trm  z 


,  aem^^^c  she  n  '""i  —  i    -t*^n  ^  jg^  ^ 


1*J2^  ac  La 


!  QjDK-  im;.  3?  »  3 


r  1^  ar 
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*«  Mr.  Blike,  ''  Chemical  Works, 

^  East  Warehouse.  **  Bow  Common, 

'*  Supt.  "  London,  29  Novr.  1853. 

"  Custom  House  Quay, 

**  Please  transfer  to  the  order  of  Mr.  Anderson   180/2 
186/191  Nine  Casks  of  Tartaric  Acid— charges  to  him. 

"  Kingsford  &  Swinford." 

Anderson,  on  the  said  29th  November,  took  the  last 
mentioned  order  to  Messrs.  Hall,  at  Custom  House  Quay, 
and  the  said  acid  was  thereupon  and  then  transferred  by 
them  into  his  name,  and  thenceforth  held  by  them  to  his 
order  and  on  his  account 

Leask  (who  had,  previously  to  the  year  1853,  had 
many  transactions  in  business  with  Anderson,  both  on  his 
own  account  and  for  other  people,  and,  amongst  others, 
for  Van  Notten  &  Co.),  on  the  27th  October,  1853,  was 
directed  by  Anderson  (who  at  that  time,  and  until  after 
his  arrest,  was  believed  by  Leask  to  be  the  agent  of,  and 
acting  for,  Van  Notten  &  Co.)  to  purchase,  and  Leask 
did  accordingly  purchase,  eight  tons  of  tartaric  acid  for 
Van  Notten  &  Ca,  four  tons  to  be  delivered  in  November, 
and  four  in  December.  These  eight  tons  were  purchased 
by  Leask  of  the  John  Ellis  whose  name  is  indorsed  on  one 
of  the  delivery  orders  set  forth  above. 

The  sold  note  and  counterpart  of  the  bought  note  of 
Leask,  the  broker,  are  as  follows : — 

"27  0ctr.  1853. 
**  Sold  a/c  John  Ellis. 

«'  8  Tons  best  Tartaric  Acid  Crystals  at  2«.  6^1  per  lb.  to  be 
delivered,  4  Tons  Nov',  and  4  Tons  Deer. 
'*  14  days  after  Delivery. 

**  5  0/0  ••  P.  &  C.  Van  Notten  &  Co." 

"  Bought  for  P.  &  C.  V.  N.  8  Tons  at  2s.  6d. 
**  Customary  allowances. 
"  Prompt  14. 
'*  Discount  5. 

"Deliverable  I N^^H53;'  "W.  Leask." 

I  Dec'.  J 


1856. 


KisosroRD 

V. 

Herrt. 


la  part  perfcnnmoe  of  the  last  menliooed  eutitl,  die 
^  aaid  John  Ellia,  in  Konmber  aSanmii,  delivered  to  W. 
hatk  ardeafx  tbedeUTojof  three  toos  of  tartaric  add, 
tbat »  to  Mf,  one  far  the  deliToj  of  two  toot,  aod  one  far 
the  d^Toj  of  one  ton.  He  one  far  two  toos  m  ibe 
delinfj  order  aet  ianh  abowK.  After  the  receipt  </  the 
ddireij  Olden  hj  l^aA,  Andemn,  wfaom  Lea^  then 
tboogbt  waa  acting  aa  agent  far  Van  Notten  &  Co^ 
aaked  Leadi  to  let  him  tospect  die  add,  aod  Lea^ 
harii^  fint  indorsed  both  the  orders  spedaDj  deliretable  to 
himael^gare  them  ao  indocaed  to  Andenoo  fartheporpaae 
of  enablinff  bim  to  inspect  *^  aod  ■wfinti^rnf^^  th^irifinj  aod 
far  that  pnrpoae  onlj.  Lead:  nerer  antborired  Andaaoo 
'  to  take  poaacMoo  of  die  aod,  or  to  bare  it  delivered  at 
Coatom  Houae  Quaj  far  *™m>»H^  v  to  aaj  tbat  be  had 
bought  it  Anderaoo  waa  not  aotboriied  by  Van  Notien 
&  Co.  to  poidiaae  the  add  far  them,  and  they  repudi- 
ated it. 

Od  die  20tb  December.  1 853,  Anderson  waa  apprehended 
on  a  charge  of  forgery.  On  the  Slat  of  the  same  nxmthhe 
waa  dolj  adjudicated  a  banknipc 

On  the  26th  November,  1853,  Leaak  sent  to  the  plain- 
tifi  the  fallowing  notice : — 


L  Kingdbrd  &  Co. 


-14. 


"xeNoT*.  lau. 


"I  find  Toa  luTtt  not  m^  the  "Taftarie"  to  dtttoa 
Hook  Qnaj  ^dircrablc  to  toj  order ;  pleaac  to  do  m  kt  jovr  evlicM 


**  Yoan  reapcetinllj, 

-Wnikm  LcMk." 

On  the  6th  December  Leask  again  sent  to  the 
[daintifi  requiring  the  three  tons  of  tartaric  add  to  be  seDt 
to  Costom  Hoose  Qoav  to  his  txder.  After  several  sufase- 
qnent  applications  the  plaJaliBs  sent  the  add.  On  the 
7th  of  December  the  plaiotiSs  served  Metsre.  Hall,  ibe 
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proprietors  of  the  wharf  at  Custom  House  Quay  with  a 
notice  not  to  transfer  from  Anderson's  name,  or  deliver 
without  their  instructions,  the  nine  casks  of  tartaric  acid 
then  lying  to  his  order.  In  reply,  Messrs.  Hall  informed 
the  plaintifis  that  warrants  for  the  acid  had  been  made  out 
and  delivered  to  the  defendant 

On  the  28th  November,  1853,  the  defendant  was,  for  the 
first  time,  introduced  to  Anderson,  who,  on  the  following 
day,  applied  to  him  to  advance  money  on  some  tartaric 
acid,  which  the  defendant  consented  to  do  upon  the  usual 
terms  of  advances  made  by  brokers  to  merchants,  and  an 
authority  to  sell,  in  default  of  repayment,  on  the  1st  of 
February,  1854,  which  authority  to  sell  was  subsequently 
altered  by  giving  the  defendant  free  liberty  to  act  as 
regarded  sales.  Anderson  then  stated  to  the  defendant 
that  he  had  forty-four  casks  of  tartaric  acid,  and  asked  the 
defendant  whether  he  would  have  the  warrants  for  the  said 
acid  made  out  in  his  own  name  or  in  Anderson's ;  where- 
upon the  defendant  required  them  to  be  made  out  in  his 
own  name,  and  Anderson,  on  the  same  day,  accordingly 
procured  warrants  for  the  said  forty-four  casks  of  acid  from 
the  said  Messrs.  Hall,  in  the  name  of  the  defendant,  and 
delivered  the  said  warrants  (including  the  nine  casks  sent 
by  the  plaintifis)  to  the  defendant  in  pledge  and  as  a 
security  for  the  sum  of  2000/.  then  advanced  to  him.  In 
making  the  said  advance  the  defendant  acted  bona  fide,  and 
in  the  ordinary  and  usual  course  of  business,  and  he  had 
not,  either  at  the  time  he  received  the  warrants  and  made 
the  advance  or  at  the  time  he  received  and  sold  the  acid, 
any  notice  or  knowledge  that  the  acid,  or  any  part  thereof, 
or  the  warrants  or  any  of  them,  were  or  had  been  claimed 
by  the  plaintifis,  or  belonged  to  them,  or  that  Anderson  had 
not  authority  or  power  to  deal  with  or  pledge  the  acid  or 
warrants. 


1856. 


KlNQ8F0Bl» 

V. 

HSBBT. 


By  nmni  at  the  wanmnti  tbe  ddendmt  oblnned  poa- 
KKioB  of  the  fiiitj  film  iMJii  irf'liiliiii  fill,  inrlniirir  the 
nine  iMJii  seat  to  the  CoBtoin  House  Quaj  bj  the  planriffit 
The  defeodaot  nld  thir^^bur  caAa  of  the  acid,  iododiag 
the  oine  cariii,  bj  poUic  aocdoo  oo  Jaooaiy  24,  1854.  and 
indoned  wansnts  for  the  same  to  the  purehaaen  thereof  to 
whom  the  atnd  was  aoeotdlt^y  ddhrerad. 

At  the  doae  of  the  plamtiff'B  caae,  the  Loid  Chief  BaroD 
directed  the  jury  that,  opoo  the  aud  &eta,  th^  mut  find 
a  Teidkt  far  tbe  de&odan^  bat  reaened  leave  for  the 
plaintiflb  to  more  to  enter  a  verdict  far  them  &r  6B0il,  if  Ae 
Coon,  being  at  liberty  to  draw  any  infereneea  that,  aod 
to  deal  with  the  &cIb  a^  a  jmy  would  be  authoiixed  to  do, 
duNild  be  of  o^mdioo  that  the  plaiotiA  woe  eniitlGd  to  the 


Ht^h  Bin  appeared  fiw  the  plaintiS' (Norember  26)  (a); 
when  Sir  P.  Thatger,  for  die  de&adant,  stated  that  be  had  a 
preliminary  objectioo  to  the  appeal  being  heard,  and  that  it 
waa  imptHtaot  to  know  what  comae  of  practice  would  be 
adopted  on  theae  appeals,— whether,  in  the  event  of  a  nile 
being  granted,  the  opponte  party  was  to  shew  cause  in  the 
fint  instance  or  on  aome  (iiture  day,  and  whether  mwe  than 
one  coonael  <»i  each  »de  wonld  be  heard  ? 

Hugh  Hm  submitted  that  the  defendant,  by  consentii^ 
to  the  statement  of  a  case,  bad  precloded  himself  from 
objecdng  to  the  ri{^t  to  appeal 

Per  Cdbiajl — The  parties  can  only  come  before  tbe 
Conrt  Qpon  a  case  stated,  and  therefore  tbe  statement  of  tbe 
case  does  not  preclude  tbe  objection  that  no  ^>peal  will  lie. 


(a)  BdbreCaIer%«,J^H%JU- 
MM,  J^  CrtMtioea,  J.,  ErU,  J., 


der,  J^  ud  mOe*,  J. 
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If  the  Court  grant  a  rule  nisi,  the  opposite  party  must  shew 
cause  in  the  first  instance,  and  only  one  counsel  on  each 
side  will  be  heard  (a> 

Hugh  HilL — It  is  objected,  that  in  consequence  of  the 
form  in  which  the  point  was  reserved  at  the  trial,  that  no 
appeal  will  lie.  By  the  34th  section  of  the  Common  Law 
Procedure  Act,  1864,  "  In  all  cases  of  rules  to  enter  a 
verdict  or  nonsuit  upon  a  point  reserved  at  the  trial,  if  the 
rule  to  shew  cause  be  refused  or  granted,  and  then  dis- 
charged or  made  absolute,  the  party  decided  against  may 
appeal."  Here  a  point  was  reserved,  and  the  right  of 
appeal  is  not  taken  away  by  the  circumstance  that  the 
decision  may  depend  on  the  conclusion  of  fact  which  the 
Court  are  at  liberty  to  draw  firom  the  evidence. 

SirJl  Thesiger. — The  term  "point  reserved"  means  a 
pure  point  of  law,  and  not,  as  here,  a  mixed  question  of  law 
and  fiict.  [Cresswellf  7. — The  point  is  whether  the  law  upon 
he  existing  facts  entitles  the  plaintiff  to  the  verdict  The 
Court  below  decided  that  it  did  not  Then  the  plaintiff 
appeals ;  and  in  order  to  prevent  any  discussion  as  to  facts 
not  found,  this  Court  is  to  draw  any  inference  which  a  jury 
might  draw.  Wightman,  J. — If  the  point  of  law  depends 
on  certain  facts,  and  the  parties  agree  upon  them,  the  Court 
must  decide  upon  them.] 

Per  Curiam. — We  are  all  of  opinion  that  the  objection 
cannot  prevail. 
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V, 
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Hugh  HiU{R.  E.  Turner  with  him)  then  moved  for  a  rule 

(a)  The  Court  also  expressed      a  reference  to  the  report  of  the 
a  wish  that  in  future  the  case      case  in  the  Court  below, 
stated  on  appeal  should  contain 

VOL.    I, — N.    S.  L  L  EXCH. 


EXcnEQDEB  BEPORT8. 

to  sbew  canse  whj  the  verdict  should  not  be  entered  for  the 
pluDtiff,  puisiunt  to  the  leave  reserved  at  the  trial — The 
plaiatiGFs  do  doC  impngn  the  law  as  lud  dowD  io  fFhiie  r. 
Gttrdat(a),  viz.,  that  a  contract  for  the  sale  of  goods, 
obtaioed  h;  fraud  oo  the  part  of  the  purchaser,  is  void  oolj 
at  the  election  of  the  vendor,  and  it  is  too  late  to  declare 
SQch  election  after  the  goods  have  psaeed  into  the  hands  of 
a  bona  fide  purchaser.  In  that  caae,  however,  the  relation 
of  vendor  and  vendee  subsisted  between  the  defendants  and 
the  person  who  committed  the  fraud,  so  that  the  latter 
bad  a  defeasible  title  which  he  could  transfer  to  a  purchaser 
before  the  former  disaffirmed  the  ctHitracL  Here  the  rela- 
tion of  vendor  and  vendee  did  not  subsist  between  the 
plaintiffs  and  Anderson ;  but  the  plainufis  gave  the  ordera 
for  the  delivery  of  the  add  to  him  upon  fiutb  of  bis  repre- 
sentations being  true.  Therefore  the  qoestion  comes  to 
this,— where  a  person,  not  beii^  vendee,  obtains  goods 
from  another  hj  fraudulent  representaticms,  and  afterwards 
disposes  of  the  goods  to  a  bon&  fide  purchaser,  does  the 
latter  acquire  a  title  as  against  the  person  so  defrauded  ? 
It  is  submitted  that  he  does  noL  White  v.  Garden  onl; 
decided  that  where  the  vendee  has  a  defeanble  title  which 
(he  vendor  may  affirm  or  disaffirm,  he  must  elect  to  disaffirm 
before  the  goods  are  transferred  to  an  innocent  purchaser. 
Here  there  was  nothing,  as  between  Anderson  and  the 
plaintiA,  which  the  tatter  could  affirm  or  disaffirm.  Ander- 
son did  not  buy  the  goods  of  the  plainti%,  bot  of  Leaak. 
The  case  is  not  distinguishable  from  Boyitm  v.  Cokt(h), 
There  the  plaintiffs,  having  some  gums  for  sale  warehoused 
in  their  names  at  the  London  Doclcs,  received  from  C,  a 
broker,  a  sold  note,  not  disclosing  the  name  of  any  pur- 
chaser, and  gave  C.  an  order  on  the  Docks  for  the  weighing 
and  transfer  of  the  gums  to  his  order,  and  sent  him  an 
invoice  as  for  the  gums  bought  of  them  by  C„  and  having 
(a)  10  C.  B.  919.  (i)  6  M.  &  Sel.  14. 
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called  upon  bim  to  settle  for  the  giims  as  per  contract,  drew 
on  H.  for  the  price,  which  bills  were  accepted  by  H.,  and 
guaranteed  by  C,  who  afterwards  pledged  the  gums  for  a 
valuable  consideration  to  the  defendant,  handing  over  to 
him  the  transfer  order  of  the  plaintifis,  together  with  a 
transfer  order  from  himself,  and  afterwards,  and  before  the 
bills  became  due,  became  bankrupt ;  and  it  was  held  that 
the  plaintifis  were  entitled  to  maintain  trover  against  the 
defendant  for  the  gums.  That  case  affirmed  two  proposi- 
tions :  first,  that  a  factor  cannot  pledge  unless  the  owner  of 
the  goods  arm  him  with  such  indicia  of  property  as  to 
enable  him  to  deal  with  it  as  his  own ;  secondly,  that  where 
the  relation  of  vendor  and  vendee  does  not  subsist  between 
the  owner  and  the  pawner  of  property,  the  pawnee  has  no 
title  as  against  the  owner.  In  that  case,  the  same  indicia 
of  property  were  entrusted  to  the  broker  as  in  this  case  to 
Anderson.  The  giving  a  delivery  order  does  not  operate 
as  a  transfer  of  the  property  mentioned  in  it :  Jenkyns  v. 
Usbome(a);  M^Etoan  v.  Smith  (b).  There  was  nothing  in 
the  conduct  of  the  plaintiffs  which  enabled  Anderson  to 
hold  himself  forth  to  the  world  as  having,  not  the  possession 
only,  but  the  property  in  the  goods,  so  as  to  bring  the  case 
within  the  principle  laid  down  in  Ih/er  v.  Pearson  (c).  Pos- 
session is  not  proof  of  property:  tVilliams  v.  Barton (d), 
Anderson  had  no  authority  to  pledge  the  acid ;  he  had  a 
mere  transfer  of  the  possession  without  the  title,  and  having 
no  title,  he  could  confer  none  on  the  defendant. 

The  Court  having  granted  a  rule  nisi, 

Sir  jF.  Thesiger  {Atkinson^  Seijt.,  and  Jacobs  with  him) 
shewed  cause. — Upon  the  facts  stated,  the  judgment  of  the 
Court  below  is  right    First,  it  is  well  established  that  where 


(a)  7  Man.  &  G.  678. 
(h)  2  H.  L.  309. 


(c)  3  B.  &  C.  38. 
\d)  3  Biog.  139. 
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a  party  baa  entrnsletl  another  with  the  indida  of  property, 
BO  as  to  enable  him  to  appear  the  owner,  and  he  has  dealt 
with  it  as  such,  the  fonner  cannot  reoover  the  propertjfroin 
a  bona  fide  purchaser.  In  Boytan  t.  CUet  {a)  the  defendant 
was  not  induced  to  make  the  advance  in  consequence  of 
being  misled  b;  any  indicia  of  proper^  which  the  owner  had 
entrusted  to  the  broker.  Here  there  was  an  order  bj  the 
ptainiifls  to  the  warehouseman  to  transfer  the  acid  into  the 
name  of  Anderaon ;  and  upon  the  assent  of  the  warehouse- 
man the  [ffoperty  mentioned  in  the  order  passed  to 
Anderson :  Lueai  y.  DorrieK  (6). — Secondly,  as  between 
the  plaintift  and  Anderson  there  was  a  sale  to  Anderson. 
These  are  floating  contracts  until  the  day  of  "prompt" 
arrives.  In  Story  on  Sales  of  Personal  Property,  s.  200,  the 
distinction  is  pointed  out  between  cases  where  sales  are 
made  of  property  to  which  the  vendor  has  obtuned  a  title 
by  fraudulent  means,  and  cases  where  be  has  obtained  pos- 
session of  the  goods  by  felony  or  chance,  or  holds  them  as 
mere  bailee ;  and  it  is  said  that,  in  the  former  case,  he  can 
make  a  valid  sale  of  the  goods  to  bona  6de  purchasers  for 
a  valu^le  consideration,  so  as  to  deprive  the  original  owner 
of  bis  power  to  reclaim  them.  The  aame  disticctioD  is  also 
pointed  out  in  White  t.  Garden  fc).  Again,  in  Stevemton 
V.  Newnham  (d),  the  Court  recognised  the  principle  that 
fraud  only  gives  a  right  to  avoid  a  contract  or  purchase ; 
that  the  property  vests  until  avoided;  and  that  all  the 
mesne  dispoeitions  to  persons  not  parties  to,  or  at  least  not 
cognizant  of,  the  fraud  are  valid.  [ErU,  J.,  referred  to 
FerguMOfn  v.  CarringUm  (e).]  The  plainti%,  having  been 
induced  to  give  the  delivery  orders  by  the  fraudulent  repre- 
sentations of  Anderson  might  have  sued  hitn  for  goods  sold 


(a)  6  M.  &  Sel.  U. 
(A)  7  Tsunt.  278. 


(c)  10  C.  B.  919. 
(<0  13  C.  B.  285. 
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and  delivered ;  Hill  v.  Perrott  (a),  Biddle  v.  Levy  (b). 
Where  one  of  two  innocent  persons  must  suffer  from 
the  fraud  of  a  third,  the  loss  should  fall  on  him  who 
has  enabled  such  third  party  to  commit  the  fraud,  and  not 
on  the  person  who  has  been  deceived  by  it.  That  doctrine 
is  recognised  and  explained  by  Savctge,  C.  J.,  in  delivering 
the  judgment  of  the  Court  in  Root  v.  French  (c). 

Hugh  Hill  was  heard  in  support  of  the  rule. 

Cur.  adv,  vuU, 


1856. 


KlNOSFORD 
P. 

Merbt. 


The  judgment  of   the   Court   was   now   delivered  by 


(a)  3  Taunt.  274. 

(b)  1  Stark.  Rep.  20. 

(c)  In  the  Supreme  Court  of 
Judicature  of  the  State  of  New 
York,  13  Wendell,  570.  The 
following  is  the  passage  referred 
to : — "  It  is  a  general  rule  that  a 
person  who  has  ho  title  to  pro- 
perty can  convey  none ;  but  to 
this  rule  there  are  some  excep- 
tions. To  create  such  exception, 
and  to  give  a  third  person  a 
better  title  and  a  superior  equity 
to  the  true  owner,  such  third  per- 
son must  have  given  value  for  such 
property,  or  incurred  some  respon-- 
nbiUiy  upon  credit  of  it,  and  with' 
out  notice  of  the  fraud.  Such 
innocent  third  person  is  a  bond 
fide  purchaser  for  valuable  con- 
sideration. In  such  a  case  the 
vendor,  who  has  been  defrauded 
of  his  property,  and  the  bond  fide 
purchaser  from  the  fraudulent 
vendee,  are  both  innocent  parties; 
and  when  one  of  two  innocent 
parties  must  suffer  from  the  fraud 
of  a  third,  the  loss  should  fall  on 
him  who  enabled  such  third  per- 
son to  commit  the  fraud.  Posses- 
sion of  personal  property  is  prima 


fade  evidence  of  property.  This 
is  a  general  rule  to  which  there 
are  some  exceptions  also.  The 
bond  fide  purchaser,  therefore,  is 
justified  in  considering  the  frau- 
dulent vendee  the  true  owner — 
such  bond  fide  purchaser,  as  the 
terms  bond  fide  import,  having  no 
notice  of  the  fraud ;  and  consi- 
dering the  possessor  as  the  owner, 
the  bond  fide  purchaser  is  justi- 
fied in  purchasing  such  property 
and  giving  value  for  it,  or  in 
making  advances  upon  it  or  in- 
curring responsibility  upon  the 
credit  of  it,  or  in  receiving  it  in 
pledge  for  money  or  property 
loaned  upon  it.  He  is  protected 
in  doing  so  upon  the  principle 
just  stated,  that  where  one  of  two 
innocent  persons  must  suffer  from 
the  fraud  of  a  third,  he  shall  suffer 
who  by  his  indiscretion  hns  en- 
abled such  third  person  to  commit 
the  fraud.  A  contrary  principle 
would  endanger  the  security  of 
commercial  transactions,  and  des- 
troy  that  confidence  upon  which 
what  it  is  called  the  usual  course 
of  trade  materially  rests." 


CoLSBD^J. — ^Tbcjodgnoitaf  tbeCooitof  ExAeqaO' 
■ppewi  tobsrebeen  faonded  open  the  iiiiii[<iiiii  tbat  the 
plainiifR  would  bxwK  bcm  wHnnl«l,  bj  the  dniMisranrr^ 
■taud  in  tbe  caK,  in  Ucatii:^  the  tniHMcbon  becwcen  [be« 
and  Aodenon  h  ■  cootnct  of  nie  vbidi  b^  msoo  of  tbe 
6aud  of  AndenoD  tbej  might  dinffinn,  if  the;  plcavd,  or 
affirm,  and  proeecd  m  for  goods  sold  and  delhwed,  bat  that 
their  right  to  disaffirm  was  subject  to  anr  intermediaie  right 
which  a  bona  fide  feodec  or  pawoee  from  ADdessoa  might 
actioire.  We  an  howercT  of  opioioa  that  opoo  tbe  &cts 
stated  io  tbe  case,  the  plati]ti£  and  ADdersoo  nerer  did 
stand  in  tbe  lelatioo  of  Tendor  and  veodee  of  (be  goods, 
and  that  there  was  no  contract  between  tbem  whid  the 
plainriffit  might  ciibo'  affirm  or  disaffirm. 

It  b  stated  in  tbe  eridaiee  wet  oat  in  the  case,  that  the 
f4aintifls  gyre  tbe  detivetj  order  to  Andcnoa  and  deak 
with  him  as  tbej  did,  iMt  as  piircbasi>g  the  goods  fiom 
ibem,  bat  as  baTing  purchased  them  from  Leask,  as  bbelj 
■epreaented  bj  bin ;  givii^  him  iTcdit  as  a  sabcontiactar 
bj  pordiase  from  the  oootractcv  with  tbem.  There  was  no 
priritj  of  contract  between  them  aod  Anderson  and  it  was 
oolj  aa  representing  himself,  as  daimtng  mider  Leadt,  that 
tber  gave  him  bj  the  dehrery  order  the  means  erf*  paasessing 
the  gooda.  Such  a  delivery,  onder  the  circnmstaiMxa  of  this 
case,  woald  no  more  pass  the  property  in  tbe  goods,  than 
a  deliTeiT  to  an  ^ent  or  servant  of  Leask  would  pass  the 
propertj  to  sndi  agent  or  serranL  Bat  apoa  the  facts  it 
appears  that  Andetwm  bad  no  anthoritj  from  Least:  to 
leceive,  bat  only  to  inspect  tbe  goods,  and  that  AodetvaD 
obtuned  the  transfer  to  himself  without  aotboritj  and  bj 
Sdae  pretences,  and  mere  possession  with  no  further  indicia 
of  title  than  a  delivery  (»der,  is  not  sufficient  to  entitle  a 
bona  fide  pawnee  of  tbe  person  frandulently  obtaining 
possession  from  tbe  true  owner  to  resst  the  claim  of  the 
latter  in  an  action  of  trover.     Our  jodgmeot  therefore 
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rerening  the  judgment  of  the  Court  of  Excbeqaer  is,  that  1856. 

the  verdict  shall  be  entered  for  the  plaintifi  upwi  the  leare  ^^^^^^ 

reserved.  ■■ 
Judgmeot  accordioglj. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  tke  Court  of  Exchequer.) 

Collins  v.  The  Bristoi.  and  Exeter  Railway  Nm.  39. 

Company. 
J.  HIS  was  an  appeal  agunst  the  judgment  of  the  ('ourt  Thepluniiff 
of  Exchequer,  making  absolute  a  rule  to  enter  a  nonsuit  naiion  or  tbe 
pursuant  to  leave  reserved.  The  pleadings  and  facts  are  BulinjConi- 
stated  in  the  report  of  the  case  in  the  Court  below  (a>  J^"iJi'^of' 
Montague  Smiik{T.  fV.  Saundert  with  him),  ai^ued  for  ^J"^" 


btadrd  : — *■  Bith  Station.— To  tbe  Oreit  Weatem  RailwRj  Compu; Raeeiie  tbs  uader- 

mentionMl  goodi  on  tbe  cDDdiiioni  itated  on  the  other  side,  to  be  Mnt  to  Torquij  Station  and 
deliravd  to  tbe  plaiDtiff  or  bi>  agent."  One  condition  oait,  that  the  Cornpinj  woald  nni  be 
auverable  for  Ion  or  damage  bj  fire.  Another  condition  Mated  that  the  Companv  would  not 
be  reiponiible  for  lou  or  damage  to  eoodi  beyond  the  limJtB  of  iheir  railnaT.  The  van  waa 
placed  on  a  track  and  cooTejed  lo  Bnitol.  where  ibe  Great  Weitern  line  eni^  and  the  delend- 
anta  (the  Bristol  and  Eieter)  line  bcgini.  Tbe  sanie  truck  and  gnird  proceeded  with  Ibe 
Tan  to  Eieter.  where  tbe  defendant!'  line  endi,  and  i>  joined  bj  tbe  line  of  the  South  DcTon 
Companj,  which  rum  to  Torquaj.  Whilit  the  lan  and  furniture  were  at  the  defendanli' 
itation  at  Eieter  ihej  were  accidentallj  dettroyed  by  fire. 

Ildd,  in  ibe  Eiche4]u*r  Chamber  (rerernng  tbe  Judgment  of  the  Court  of  Eirbequor),  that 
the  Great  Western  Railwa;  Companj  received  tbe  giwdi  to  be  carried  on  their  line,  aubject  to 
the  itipulatioD  afcainat  Ion  bj'  Gre,  and  that  thej  diacharged  thenueliea  bj  forwarding  the  goodi 
to  be  carried  by  ibe  defendanli;  and  there  being  no  erioence  ■■  lo  tbe  tenni  on  which  Ibe  gooda 
were  to  be  cairied  on  tbe  defendant'*  line,  they  muat  be  treated  at  having  received  tben  aa 
common  carrrert,  and  were  comequeotly  liable  for  their  loaa. 


(a)  II  Exch.  790.  The  only 
additional  fact  stated  in  tbe  csm 
on  appeal  won,  that  it  was  proved 
that  it  was  the  cuatom  of  the 
deri'Ddante  to  receive  traffic,  ai 
the  next  carrien,  from  the  Great 
Western  Railway  Company  and 
to  forward  it  on,  receiving  for 
Ki  doing  a  mileage  proportion  for 
tbe  carriage  of  the  same. 


It  appeared  that  In  the  printed 
receipt  note  of  the  Companj  the 
word  was  "  receive  "  not  "  re- 
ceived"  as    miscopied    into    the 

(t)  Nov.  26.  Before  CoUridgi, 
J.,  H^AAiuin,  J,  CrumeO,  J., 
Erie,  J.,  Williamt,  J.,  Cnmplon, 
J.,  Crowder,  J^  WOUt,  J. 
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I  SjEG.       fiv  tl^  deftndanlB. — ^Tlie  aigiieua  wcr,  in  hAwImmt, 

^T""     '      the  tame  m  tfaote  in  the  Coort  bdov,  and  no  ad^oOBat 
•-  aatborities  were  cited. 

nUTCA  AW 

Eum  Cwr.  aie.  vein 

The  jodgment  of  ihe  Coott  was  now  deGreied  bj 

Cbohftok,  J. — In  this  caae  die  oolj  qnestian  wag, 
whether  the  defendant^  who  were  soed  as  laflwaj  caciiBB, 
far  the  DOD-dellTeij  and  loss  of  gooda,  were  protected  from 
a  loas  happening  fioom  fire,  bj  a  spedal  oontract  aQcgcd 
bj  them  to  hare  been  made,  excepting  loaa  bj  fiie  frim 
tliar  Uabilit  J. 

The  goods  in  question  were  receifed  bj  the  Great 
Westan  Buhray  Companj  at  tbeir  Bath  station,  tinder  a 
written  order  to  **  receive  them,  on  the  cooditiotK  cm  the 
other  ride,  to  he  sent  to  Tnqnaj  station  snd  defiTcied  to 
B.  C.  Collins,  consignee,  cr  his  agent&" 

Bj  the  conditions  on  the  other  ride  of  the  receipt  note, 
"  The  Gnat  Western  Railwaj  Co.  give  notice  (among^ 
other  tluogs)  4thlj,  That  ifaej  will  not  be  answefaUe  far 
tbe  loss  of  or  ibr  damage  to  anj  goods  sriring  from  fire." 
By  the  10th  condition,  "AU  goods  addressed  to  conaignees 
resident  beyond  the  Umits  of  the  Company's  local  regu- 
lations for  delivery  of  goods  from  the  ^flmnt  stations 
on  the  nilway,  and  respecting  whidi  no  (Erections  to  tbe 
contrary  shaD  have  been  recaved  previous  to  arrival  at 
the  station,  will  be  fiwwarded  to  their  destinatioo  by  public 
carrier  or  otherwise  as  opportunity  may  offei^-or  they 
will,  at  tbe  discretioo  of  the  Company  by  whom  they  may 
have  been  received,  be  soffeied  to  remain  on  the  Com- 
pany's premises  «-  be  placed  in  sbed  or  warebooa^  if  there 
be  convenience  fxx  receirii^  tbe  same,  pendii^  communi- 
cation with  the  consignees,  at  the  risk  of  the  owners, 
as  referred  to  in  clause  No.  4.     But  that  tbe  chaises  of 
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such  carrier  will  be  added  to  those  of  the  Company,  and 
the  delivery  of  the  goods  by  the  Company  will  be  con- 
sidered as  complete,  and  the  responsibility  of  the  Company 
will  be  considered  to  have  ceased  when  such  carriers  shall 
have  received  the  goods  for  further  conveyance.  And 
the  Company  hereby  give  notice  that  any  money  which 
may  be  received  by  them,  as  payments  for  the  conveyance 
of  goods  by  other  carriers  beyond  their  said  limits,  will 
be  so  received  only  for  the  convenience  of  the  consignors, 
for  the  purpose  of  being  paid  to  such  other  carriers,  and 
will  not  be  received  as  a  charge  made  by  the  Company 
upon  the  goods  in  the  capacity  of  carriers  beyond  the 
extent  of  their  own  railway.  And  the  Company  hereby 
further  give  notice,  that  they  will  not  be  responsible  for 
any  loss,  damage,  or  detention  that  may  happen  to  goods 
so  sent  by  them,  if  such  loss,  damage,  or  detention  occur 
beyond  their  said  limits." 

The  goods  in  question  appear  to  have  been  safely  carried 
on  the  railway  of  the  Great  Western  Company  as  &r  as 
the  terminus  of  their  line  at  Bristol,  and  to  have  been 
destroyed  by  fire  whilst  on  the  line  of  the  defendants,  on 
their  road  towards  Torquay. 

It  was  agreed  at  the  trial  that  no  advantage  should  be 
taken  as  to  the  action  not  having  been  brought  against  the 
proper  Company;  and  the  question  was  whether  the 
exception  of  loss  by  fire  extended  to  a  loss  by  fire  on  the 
Bristol  and  Exeter  line,  or  was  confined  to  loss  by  fire  on 
the  line  of  the  Great  Western  Company. 

The  Court  of  Exchequer  appear  to  have  considered  the 
contract  of  carriage  as  one  made  by  the  Great  Western 
Company  to  carry  from  Bath  to  Torquay;  and  they  stated 
that  this  was  the  express  agreement,  and  they  treated  the 
case  as  felling  within  the  principle  of  the  cases  where  a 
railway  company  receives  goods  for  carriage  to  a  place 
beyond  their  own  line,  and  arc  therefore  liable  for  losses  on 
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tlie  further  line,  the  Company  on  such  line  in  effect  carry- 
ing as  their  agents  or  subcontractors;  and  assaming  this 
to  be  the  case,  they  treated  the  stipulations  in  the  10th 
condition  as  repugnant  and  void ;  and  assuming  that  there 
was  one  contract  only,  they  considered  the  exception 
as  to  fire  to  apply  to  the  whole  of  the  transit  firom  Bath  to 
Torquay. 

We  cannot  agree  in  this  construction.  The  receipt  and 
the  10th  condition  appear  to  us  expressly  framed  to  prevent 
the  Great  Western  Company  from  being  in  the  relation  of 
carriers  on  the  further  line.  The  condition  appears  to  us 
to  be  express,  that  they  will  forward  the  goods  for  places 
beyond  their  limits,  but  will  not  be  carriers  themselves  or 
incur  the  liability  of  carriers  beyond  such  limits ;  and  that 
they  receive  the  money  (beyond  their  own  charge)  merely 
for  the  purpose  of  paying  the  carriage  forwards,  and  that 
they  will  not  receive  such  money  as  a  charge  for  carrying 
as  carriers  beyond  the  extent  of  their  own  railway ;  and  that 
they  will  not  be  liable  for  any  loss  beyond  the  limits  of  their 
own  line. 

It  was  contended,  indeed,  that  this  10th  condition  only 
applied  to  cases  where  goods  were  to  be  sent  by  carriers, 
other  than  railway  carriers,  for  distances  beyond  the  ambit 
to  which  the  railway  Company  was  in  the  habit  of  carrying 
from  their  several  stations.     We  see  no  ground  for  so  con- 
fining the  stipulation ;  and  the  latter  part  of  it,  particularly 
the  expression  "  beyond  the  extent  of  their  own  railway,'* 
appears  to  us  clearly  to  lead  to  a  different  and  wider  con* 
struction  than  that  contended  for.     The  construction  we 
put  upon  the  condition  is,  that  they,  the  Great  Western 
Company,  will  not  be  carriers  beyond  the  extent  of  their 
own  railway,  but  that  they  will  receive  the  entire  sum  to 
pay  themselves  as  carriers  on  their  own  line,  and  then 
will,  as  forwarding  agents,  pay  the  residue,    after  their 
own  charge,  to  the  next  railway  or  other  carrier,  being 
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responsible  as  carriers  no  further  than  the  extent  of  their 
own  line. 

We  think  that,  by  the  4th  condition,  the  Great  Western 
Company  only  stipulated  as  to  their  own  individual 
responsibility.  They  say  that  the  Great  Western  Company 
give  notice  that  they  will  not  be  liable  for  loss  by  fire. 
This  being  in  a  paper  whereby  they  also  stipulate  that  they 
will  not  be  responsible  as  carriers  beyond  their  own  line, 
we  cannot  see  that  the  exception  from  responsibility  can  be 
considered  to  apply  further  than  as  an  exception  to  the 
responsibility  on  their  own  line.  They  say,  in  effect,  we 
are  carriers  as  far  as  our  own  line  goes,  subject  to  responsi- 
bility as  carriers  on  that  line  and  that  line  only,  but  limiting 
our  responsibility  on  that  line  by  the  exception  of  losses 
by  fire. 

We  cannot  extend  such  a  contract  to  the  new  contract 
under  which  the  defendants  received  the  goods.  It  lies 
on  the  defendants  to  make  out  a  special  contract  as  to 
responsibility  on  their  line,  and  we  think  that  they  fail  in 
attempting  to  do  this.  It  was  said  by  the  Court  below, 
that  the  agreement  was  express  by  the  Great  Western  Com- 
pany to  carry  to  Torquay,  but  the  word  ^^sent"  appears 
probably  to  have  been  substituted  for  the  words  ^*  carried" 
and  ^'conveyed"  for  the  purpose  of  avoiding  the  conse- 
quences of  the  decisions  in  Muschamp  v.  The  Lancaster  and 
Preston  Railway  Company  (a),  and  other  cases  of  that 
description,  and  the  expression  '*  sent**  is  not,  in  the  sense 
we  attribute  to  it,  repugnant  to  the  stipulations  in  the  10th 
condition. 

'  Our  attention  was  also  called  to  the  word  ^*  delivered,** 
which  might  seem  to  apply  to  a  delivery  by  the  Great 
Western  Company.  That,  however,  cannot  be  the  meaning 
of  the  expression,  as  it  is  clear  that  in  the  case  of  the 
delivery  by  the  inland  carrier  beyond  the  ambit  of  the 

(a)  8  M.  &  W.  421. 


1856. 

Collins 

«. 

Bristol  and 

Exeter 
Railway  Co. 


Bbistol  mo 
Railwat  Co. 
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Glation  deliveiy  of  tbe  Company,  the  carriers,  and  not  the 
Company,  would  have  to  deliver,  and  would  be  responsible 
for  the  non-delivery,  by  the  express  words  of  the  stipulation. 
Another  argument  was  founded  on  the  &ct  that  a  pro- 
portionate part  of  tbe  whole  charge,  according  to  a  mileage 
rate,  appears  to  have  been  the  rate  to  be  paid  to  each 
Company,  and  it  was  argued,  that  if  the  rate  was  the  same 
in  proportion  to  distance,  tbe  risk  also  should  be  tbe  same. 
We  do  not,  however,  think  that  any  such  inference  can  be 
drawn.  We  know  nothing  of  the  terms  according  to  which 
the  defendants'  line  received  and  carried  goods;  one  Com- 
pany may  receive  and  carry  for  the  same  rate,  with  excep- 
tions, which  another  Company  may  think  it  better  for  their 
interest  to  dispense  with.  The  defendants  were  bound  to 
make  out  that  the  goods  were  to  be  received  and  carried  on 
their  line  on  a  special  contract,  excepting  losses  by  fire,  and 
we  think  that  tbey  have  fiuled  in  so  doing. 
(.:  It  appears  to  us  that  tbe  Great  Western  Company 
received  tbe  goods  to  be  carried  on  their  tine  with  a 
stipulation,  for  their  own  interest,  excepting  loss  by  fire 
from  their  responsibility,  and  that  they,  according  to  the 
agreement,  discharged  themselves  by  forwarding  the  goods 
to  be  carried  by  tbe  defendants'  Company.  We  have  no 
evidence  what  were  tbe  terms  on  which  the  goods  were  to 
be  carried  on  tbe  defendants'  line,  and  we  must  therefore 
treat  them  as  received  to  be  carried  by  tbe  defendants  as 
common  carriers,  and  consequently,  in  tbe  absence  of  a 
special  contract  of  exemption,  subject  to  responsibility  for 
tbe  loss  firom  fire. 

We  think,  therefore,  that  the  judgment  of  the  Court  of 
Exchequer  must  be  reversed,  and  that  the  verdict  should 
be  entered  for  tbe  plaintiff  for  the  damages  found  for  him 
at  the  trial. 

Judgment  reversed,  and  verdict 
entered  accordingly. 
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IN   THE   EXCHEQUER   CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Pattison  ».  The  Guardians  of  the  Poor  of  the 

Belfobd  Union. 


Nor.  29. 


J.  HIS  was  an  appeal  against  the  judgment  of  the  Court  The  defendant, 
of  Exchequer,  discharging  a  rule  to  enter  a  verdict  for  the  became  bound 

to  the  guardians 

defendant  pursuant  to  leave  reserved,  in  the  case  of  The  of  a  Poor  Law 
Guardians  of  the  Poor  of  the  Belford  Union  v.  Pattison  (a),  bond  condi- 
The  pleadings  and  facts  appear  in  the  report  of  the  case  in  ^\^°j^  ^^^^  ^^ 
the  Court  below.  '^:^ 

should  dis- 
charge the 

Hugh  Hitt(Unthank  with  him)  argued  for  the  appellant,  duties  of  his 
the  defendant  below  (Nov.  28th)  (b). — The  com  received  receiving  all 

monies  tender- 
by  the  treasurer,  and  for  which  he  gave  credit  in  account  ed  to  be  paid 

with  the  overseers,  was  not  money  received  by  him  by  virtue  of  guardians, 
of  his  office.     The  defendant,  as  surety,  is  only  liable  in  out'of^tEe^"* 
respect  of  the  receipt  by  the  principal  of  that  which  he  is  "^To^^J" 
authorized  to  receive.     A  surety  for  the  faithful  accounting  guardians  all 

•^  ^  "  orders  on  bim 

of  all  monies  received  by  an  overseer,  by  virtue  of  his  drawn  on  their 

behalf,"  and 

office,  is  not  liable  for  a  sum  of  money  borrowed  by  the  that  he  should 
overseer  and  applied  by  him  to  parochial  purposes :  Leigh  guardians  all 
V.  Taylor  (c).     [Crompton^  J. — Suppose  an  overseer  owed  moniw^'ic, 
50L  for  rates,  and  the  treasurer  bought  of  him  50L  worth  ^•j^  ^^\[ie 

treasurer,  who 
was  a  com 
factor,  had  extensive  dealings  in  corn,  and  open  accounts  in  trade  with  the  overseers  of  several  of 
the  townships,  who  were  farmers.  No  money  was  received  from  these  townships,  but  it  was  the 
practice  of  the  treasurer  to  debit  the  overseers  in  his  trade  account  with  the  amount  of  the  poor 
rate  ordered  by  the  ffuardians  to  be  paid,  and  then  to  debit  himself  with  the  amount  as  paid  to 
him  as  treasurer.  Uis  accounts  were  audited  half-yearly,  and  the  credits  in  corn  were  allowed 
by  the  auditon  as  payments  in  money.  At  the  last  audit,  the  auditors  found  that  239/.  1/.  lOd. 
was  due  from  him  to  the  guardians.  Held,  in  the  Exchequer  Chamber  (affirming  the  judgment 
of  the  Court  of  Exchequer),  that  the  surety  was  liable,  inasmuch  as  between  the  treasurer  and 
the  overseers  money  had  in  effect  passed. 


(tt)  See  the  case,  11  Exch.  623. 

(b)  Before   Cockbunt,    C.    J., 

Wightman^  J.,  Erie,  J.,  WilUanu, 


J.,    CromptotL,   J.,    Crowder,  J., 
and  WiUea,  J. 
(c)  7  B.  &  C.  491. 
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1856.        of  corn,  and  instead  of  handing  over  the  money  said  to 

^^^^^^      Jiini,  •*  You  owe  me  50i,  I  will  set  off  my  debt  agunst 

••  yoofs,"  would  not  that  amount  to  a  receipt  of  50L  for 

GCARDIAXS  OF  *  , 

rates  ?  What  interest  has  a  surety  in  the  money  passing 
from  one  hand  to  another  ?]  An  agent  who  is  only  autho- 
rized to  receive  payment  in  money  cannot  receive  payment 
in  goods:  Howard  ▼•  Chapman  (a).  [Cockbum,  C.J. — 
Suppose  this  had  been  an  action  against  the  treasurer 
himself,  could  he»  after  having  given  the  oveneers  credit 
for  the  money,  have  said  that  he  never  received  it  ?  The 
entry  in  his  account  by  which  he  debits  himself  with  the 
money  is  an  admission  that  he  received  it.]  Todd  v. 
IUid{b)  decided  that  an  insurance  broker  is  only  entitled 
to  receive  payment  for  the  assured  fix>m  the  underwriters 
in  money ;  and  therefore  a  custom  to  set  off  the  general 
balance  due  from  the  broker  to  the  underwriter  in  the 
settlement  of  a  particular  loss  is  illegal.  So  where  a  policy 
was  delivered  to  a  broker  for  the  purpose  of  settling  a  loss, 
which  was  adjusted  by  the  underwriter,  payable  at  a 
month,  and  the  broker  charged  such  underwriter  in  account 
for  the  loss,  and  transmitted  to  the  assured  an  account,  in 
which  he  stated  himself  to  be  debtor  for  the  amount  of  the 
loss  and  for  the  balance  of  that  account,  and  the  assured 
drew  a  bill  on  the  broker,  which  the  latter  accepted  but 
did  not  pay,  and  the  underwriter's  name  not  having  been 
struck  off  the  policy;  it  was  held  that  he  was  not  dis- 
charged :  Ruuell  v.  Bangley  (e).  Bartktt  v.  Pentland  (d) 
also  shews  that  where  a  principal  employs  an  agent  to 
receive  money  and  pay  it  over  to  him,  the  agent  does  not 
thereby  acquire  any  authority  to  pay  a  demand  of  his  own 
upon  the  debtor,  by  a  set-off  in  account  with  him.  That 
principle  was  recognised  in  Stewart  v.  Aberdein  (e),  where 


(a)  4  C.  &  P.  508. 

(b)  4B.  &Ald.210. 
(c)  4B.  &Ald.  395. 


(d)  10  B.  &  C.  760. 

(e)  4M.  «rW.  211. 
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the  settlement  in  account  between  the  broker  and  under- 
writer took  place  with  the  sanction  of  the  principal,  and 
was  therefore  held  binding  on  him.  A  power  of  attorney  to 
receive  payment  of  dividends  on  government  stock,  does  not 
authorize  the  attorney  to  receive  payment  otherwise  than 
in  money,  or  in  some  usual  manner:  Partridge  v.  The 
Bank  of  England  {a).  Indeed,  so  stringent  is  the  rule, 
that  if  an  agent  is  authorized  to  receive  money  in  the 
regular  course  of  business  in  a  shop,  a  payment  to  him  else- 
where is  not  good:  Kaye  v.  Brett  (i).  [Erie  J. — ^In  Stewart 
V.  Aberdehif  Lord  Abinger,  C.  B.,  in  summing  up,  expressed 
his  opinion  '^  that  the  notion  had  been  pushed  too  far  about 
the  actual  payment  in  cash,  and  that  it  appeared  to  him 
that  if  one  man  has  to  pay  another  money  on  account  of 
his  principal,  and  there  is  money  due  to  him  from  such 
other  person,  it  makes  no  difference  to  the  principal 
whether  there  is  an  interchange  of  bank  notes,  or  a  mere 
transfer  of  accounts  from  one  side  to  the  other,  and  that  it 
is  equally  a  payment  if  it  is  done  without  fraud.**]  Stewart 
V.  Aberdein  was  cited  in  Undertoood  v»  NichoUs  (c),  where 
an  agent  having  sold  wine  for  his  principal,  the  purchaser 
paid  for  it  by  returning  to  the  agent  his  cheque,  which  the 
purchaser  had  cashed  for  him  a  few  days  previously ;  and  it 
was  held  that,  in  the  absence  of  any  ratification  by  the 
principal,  that  was  not  a  payment  as  between  him  and  the 
purchaser,  notwithstanding  the  transaction  was  bona  fide. 
As  against  a  surety,  the  condition  of  the  bond  will  be  con- 
strued strictly :  The  London  Assurance  Company  v.  Bold(dy 
Mills  V.  The  Guardians  of  the  Alderbury  Union  («).  Here 
there  was  no  previous  authority  to  the  treasurer  to  receive 
payment  otherwise  than  in  money,  and  there  has  been  no 
subsequent  ratification  of  his  acts.     The  Court  below  did 


1856. 


Pattibon 

V. 
GUARDIAKS  or 

Belford 
UmoN. 


(a)  9  Q.  B.  396. 
(Jb)  6  Exch.  269. 
(c)  17C.B.  239. 


(rf)  6Q.B.514. 
(e)  3  Exch.  590. 
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1S66.  not  treat  the  credits  in  respect  of  corn  ss  receipts  of  Mongr, 
but  they  considered  that  the  braid  was  fiirfeited  b;  the 
:  to  pay  over  the  "  balance"  found  doe  by  the  poor 
law  auditors.  The  term  "balance,*  however,  means  the 
balance  of  actual  money  in  the  treasorer'a  handa  at  ibe  time 
of  his  removal  from  office,  not  tlie  balance  fonnd  by  the 
poor  law  auditors.  Tlie  surety  is  no  par^  to  the  andit; 
then  how  is  he  bound  by  it?  The  treaaorer  being  alive, 
admissions  hy  him  wooldnot  be  evidence  against  the  snrety; 
Aliddkton  v.  Melton  (a).  The  treasurer  may  appeal  against 
the  audit,  but  the  sure^  baa  no  locus  standL  A  party  is 
not  concluded  by  an  eironeoas  account  stated. 

KntncIeM  {Manisbf  with  him)  for  the  respwidents,  the 
plaiotifla  below. — The  aothorities  refeired  to  have  no  appli- 
cation. It  is  conceded  that  an  agent,  who  is  aathorized 
to  receive  payment  in  money,  cannot  receive  payment  in 
goods,  or  by  writing  <^  his  own  debt  fint  in  this  case 
the  transaction  is  in  eSect  a  payment  in  money.  There 
being  mutual  debts  between  the  parties,  it  was  needless  for 
the  treasurer  to  go  throi^  the  idle  ceremony  of  hanJing 
to  the  overseers  the  Dicmeyltvthe  corn  and  then  receiving  it 
back  again  for  rates.  Snce  the  parties  have  chosen  to  treat 
the  transaction  as  payment,  as  between  themselves  the 
treasurer  is  in  the  same  ratnatioa  as  if  be  bad  received 
money:  Standiah  v.  Am  (A). — He  then  argued  that  the 
term  "  balance ''  meant  the  amount  found  by  the  poor  law 
auditors  to  be  due  inta  the  treasurer  at  the  time  he  left 
office,  and  that  their  finding  was  ctmclosive  unless  appealed 
i^inst:  on  this  point  he  cited  the  4  &  5  Wm.  4,  c.  76; 
7  &  8  Vict,  c  lOI,  3.  34;  11  &  12  Vict.  c.  91,  sa.  4,5, 7,  9l 

Hugh  Bill  replied. 

CVr.  ode.  oitL 

(b)  5  Mm.  &  B.  26*.  (»)  3  Exch.  £37. 
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The  judgment  of  the  Court  was  now  delivered  by 

C0CKBURN9  C.  J. — We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  below  ought  to  be  affirmed — not  on  the 
ground  that  the  word  ''balance"  has  a  peculiar  meaning  in 
this  bond,  derived  from  the  statutes  relating  to  the  poor 
laws,  but  on  the  ground  that  as  between  the  treasurer  and 
the  overseer,  money  had  in  effect  passed;  and  that  the 
effect  of  the  course  of  business  between  them  as  against 
the  treasurer,  is  the  same  against  his  surety  in  this 
bond.  Judgment  affirmed. 


1856. 


Pattison 

V. 

gxiardians  op 

Belford 

Union. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 


E 


Booth  v.  Kennard.  n<w.27. 

RRORon  a  bill  ofexceptions(a).— The  declaration  stated  JJ^^/J?^^®  «•" 


that  the  plaintiff  was  the  firet  and  true  inventor  of  a  certain  obuined  from 

*■  oils  which  were 

new  manufacture,  that  is  to  say,  of  certain  improvements  separated 

^  from  seeds  and 

in  the  manufacture  of  gas,  and  thereupon  her  Majesty,  by  other  oleagin. 

letters  patent,  &c.  granted  to  the  plaintiff  the  sole  privilege  by  pressure. 

to  make,  use,  exercise,  and  vend  the  said  invention  for  the  covered  that 

term  of  fourteen  years,  from  the  12th  of  November,  1850,  f^af^atonce 

and  the  8th  of  May,  1852,  &c.,  and  the  defendant  infringed  J[^"  {^hot^^t 

the  said  patent  rights.    The  defendant  pleaded,  eighthly —  "?f*^^5  ^ 

That  the  alleged  invention  or  inventions  were  not  nor  was  assuming  the 

invention  to  be 

either  of  them  a  matter  for  which  letters  patent  could  by  new,  it  was  such 

as  might  be 

law  be  granted. — Issue  thereon.  the  subject  of 

a  patent. 
To  a  declaration  stating  that  the  plaintiff  was  the  first  inventor  of  a  new  manufacture,  &c., 
and  that  the  defendant  had  infringea  his  patent  right,  a  piea  that  the  invention  was  not  a 
matter  for  which  letters  patent  could  by  law  be  granted,  does  not  put  in  issue  the  novelty 
of  the  invention. 

(o)  Before  Cockbumj  C.  J.,  Coleridge,  J.,  Wightmanf  J.,  Erie,  J., 
WilliamSy  J.,  and  Crompton,  J. 


VOL.   I. — N.   S. 


M  M 


EXCH. 


EXCBEQITES   SEPORT& 

The  bU)  of  ezcepdMis  stated  that  the  taroes  came  oa  to 
be  tried  before  PoSodLr  C.  B.,  at  the  sitings  ia  LoudoD 
after  Tiinity  Term,  1855,  wheo  tbe  plaintiff  gave  in  eri- 
dence  certain  letten  patent  of  tbe  IStb  of  November, 
185U,  "for  iiii[m)Temeats  in  the  manidactore  of  gaa," 
and  also  a  speci6catioa  filed  in  ponuance  of  tbe  cooditiwia 
of  tbe  nid  letten  patent  in  wbich  tbe  im{HOTements  were 
atated  to  "  consst  in  the  craistniction  of  the  apparatus  used 
in  making  ga§  from  oleag^noa^  &tty,  resinoDs,  tair^,  or 
flpiritnoos  Bubetances,  and  in  tbe  loode  of  working  tbe 
apparatus,**  and  tbe  appatrntcu  and  tbe  mode  of  operation 
were  described :  and  tbe  plaintiff  also  gare  in  evidence 
ceruin  other  letters  patent  of  the  8th  of  May,  1852,  "for 
improrements  in  the  manafactnre  of  gas,"  and  a  8pe<nfi- 
cation  filed  in  parsiiance  of  the  condition  thereof,  which, 
after  reciting  that  "  heretofofe  in  manufacturing  gas  from 
oils,  oily  or  resinons  matter,  it  had  been  usual  to  go 
through  tbe  costly  process  of  obtaining  tbe  oils,  &c.  fii>m 
seeds  and  other  substances,  and  to  nse  the  same  in  a  fluid 
or  semifluid  state,"  proceeded  as  follows : — 

**  Now  my  improTements  eonnst  in  tbe  direct  use  of  seeds, 
leaves,  flowers,  branches,  nuts,  finit,  and  other  substances, 
and  matteis  contiuning  oil  or  oily  or  resinous  matter,  or 
other  matter  useful  in  the  mannfactnre  of  v^^taUe  gaa. — 
The  mode  of  osng  seed  and  constructing  tbe  ^paratus 
used  under  this  my  patent  in  preparing  gas,  may  be  the 
same  as  tbe  apparatus  used  in  tbe  ordinaiy  mode  of  makii^ 
gas  with  coal ;  but  I  prefer  prelecting  the  seed,  &c.  into  a 
hot  retort  and  subjecting  it  £»'  a  certain  time  to  a  proper 
heat,  then  withdrawing  the  expended  reddaum  and  again 
supplying  tbe  retort  with  another  quantity  of  seed,  and 
so  on,  be  the  same  more  or  leas,  at  one  time.  Ftv  the 
purpose  of  exemplification  I  f^ve  a  plan  of  a  retort,"  &c. 
*'  I  clum  for  making  gas  direct  from  seeds   and  nutters 
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herein  named,  for  practical  illaminations,  or  other  useful 
purposes,  instead  of  making  it  from  the  oils,  resins  or  gums 
previously  extracted  from  such  substances." 

The  Lord  Chief  Baron  directed  the  jury  that  the  in- 
vention comprised  in  the  letters  patent  of  the  8th  of  May, 
1852,  was  not  a  matter  for  which  letters  patent  could  by  law 
be  granted,  and  that  they  ought  to  find  a  verdict  for  the  de- 
fendants on  the  issue  joined  on  the  eighth  plea,  so  far  as  it 
related  to  the  last  mentioned  letters  patent  The  counsel 
for  the  plaintiff  excepted  to  the  direction  of  the  learned 
Judge,  and  contended  that  the  same  was  a  matter  for 
which  letters  patent  could  by  law  be  granted,  and  there* 
upon  the  jury  gave  their  verdict  for  the  defendant  upon  the 
eighth  issue,  so  far  as  the  same  related  to  the  said  last 
mentioned  letters  patent  and  invention,  and  thereupon  the 
jury  was  discharged  as  to  the  residue  of  the  issues  jakied. 


629 


1856. 


Booth 

V. 
KXKHABD. 


Webster  (with  whom  was  Macnamara)^  for  the  plaintiff. — 
At  the  time  of  the  specification  of  the  first  patent,  the  mode 
of  making  gas  fcom  oils,  tars,  fatty  or  resinous  substances, 
was  so  surrounded  with  difficulty  that  no  appwatus  for  the 
purpose  had  been  brought  into  general  practice.  The  first 
patent  was  for  improvements  in  the  apparatus  used  for' 
this  purpose.  Until  the  plaintiff  invented  the  improve- 
ments described  in  the  second  patent,  it  had  been  usual, 
in  the  first  instance,  to  go  through  the  process  of  obtaining 
oil  from  the  substances  containing  it,  and  then  to  inject 
the  oil  in  a  liquid  state  into  a  heated  retort  The 
plaintiff*s  second  patent  is  a  claim  for  making  gas  by  the 
direct  use  of  seeds,  leaves,  flowers,  branches,  nuts  and  fiiiits, 
and  other  substances  containing  oil,  or  oily  or  resinous 
matter,  or  other  matter  usefiil  in  the  manufacture  of 
vegetable  gas.  That  is  a  good  subject-matter  for  a  {>atent ; 
it  is  a  new  manu&cture.     [Cockbumf  C.  J. — The  plluntiff 

M  M  2 


5C0 
18-36. 


KXCIIEQCKS  Br?o«Ta. 


sares  sd  intenncdiate  prooes.]  Id  Cramt  ▼.  /Wor  {a)  it  b 
aid,  that  if  the  result  is  a  new,  better,  or  cheaper  aitide,  it  is 
sufficient.  Here  the  gas  is  neeessaiilj  cheaper,  far  the  pun- 
tiff's  inrentioo  sares  a  oosdj  process.  Sba^^.DeLaRmtih) 
shews  that  an  improrement  in  anj  pait  of  a  process  is  an  im- 
prorement  in  the  resolL  It  is  objected  that  oo  new  process 
isdeacribed.  [fTi^  J.— In  &f»crT.  fiodtf  (c),  it washdd 
that  the  application  of  a  process  prerioodj  applied  far  extract- 
ing ganncine  from  fresh  madder,  tospent  madder,  which  was 
a  substance  that  had  fonnerl  j  been  thrown  awa j  as  osdess, 
might,  if  the  application  inTolred  anj  new  disoov*^,  be 
the  subject  of  a  pateoL  CocUntrm^  C.  J. — No  one  doubted 
but  that  Heath's  second  iuTention  of  putting  the  caifaon 
and  manganfse  together  in  the  pot  with  the  iroOy  bj  which 
ooeof  the  proceaaea  far  making  his  improfed  iron  was  saved, 
would  hare  been  a  good  subject-matter  of  a  patent  (jl)^ 
The  inrention  is  the  more  TahiaUe  because  it  is  simple. 
A  patent  far  the  use  of  a  new  malerial  in  a  combination 
maj  be  good.  It  is  like  the  case  of  Lord  Dudley's  patent 
for  making  iron  with  pit  coal  instead  of  diarooal  {e). 


.ffiadWiarcft (with  whom  was  •^.  jffroira),for  the  defendanL— 
The  plea  is,  ^  that  the  invention  was  not  a  matter  far  which 
letters  patent  could  by  law  be  granted  ;*  that  means  that  it 
was  not  an  invention  within  the  exception  in  the  6th 
section  of  the  21  Jac  1,  C.3.  The  plea  raises  the  question 
of  novelty,  as  well  as  whethor  the  invention  b  a  manufac- 
ture. Looking  at  the  two  q)ecifications,  and  comparing 
them,  the  Court  can  now  see  that  the  invention  b  not  new : 
BuMk  V.  Faz(f\     The  fiist  patent  claims  the  use^of  the 


(o)  1  Webst.  P.  C.  »S ;  S.  C. 
4  IL  &  G.  ^80. 
(b)  6  Ross.  322. 
(r)  6  Exch.  607. 
id)  See  Heath  r.  Unwin,  13 


C.  B.522. 

(e)  rWebrt.P.C.  14.  See  dbo 
Bucket  InreotioD,  1  Webst.  P.  C. 
35. 

if)  «.H.  L  707. 
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Apparatus  for  fiiaking  gas  from  fesinous  matter.     Working 
ander  Aat  patettt  *woi]ld  be  an  infringement  of  the  siecond 
patent;  therefore  the  invention  described  in  the  second 
patent  is  not  new :   Tettey  v.  EasUm  (a).    [  Cochbumy  C.  J. — 
The  novelty  of  the  invention  is  not  put  in  issue  by  this  plea. 
Cokridgty  J. — It  amounts  to  diis :  the  novelty  and  utility  of 
the  invention  being  admitted,  still  this  is  not  the  subject- 
matter  of  a  patent]     The  plea  raises  every  question ;  the 
effect  of  it  is,  that  the  Conditions  required  by  the  stetbte 
to  make  a  patent  good  do  not  exist     The  plainti£f  has 
described  no  new  process,  no  new  mode  of  operating  upon 
matter,  nothing  but  what  is  admitted  to  be  old;  and  the 
question  is,  can  tbe  mere  new  application  of  the  well  known 
processes  of  dry  distillation  to  a  new  matter  be  the  subject 
of  a  patent  ?    [Cockbumf  C.  J. — Is  not  the  application  of  a 
known  process  to  a  new  material  a  good  subject-matter  of  a 
patent  ?]    Not  if  the  application  is  to  a  substance  precisely 
anal<^us  to  the  substances  to  which  it  had  been  previously 
applied.     [Cromptony  J. — Suppose  a  person  discovered  that 
instead  of  malting  barley  in  the  first  instance  he  could  malt 
it  and  make  it  into  beer  at  the  same  time,  and  by  a  single 
process,  might  he  not  have  a  patent  for  that  ?]    The  doctrine 
laid  down  in  Crane  v.  Price  (6),  and  relied  upon  by  the 
other  side,  has  been  repeatedly  questioned,  and  particularly 
in  Dcbbi  V.  Perm  (c). — He  referred  also  to  Losh  v.  Hague  (d) ; 
Regma  v.  Cutler  {e) ;  Kay  v.  Marshall  (/). 
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Booth 

p. 

Kbknard. 


Webster  was  not  called  upon  to  reply. 


CoCKBURN,  C.  J. — We  all  think  that  the  direction  of  the 


(a)  2  £.  &  B.  966. 

(b)  1  Webst  P.  C.  398 ;  S.  C. 
4  M.  &  G.  5S0. 

(c)  3  Exch.  427. 


(d)  1  Webst  P.  C.  202. 

(e)  3  C.  &  K.  215;    S. 
Macrorj.  Pat.  Ca.  13S. 

(/)  5  Bing.  N.  C.  482. 


SXCHCQDSa  BKPtWI^ 

hard  Chief  Baron  was  enoneotu,  ud  that  tben 
be  a  venire  de  novo.      Tbt  patent  tima  the  i 
gas  directi;  from  seeds  and  other  olea^noas  mbs 
instead  of  mafcing  it  from  oOa.    By  this  meus  tbe  ps 
gets  rid  of  one  of  two  piocemea.    I^erioasl;  to  tbe  d 
the  patent,  gas  had  been  obtained  b;  a  perticiiUr  app 
from  <nls,  which  were  first  separated  from  the  subtt 
containii^  them  bj  presBnre.     Tlie  patentee  hasdiacat 
that  the  first  process  may  be  dispensed  with.  That  is  as 
inveDtioD,  and  the  patent  is  sustainable  if  the  ioTenlii 


fFebiler  applied  for  eottM,  bat  tbe  Court  refosed  to  ■ 
«ny  order. 

Venire  de  nov« 
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IN  THE  EXCHEQUER  CHAMBER. 

{Appeal  from  the  Court  of  Exchequer.) 


t:1  TS: 


SroiCEfl  t>.  Cox  and  Others. 


Exchequer,  making  absolute  a  rule  to  enter  a  nonsuit  [wlicj  uf  anor- 

—  The  case,  aa  stated  in  pursuance  of  the  provisions  of  the  iha  lubtMt- 
Common  Law  Procedure  Act,  1654,  sect.  39,  set  out  the  aMcribed:— 
pleadings  and  the  policy  (which  sufficiently  appear  in  the  ofbuitd'^fof 

-  report  of  thia  case  in  the  Court  below,  ante,  p.  320,)  and  ''^Jllf^iw. 
proceeded  as  follows. — It  was  admitted  by  the  defendants,  ^'  "  •*"  ^ 

f  that  the  buildings  Sic  were  correctly  described  at  the  time  «^  baildiog 

when    the   policy  was  effected.     It  was  also  proved   that  luUe,  cowh- 

at  the  time  when  the  policy  was  effected  there  was  no  boiler-honMi 

steam  engine  on  the  insured  premises,  but  that  there  was  ^^^n«ro^t&t 

in   the  boiler  house,  specified  in  the  policy,  a  boiler  with  a  ^^2^'^ 

furnace,  &c.     Tlie  construction   and  use  of  the  premises  f'!^,'^"^ 

remEuned  unaltered  from  the  date  of  the  policy  till  June,  "«'"■  ™' 

.     .         ,  r       J  1  „,n„j^(A« 

1855,  when  the  plaintiff,  without  fraud,  erected  in  part  of  «A(t«.    K.B. 

Ttw  pracenof 
malting  tallow 
bj  ■utm  in  lud  boiler'-hoaie,  ind  tin  the  me  of  two  pipe-ttorei  in  uid  building,  tn  berebj 
■llowedi  but  it  i>  wirraaled  th&t  no  oil  be  boiled,  oor  anj  proceii  of  jtpasniiig  leather  b« 
carried  on  therein  nor  in  anj  building  adjoining  thereto."  The  de«iriptiiini  of  iniuranca  were 
fanrfold,  "Common.""  Hiurdoui,"  '■  Doublji  Riurdooi,'' and  "Special  Riiki;"  and  the  polio/ 
•tated,  that  "  when  Special  Itiili*  are  propoaad,  the  moat  narticnlar  •peciKcalioniot  the  propertj, 
and  all  circumiUncei  attending  the  Hme,  will  be  required  ;  but  all  which  Special  Riiki  mutt  be 
particuIariMd  on  [he  polic;,  to  render  the  tame  lalid  or  in  fores."  Une  of  the  condition!  . 
indoraed  on  the  policy  wai,  ih&t  "  if  after  the  aHuranca  (hall  hue  been  effected,  the  riik  ihall 
be  Increaaedbj"  "any  alteration  of  circum>t■nce^"  "  and  the  piniculira  of  the  lame  ibill  not 
be  indaned  on  the  polic;  by  the  ucratary  or  tome  other  agent  of  the  Company,  and  a  propor- 
tionate higher  premium  paid,  if  required,  luch  iniurance  iball  be  of  no  force."  The  iniurance 
in  quention  wai  ■  **  Special  Riik."  After  the  poUej  wai  effected  tho  plaintiff,  without  notice  to 
ibe  defendant*,  erected  in  the  ttable  the  machinery  of  a  9t«am-engine,  which  wu  inppUed  with 
Btesm  b;  the  boiler  mentioned  in  the  policy.  By  the  termi  of  the  policy  mill*  and  maaufiictone* 
baring  mill,iteam  or  engine  work  were  "  Special  Riiki."  No  notice  of  the  erection  or  uie  of 
the  iteam-engine  wai  giten  to  the  Juurance  Company.  The  premiiei  were  aftcrwarda  deitroyed 
by  accidental  Hre,  not  attributable  to  the  erection  or  uie  of  the  ileam-engine.  At  the  trial  it  w«« 
agreed  by  the  partiei  that  the  jury  ibould  find,  and  the  jury  did  find,  that  the  liikof  Ere  or  damage 
thereby,  wu  not  increaaed  by  the  erection  or  u«e  of  the  iteam-engine,  or  hy  the  alleralioni  in 
the  insured  premiMi.  Htld,  In  the  Eiehequer  Chamber  (rcverung  the  judgment  of  the  Court 
of  Exchequer),  that  the  poller  wai  not  atoided  bj  the  introduction  of  the  itcaa-engiae,  tod 
' the  boiler  to  mrk  it. 


It  the  poller  w 

ngcDtnteain 


r 


534 


EXCHEQUER   REPORTS. 


1856. 


Stokes 

V. 

Cox. 


the  insured  premises  a  steam-engine.  Such  steam-engine 
consisted  of  all  the  usual  machinery  and  parts  of  a  steam 
engine,  except  that  no  fresh  boiler  or  furnace  was  erected, 
the  same  being  worked  solely  by  means  of  the  steam 
generated  in  and  by  the  said  existing  boiler  and  furnace, 
and  conveyed  thereto  by  means  of  a  two  inch  iron  pipe. 
No  alteration  was  made  in  the  boiler,  except  attaching  the 
iron  pipe  thereto  for  the  purpose  of  conveying  the  steam 
to  the  said  engine;  nor  was  any  alteration  made  in  the 
construction  or  use  of  the  said  furnace.  No  notice  was 
given  by  or  on  behalf  of  the  plaintiff  to  the  Company  of 
the  said  erection,  use,  or  employment  of  the  steam-engine ; 
nor  was  any  higher  premium  paid  to  the  Company  in 
respect  thereof.  On  the  2nd  of  December,  1855,  a  fire 
occurred  in  the  insured  premises.  It  was  admitted  that  the 
fire  was  purely  accidental,  and  was  in  no  way  attributable 
to  the  erection  or  use  of  the  engine.  It  was  agreed 
between  the  parties  that  the  jury  should  find,  and  they  did 
accordingly  find,  that  the  risk  of  fire  or  damage  thereby 
was  not  increased  in  point  of  fact  by  the  erection  and  use 
of  the  said  steam-engine,  or  by  the  alterations  in  the 
insured  premises ;  and  that  the  engine  was  not  an  erection 
of  the  like  nature  as  respects  the  said  policy,  and  the 
stipulations  therein  contained,  as  a  stove,  coakel,  kiln  or 
furnace.  It  was  contended  by  the  defendants,  that  irres- 
pective of  any  question  of  fact  to  be  found  by  the  jury,  the 
defendants  were,  upon  the  facts  appearing  at  the  trial, 
entitled  to  succeed,  upon  the  ground  that  in  point  of  law 
and  with  reference  to  the  terms  of  the  said  policy,  and  the 
rates  and  conditions  indorsed  thereon,  the  risk  must  be 
taken  to  be  increased  within  the  meaning  of  the  policy, 
and  therefore  that  the  policy  was  vacated  by  the  erection 
and  use  of  the  said  steam-engine,  without  notice  to  the 
Company.     The  learned  Jud^^e  at  the  trial  reserved  leave 


MICHAELMAS   VACATION,   30    VIC 


to  the  defendants  to  move  fur  a  nonsuit  upon  ibis  point,  1856. 
and  subject  tbereto  the  jury  found  a  verdict  for  the  '^I^TH' 
plaintiff.  '■ 


Keatioff  (nith  whom  was  H.  J.  Hodgton),  argued  for  the 
plaintiff  (a). — The  rule  to  enter  a  nonsuit  should  have  been 
discbai^d.  The  question  turns  upon  the  construction  of 
the  particular  policy.  The  Court  of  Exchequer  has  de- 
parte<l  from  the  principle  laid  down  in  SiUem  t.  Thom^m  {b), 
though  they  professed  (o  follow  it.  Here  the  jury  fouud, 
by  the  consent  of  the  defendants,  that  there  was  no  increase 
of  risk.  Martin,  6.,  in  bis  judgment  in  the  Court  below, 
referred  to  the  Btatements  in  the  policy,  that  no  steam-engine 
was  employed  on  the  premiss ;  that  the  steam  generated  in 
the  boiler  was  used  for  heating  water,  warming  the  shops, 
and  in  the  manufactory,  and  that  its  further  use  was 
allowed  for  melting  tallow  in  the  boiling-bouse :  but  con- 
sidering the  question  apart  from  the  7th  condition,  these 
statements  are  in  a  part  of  the  policy  which  is  not  the 
warranty, — which  in  fact  immediately  follows  them  in  these 
words:  "but  it  is  warranted  that  no  oU  be  boiled,  nor  any 
process  of  japanning  leather  be  carried  on  therein,  nor  in  any 
building  adjoining  thereto,"  The  description  in  a  policy 
does  not  amount  to  a  warranty  where  in  the  same  policy 
there  is  an  express  warranty.  Freriously  to  the  decision  in 
SiiUm  V.  Tkomton  (b),  there  was  no  case  in  which  it  had 
been  held  that  the  descriptioa  of  the  premises  amounted  to  a 
warranty,  so  that  no  change  could  be  made  if  the  risk 
was  thereby  increased.  Pirn  v.Iieid(c)  shews  the  general 
nature  and  effect  of  the  description  in  a  policy.  Tindal, 
C  J.,  there  stated,  that  on  general  principles  a  policy  is  not 
avoided  by  an  alteration  of  the  trade  carried  on  upon  the 

(a)  Before    Cockbum,    C.    J.,  (b)  3  E.  &  B.  868. 

Wightman,J.,WiBiam*,J.,Cromp.  (c)  eMan.&G.l. 

Ion,  J.,  Crowder,  J.,  and  Wiliti,  3. 
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IHvmises.  In  ^Uem  t.  Thornton  (a),  at  the  tiine  whra  the 
policj  wu  effected  tbe  description  of  the  premiBeB  was 
inconect :  the  sheratioD  b;  the  addition  of  the  third  story 
had  taken  place  before  the  date  of  the  policy.  l^PfUkt,  J. — 
Any  opinion  expressed  by  the  Court  io  StUem  t.  TTuirnton, 
as  to  the  effect  of  an  alteration  in  the  state  of  tbe  premises 
insnied  affer  the  date  of  (he  policy,  mast  be  extrajudicitd.] 
Where  the  parties  might  have  annexed  conditions  to  their 
agreement  had  they  thought  fit,  but  have  not  done  so,  such 
conditions  ought  not  to  be  implied.  If  that  rule  did  not 
apply  in  cases  of  this  description,  it  would  be  impossible 
for  persons  assured  to  know  what  is  a  warranty,  and  what  is 
not.  Tbe  rule  for  construing  documents  of  this  kind  is  thus 
stated  by  Lord  St  LeonardM,  in  Anderaon  v.  Fitzgerald  (b). 
"  Every  Court  of  justice  should  endeavour  to  give  such 
a  construction  to  a  policy  of  this  nature  as  will  afford 
a  fair  security  to  the  person  with  whom  tbe  policy  is 
made,  that  upon  the  ordinary  construction  of  language  be 
is  safe  in  tbe  policy  which  he  has  accepted."  Now  it  is 
a  general  rule,  applicable  to  all  contracts,  that  the  law  will* 
not  imply  a  warranty  where  there  is  an  express  warranty. 
Thus,  in  Budd  v.  Fairmaner  (c)  where  a  receipt  was  given 
**  for  a  grey  four-year  old  colt  warranted  sound,"  it  was  held 
that  tbe  warranty  was  confined  to  soundness.  It  has 
been  su^ested  that  there  is  an  alteration  in  the  nature 
of  the  risk,  but  that  is  provided  for  by  the  7th  condition. 
The  defendants  pleas  are  founded  upon  the  7th  condition, 
each  of  them  alleging  an  increase  of  risk,  but  neither  of 
them  is  proved.  The  Court  below  considered  it  sufficient 
if  so  much  of  the  pleas  was  proved  as  constituted  a  defence. 
But  each  plea  is  entire,  and  no  part  of  it  is  proved.    [Cock- 


(a)  3  E.  &  B.  86d. 


(A)  4  a.  L.  484. 
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bum,  C,  J. — Although  the  plainUff  states  that  no  ateam- 
engine  is  OD  the  premises,  and  paysonthat  footiDg,he  claims 
to  be  insured  against  the  risk  occasioned  by  it.  The  condi- 
tions state,  that  if  there  is  a  eteam<engine  on  the  premises 
that  "constitnles  a  special  risk."  C7vioder,3. — Tbbinaurance 
was  on  "a  special  risk,"  and  it  is  found  not  to  have  been 
increased  by  the  addition  of  the  steam-engine.]  The 
policy  contains  a  statement  of  the  different  classes  of 
risk,  to  enable  the  assured  to  make  a  proposal  There 
is  nothing  in  that  part  of  the  policy  relating  to  changes 
which  might  take  place  subsequently  to  the  making  of 
the  policy.  The  conditions  are  the  only  part  of  the 
policy  which  contain  any  stipulations  as  to  a  subsequent 
alteration  of  the  circumsunces  or  the  risk.  [fPilkt,  J. 
— Is  not  the  7th  condition  the  governing  condition  for 
the  purposes  of  these  pleas  P]  The  Iiord  Chief  Baron 
said  that  ritk  did  not  mean  daiyer  but  the  circumstances 
which  gave  rise  to  it ;  but  an  alteration  in  the  mode  of  using 
the  premises  does  not  avoid  the  policy.  In  BiUiTUfi  v.  The 
Tolland  County  Mutual  Fire  Iiuurance  Company  {a), 
WdUe,  J.,  in  delivering  the  judgment  of  the  Court,  sud  '.— 
"The  firef  exception  is,  that  the  words  in  the  policy  'all 
the  above  bams  are  used  for  hay,  straw,  gnun  unthrashed, 
stabling,  and  shelter,'  are  a  warranty  that  ibe  buildings 
should  be  used  in  that  manner  and  no  other;  but  we  do 
not  BO  anderstand  the  language  of  this  instrument  The 
clause  was  inserted  merely  for  the  purpose  of  giving  a 
description  of  the  buildings  insured,  and  not  to  limit  their 
use  or  to  deprive  the  plaintiff  of  the  enjoyment  of  bis 
property  in  the  same  manner  as  buildings  of  that  description 
are  generally  used  and  enjoyed,  &c.  It  was  indeed  compe- 
tent to  the  defendants  in  the  policy  to  limit  their  liability, 
and  prescribe  in  what  manner  the  buildings,  during  (be 
(a)  20  Diy.  (Amcrivun)  Cumicctivut  Rciwrts,  p.  139. 


r 


EXCUEQUEX 

^  of  ibc  policy,  shoald  be  tmed,  he  To  aime 
ezteot  ihis  has  been  done  in  tbe  present  caoe.  It  wis  pn>- 
Tided  'fbat  DO  asbes  sboukl  be  kept  in  hij  part  of  the 
building'  Tbe  keepii^  of  asbea  conuarj  to  that  pru- 
tisioo  would  d«stTD«  tbe  obli^tioa  of  tbe  uuimact.  But 
this  provision  diSera  msteria'lT  from  ibe  brmtrz  ooe  b  a 
ptohibitioo,  ihe  uther  a  description,  or  at  moet  a  aaiaatT 
that  the  building  u  ibe  time  thej  were  Inoored,  vac  socb 
V  tbev  weR  described  to  be  id  tbe  policr,  &&' 


fffafcty  (for  tbe  defeoduit).— If  there  be  an  cxpRS 
wanvotT  IB  to  a  particoUr  matter,  it  maj  be  admitted  tfaai  no 
vanann'  can  be  implied  as  tw  that  matter.  Tbe  dexnpdoa 
of  cbks  instncd  agaiost  bv  ihts  office  rarr  greatlv.  The 
oateoieni — "rlii  iiimii  fiiiiii  ihi  liiiilii  hiiini.ii  i  ilFiir  W«iin[ 
water  and  warmiog  tbe  shops,"  and  the  allowed  naeof  sle^ 
&M-  other  specified  pmpuau»  exdodes  the  lae  of  u  for  a 
steain-ei>giDe^  If  a  ship  is  inaared,  and  deriales  frotn  the 
Tovaee  opon  which  she  ■  iinaiid.  that  miates  tbe  policr. 
[^tFiifhtma*,  3. — Tbeie  tbe  insuiauce  Ban  iiiwifinn  a^ifint 
tbe  perils  of  tbe  seas  m  Aat  ny*^  CutHmrm,  C.  J.— 
Toor  wgrnnent  k,  that  tbe  Compao;  ban  pointed  out  that 
tbe  eiectioo  of  a  steaai-en^ae  is  a  special  risk,  and  it  does 
not  lie  in  the  moudi  of  one  wbo  has  efiected  sadi  a  poili::^ 
to  lav  that  the  adJitloa  of  a  stean-eneine  is  not  an 
aiiditiooal  luk.]  The  doctrine  sopposed  to  have  been 
etabf^ibed  by  /%a  t.  Antf  (a)  was  qoeatiooed  by  tbe  Coon 
of  Qoeen's  Bench  m  SOLewt  t.  VunUam  ib).  [V^&s,  J.— 
Li  Bmrrttt  t.  Jerwty  ie't  it  waa  sno^ested  bj  oooinel  oa  the 
argoment  that,  independeptlToftbeooodiiioBS,if  it  appeared 
that,  br  canjine  on  a  luaardous  nade  afiet  the  date  of  the 
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poIicy>  the  risk  was  increased  and  a  fire  was  occafiioned  b; 
the  cireuDistancee  creating  the  increased  risk,  the  insurer 
might  not  be  liable ;  but  that  if  a  person  exhibited  fireworks, 
or  had  a  chemical  laboratory  for  the  purpose  of  espetiments, 
that  would  not  affect  his  policy  if  the  tire  happened  from 
some  independent  cause.  I  recollect  that  the  present  Lord 
Chancellor  and  Lord  Wemleydale  assented  to  that  propowtion. 
On  that  ground  the  terms  of  the  judgment  in  SilUm  v. 
Thornton  {a)  have  been  canvassed.]  The  7tb  condition  is 
ciitnulative,  and  does  not  merely  qualify  the  circumstances 
under  which  steam  may  be  applied  to  other  purposes  than 
those  expressly  allowed.  In  Anderson  v.- Fitzgerald (b)  it  was 
held  that  the  question  was  not  as  to  the  materiality,  but 
as  to  the  truth  of  statements  proving  the  basts  of  the  con- 
tract. lH^htman,J. — That  case  did  not  turn  upon  the 
question  of  increase  of  risk.  There  was  a  condition  that 
ibe  representation  made  in  effecting  the  insurance  should 
not  be  untrue.]  If  the  circumstances  of  the  risk  are  altered, 
the  Company  are  to  bare  en  opportunity  of  determining 
whether  they  will  continue  the  insurance. 

KeaUng,  in  reply. — The  policy  is  effected  on  a  special 
risk.  [CocAdum,  C.  J. — Each  of  these  circumstances  consti- 
tutes a  special  risk  in  itself.]  The  only  part  where  there  is 
any  reference  to  an  alteration  in  the  state  of  the  premises 
afler  the  date  of  the  policy,  is  in  the  7th  condition.  By- 
agreement  the  jury  have  found  that  what  was  done  did  not 
increase  the  risk ;  indeed  it  was  merely  the  machinery  of 
the  steam  engine  that  was  put  up.  The  permission  to  use 
steam  for  a  particular  purpose  does  not  exclude  the  use  of 
it  for  any  other  purpose,  if  the  risk  is  not  thereby  increased. 
Assuming  the  use  of  it  to  be  hazardous,  it  may  nevertheless 
be  used  for  the  purposes  named  without  notice,  notwilh- 
(fi)  S  E.  &  B.  S68.  (»)  4  H.  L.  4S4. 
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Standing  the  7th  condition.  If  the  Court,  construes  a 
policy,  which  contains  an  express  warranty,  as  containing 
also  an  implied  warranty,  they  will  alter  the  contract  of  the 
parties. 

CocKBUBK,  C.  J. — We  are  all  of  opinion  that  the  decision 
of  the  Court  of  Exchequer  must  be  reversed,  and  the  rule 
to  enter  a  verdict  for  the  plaintiff  made  absolute.  It  is 
unnecessary  for  us  to  express  any  opinion  as  to  Implied 
warranty  in  a  policy  not  containing  such  a  clause  as 
the  7th  condition  in  this  policy.  In  our  judgment, 
the  effect  of  the  7th  condition  is  restrictive.  All  that  an 
insurer  is  called  upon  to  do,  is,  in  the  event  of  an  increase  of 
the  risk, — and  in  that  event  only,  to  give  notice  to  the 
insurance  company  of  the  alteration  of  circumstances. 
Here  it  is  found  as  a  fact  that  there  was  no  increase  of  risk ; 
therefore  there  was  no  necessity  to  give  notice. 

Rule  absolute  to  enter  a  verdict  for 
the  plaintiff. 
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IN  THE  EXCHEQUER  CHAMBER. 

(^Errarfrom  the  Court  of  Exeheqver.) 


Graham  and  Another,  Assignees  of  G,  Rouobhokt,  a      jvw.  39. 
Bankrupt,  o.  The  Van  Diehen's  Land  Company. 

J-jRROR  on  a  bill  of  exceptions. — The  declaration,  (which  "By  tin  cbuter 
is  set  out,  1 1  Exch.  101  \  was  hy  the  plaintiflB,  as  assignees  of  Diemea-)  Uod 
Rougemont  a  banlirupt,  ag«nst  the  defendants,  for  refusing  p„^d^  5b™ 
to  enter  on  the  register  of  shareholders  the  names  of  the  1,,^;;''^''^^  ** 
plaintifls  as  proprietors  of  157  shares  in  the  defendant's  ''"  gMi«r«l 
undertaking,  which  had  belonged  to  the  bankrupt  before  ptnitniTv  time. 

his  bankraptC;.  meelingi  mighc 

Pleas,  (inter  alia.)  Tbirdl;.— That  the  plaintiffs  did  not  or  •hicb'aoii^ 
become  entitled  to  the  shares  as  the  owners  thereof,  br  adTcniw^"* 
Fourthly. — That  before  and  at  the  time  of  the  bankruptcy,  {^^J^^i^  ^ 


accept  or  take  the  shares  as  part  of  the  estate  of  the  bank-  ^>i«n(  <>"«■■ 
'  "^  mg  beaidM  to* 

mpt;  but  refused  to  accept  or  take  the  same  as  part  of  bu»ine»»ibr 

on  esute,  and  elected  to  waive,  abandon  and  reject  them,  <alied.  Bjthe 

Htb  Mction  o( 
tbe  Companj'i 
Act,  6  Ow.  4,  c.  39,  DO  kdnntigfl  it  to  b«  tikm  of  the  forfeitan  of  tbwM,  ankM  the  wme 
■btll  ba  decUred  to  be  forftit«d  it  aoms  genenl  or  HMcial  general  meeting.  A  neeting,  after 
tbe  tiau  naned  in  tbe  charier  for  tbe  annual  general  meeting,  wti  called  bj  adTertiiemMt  ■■  to 
receiro  tbe  annual  report;  to  declare  tbe  tbrfeitnre  of  cert^  ibarei,&e.,  and  on  other  biuinettt 
■nd  tfae  CompanjIherebjrlurtbeTgaie  notice  that  the  uid  general  meeting  wai  made  neci^  for 
the  pnrpoteoT  electing  directon."  A*li(  tbattneh  meeting  WM  competent,  ai  a  ipedal  general 
meaiinc,  to  declare  the  ibare*  forfeited. 

Bf  Ifae  Tan  Diemen'i  Land  Company'!  Act,  6  Geo.  4,  c.  39,  i.  14,  no  adianlage  ii  te  be 
taken  of  lb«  forfeilore  of  anr  thirei  antil  after  tbirn  daft'  notice  iball  bare  been  ipTea  to  the 
owner  or  omwn  thereof.  By  t.  13,  in  cam  where  Uie  bolder  of  anj'  ibare  ifaall  bfKome  buik- 
npt,  &c.,  an  affldarit  ihall  be  nude  and  delirered  to  the  clerk  of  the  Compinj  thai  be  maj 
twiner,  &r.,  and  antll  inch  aJEdiTit  ifaill  haie  been  delirered,  no  eucfa  penon  ibatl  be  entitled  to 
■ell  or  aMign  inch  ibare  or  to  eliim  anj  dhridend.  R.,  tbe  proprietor  of  ibarea,  bluing  become 
baiArapl  ia  IH47,hii  anignee*  took  no  itepi  to  procure  ibeir  naoet  to  be  placed  on  tbe  regiitar 
till  I8S3.  Calli  were  made  of  irbieh  tbe  anigneei  had  notice.  In  IHGl  the  ibarei  irare 
declared  forfeited  bf  the  CumpauT.  Notice  of  lucti  fbrfeitDre  wai  aerred  apon  the  baaknptr 
hii  name  being  at  the  time  on  the  regiiter  ai  owner  of  the  ibare*.  fliH  t&al  nob  notice  was 
properl;  Mrrea  Bpwi  the  bankrupt. 
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and  did  waive,  abaodoa  and  reject  to  the  bankrupt  the 
said  sbares  and  all  their  light,  title  and  interest  therein. 
Eighth!;. — That  thirty  days'  notice  of  forfeiture  was  given 
hy  the  dirccton  of  the  Company,  under  the  hand  of  the  clerk 
of  the  Company,  to  the  owners  of  the  said  shares,  as  repaired 
by  the  Act.  Ninthly. — That  before  and  at  the  time  of  the 
delivery  of  the  affidavit  and  of  the  tender,  the  said  shares 
had  been  and  were  duly  forfeited  according  to  the  teuor 
and  provisions  of  the  statute  in  the  declaration  mentioned. 

The  bill  of  exceptions  set  forth  that,  at  the  trial  before 
PoUoch,  C.  B.,  at  the  sittings  in  London  after  Trinity  Term, 
1855,  the  plaintiff  gave  in  evidence  the  fiat  in  bankruptcy, 
and  the  appoiotmenl  of  the  plaintiS^  as  assignees  in 
1847.  That  at  the  time  of  the  bankruptcy  the  bankrupt 
was  the  owner  of  157  shares  of  \<XiL  each,  whereof  2Zl 
were  paid  up.  The  banknipt  knew  of  the  calls  as  they 
occurred,  and  informed  the  plain tifis  of  them.  The 
defendants,  on  the  14th  of  June,  1849,  addressed  and 
sent  to  the  plaintiff  Graham,  as  official  assignee  of  the 
bankrupt,  the  following  notice,  signed  by  their  clerk: — 

"  Sir, — Annexed  is  a  copy  of  a  notice  in  virtne  of  which 
you  are  required  to  make  a  payment  of  one  pound  on  each 
share  standing  in  your  name  in  the  books  of  the  Com- 
pany,  &c. 

"  The  Directors,  &c.,  g^ve  notice  that  a  call  of  one  pound 
per  share  is  made  on  the  proprietors  of  stock  in  this  Com- 
pany, &c. 

"  Amount  of  payment,  &c.,  147  shares,  at  one  pound 
each,  157/." 

The  letter  and  notice  were  received  by  the  plaintiff  Gra- 
ham. On  the  Ifithof  February,  1653,  the  plaintiffs  delivered 
to  the  clerk  of  the  defendants  an  affidavit  of  the  bankruptcy, 
and  a  request  to  the  defendants  to  euter  their  names  as 
assignees  on  the  register  as  proprietors  of  157  shares  of 
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which  the  bankrupt  was  owner  Ht  the  time  of  his  bankniptcj.         ies6. 
The  defeadants,  in  answer,  stated  that  there  were  no  shares      y""    ' 

6«ABAK 

standins   in   the   name  of  the   bankrupt      The   pkinliff  _      '■ 
Graham  proved  that  he  tendered  the  amount  of  all  calls  due,      LtNc  Co. 
and  interest,  and  that  be  never  refused  to  accept  the  shares. 
He  suted  that  he  knew  of  the  forfeiture  of  the  shares  about 
the  time  it  occurred. 

The  plaintiflb  also  put  in  evidence  the  rojal  charter 
incorporating  the  dcfendauts,  which  was  made  part  of  the 
bill  of  exceptions.  The  charter  contained  the  following 
clauses  with  respect  to  the  general  and  special  meetings  of 
the  Company: — 

"There  shall  be  held  in  each  year  one  general  meeting 
of  the  said  Company,  that  la  to  say,  on  the  first  Tuesday  in 
the  month  of  March  in  each  year,  or  within  fourteen  days 
next  afler,  of  which  meeting  foorleen  days'  notice,  at  the 
least,  shall  be  pven  by  advertisement  in  the  London 
.  GtuetU,  ftc' 

"  The  directors  of  the  said  Company  shall  and  ma;  at 
any  time  or  times,  and  for  such  purpose  or  purposes  as  they 
may  think  proper,  call  a  special  funeral  meeting  or  meetings 
of  the  Siud  Company,  of  which  notice  shall  be  given  by 
advertisement,  ftc." 

"  Mo  buuness  shall  be  transacted  at  any  special  general 
meeting  of  the  said  Company  besides  the  business  forwhich 
it  shall  have  been  called." 

The  defendants  proved  that  calls  were  made,  payable  in 
1648,  1849,  and  1850,  and  that  due  notice  of  these  calls 
was  given  in  pursuance  of  the  defendants'  act  of  parlia- 
ment, but  that  neither  of  these  calls  was  paid  on  the  157 
sbarea.  On  the  7th  of  February,  1851,  notice  was  given 
by  the  defendants,  by  advertisements,  &c.,  "  that  a  special 
general  meeting  would  be  bolden  for  the  purpose  of  declaring 

VOU  I. — M.  8.  N    N  EZCU. 
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forfeited  certain  rtiarea  opon  which  calls  remained  unpaid." 
The  bank  rapt  attended,  and  addrened  ibe  meeting,  and  tbe 
conndeiation  of  forfeiture  was  postponed  ontil  the  general 
meetii^  in  Maroh.  On  the  13th  of  Hareb  notice  of  an 
annual  general  meeting  of  proprietors  was  gjven  bj  the 
directon  by  adrerttsement,  as  follows: — 

"  Van  Diemen's  Land  Companv,  &c. 

The  Court  of  Directors  of  the  Van  Diemen's  Land 
Company  hereby  give  notice,  that  the  twenty-«izth  annoal 
general  meeting  of  proprietMS  will  be  holden  at  this  office 
on  Monday  the  31st  instant,  at  one  precisely,  to  receive 
the  annual  report,  to  declare  the  forfeilnre  of  certain  shares 
on  whirh  calls  are  in  anear,  and  on  other  bnnness.  And 
the  Court  hereby  give  further  notice,  that  the  said  general 
meeting  is  made  special  for  the  porpoee  of  electing  four 
directors,  Ac." 

At  the  meeting  which  accordingly  took  place  on  the 
31st  of  March,  the  chairman  informed  the  meeting  that  the 
directors  had  fielt  it  their  daty  to  propose  the  forfeiture  of 
certain  shares,  and  amongst  others  those  "lately  Ge<Hge 
Boi^mont,  Esq.,"  which  were  declared  forfeited  accord- 
ingly. 

At  tbe  twenty-seventh  annual  general  meeting  of  the 
proprietors,  held  March  12,  1652,  the  proceedings  of  the 
general  meeting  in  1851  were  confinned.  The  defendants 
addressed  to  tbe  bankrupt  a  notice,  under  the  hand  of  their 
clerk,  dated  May  20,  1852,  "  That  at  a  general  Court  of 
Proprietors,  held  the  Slst  of  March,  1851,  it  was  amorist 
other  things  resolved,  that,  in  consequence  of  your  having 
neglected  to  pay  the  calls  on  the  shares  standing  in  your 
name  for  the  space  of  three  calendar  months.  Sic,  the  same 
shares  &c.  sboald  be  absolutely  forfeited,  &c.,  and  tbe  same 
were  thereby  declared  forfeited  Hccordingly,  and  yon  are 
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thereby  declared  disfranchised,  &c.,  but  no  advantage  will 
be  taken  of  such  forfeiture  until  after  the  expiration  of 
thirty  days  from  the  date  of  this  notice.^ 

This  notice  was  delivered  to  Messrs.  Peile,  Son,  and 
Murch,  the  attomies  of  the  bankrupt  and  of  the  plaintiffs, 
who  accepted  service  thereof  for  the  bankrupt ;  but  stated 
that  his  interest  had  vested  in  bis  assignees.  A  clerk  had 
previously  called  with  the  notice  at  the  last  known  place 
of  abode  of  the  bankrupt,  and  was  referred  to  Messrs. 
Peile. 

The  learned  Judge  directed  the  jury  that  the  meedng, 
held  on  the  3 1st  of  March,  1851,  was,  either  as  a 
general  meeting,  or  as  a  special  general  meeting,  com- 
petent to  declare  the  shares  forfeited,  and  that  the  pro- 
ceedings of  the  meeting  of  the  12th  of  March,  1852, 
operated  to  confirm  the  proceedings  of  the  31st  of  March, 
1851,  if  they  wanted  confirmation;  and  also  as  a  declara- 
tion of  forfeiture  of  the  shares,  if  a  declaration  was  re- 
quired ;  and  that  if  the  jury  believed  that  the  notice  of 
the  20th  of  May,  1852,  not  only  found  its  way  to  the 
bankrupt,  but  also  to  the  plaintiffs,  having  been  delivered 
to  their  attorney,  the  shares  were  legally  forfeited  according 
to  the  defendants*  act  of  parliament,  and  that  the  issues  on  the 
eighth  and  ninth  pleas  should  be  found  for  the  defendants. 
And  he  also  told  the  jury  that  if  they  thought  that  the  plain- 
tiffs never  accepted  the  shares,  the  plaintiffs  were  not  entitled 
to  maintain  the  present  action  ;  and  that  if  the  plaintifis, 
with  knowledge  that  notice  had  been  sent  to  the  bankrupt 
that  the  shares  were  forfeited,  did  not  come  forward  and 
claim  them  ;  and  if,  with  reference  to  these  circumstances, 
they  thought  that  a  reasonable  time  had  elapsed,  and  the 
plaintiffs  had  abandoned  their  interest  in  the  shares,  they 
ought  to  find  the  third  and  fourth  pleas  for  the  defendants. 

The  counsel  for  the  defendants  excepted  to  this  ruling. 

N   N  2 
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liMmaa  '  vidi  wboM  «>■  ^  B.  Htdymm)  Kzivd  Sur  dne 
fl^ntA  !*^ — Alur  the  woaet  <d  tbc  l-tdi  0/  June.  l-i-i2, 
die  dgfruiiiimcoiiid  Boc  dcdae  ibe  Aan  Sxfrtced  wttbooK 

CompKiT'i  Ad  (i ,  provides  ibac no  mIiwi^  dksll  be  nfc^w 
(/  an  J  io€it\zan  isuil  after  dtiin  d^s  noace  ta  dK  >f  wij 
or  o-mesa  ihenod  TIk  object  of  tfajc  piwiMuu  ■  to  rM^fr 
die  pcfson  enmleii  10  die  ifajBa  to  eoaae  in,  wiiiim  durtr 
dan,  and  Hve  ihe  &HeinKc  This  doocb  <fid  not  pw  die 
aaH^neca  dw  benefit  of  tk  oocian  wUdi  t&e  iTa*TTT  aeoH^ 
to  tfaetn-  The  oodcc  b  Co  be  k£  M  tbe  aa^  «  b« 
ka>}vn  place  of  abode  of  the  ovoer;  tbere&xv  the  aeie  fact 
that  [he  piaiiici&  aeqahed  a  kaowledgc  of  dK  ■*—'"—■— 
tjf  fbrieiiim  if  DOC  snffictest. 

Secocdlv,  acccrdiog  to  the  pcxmnoaa  of  the  dnncr,  d^ 
neccmg  of  March  31,  I&51,  via  doC  a  genaal  Beenn^ 
becaose,  bj  die  charter,  mcfa  ™***i^  could  odIj  he  WU  om 


C«fc«*«,J.,irgll      i,J.,gHr.  -  A^  A«  ar  A«a  ^  iW 
J-    WAim^,  J,    O  iiyfci.  J.,      opi^  MDck  irf  tfe  m4  C«m- 

ir,2«,  J.  pB7,  Bd  >a  prcfin  ad  adv^ 

f()    t   G«a.  4,  c  SB.    1.  14,  tif«>    thetcoC     -  B«   m   a^ 

-■^  d  mtj  niKiAtr  v  Mj  i^Ufc  ^mB  be  tafcn  af  iwk 

yrt^rieuw  or  tguy»i«wi  td  imj  briaXMn  at  tmj  An  —  i^m  i  i 

AaxK  or  Aarca    ■■    th«    raptui  andl    ■Ao'    tkir^    ^T*    BaCKe 

Mock  of  tke  Bd  C^qiMy,  hi*,  afcaU   ksi*    Iwca  gn««   b^    (fe 

hs,  o  tkdr  rTT— W"i  adaiaa-  (fircom  «f  Ae  sii  C^^Kf  , 

tzaiar%,    f-fftprr    or    iMi^ni.  mndrr  the  hnd  a<'  the  desk  af 

»h^  B^leet  or  refMe  w  paj  his,  Ae  nid  CoKpaar,  to  the  owaei 

her,  or  their  pen  or  patioa  at  v  owam  Ihwrnf,  by  aetiec  k 

the  BLBej  to  be  called  lor  b;  the  wrhio;,  left  at  hk,  her,  or  tWs' 

dimrton  M  aforetwd,  dnriDf  the  asaaltrli 

fpiKC  at  three  1  ih  wtii   ■oathe  ka  the  ■ 

■eu  aAer  the  tiMe  •ppcinted  far  be  fcr&ited  >t  mbc  k^o^  «r 

perment    thonrf^   to^clho-  with  ipedal   geiural   awedng  at   tke 

lavfol  inwrett  froia  the  appoint-  pruprieton  vkich  ikaO  be  held 
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the  first  Tuesday  in  the  mouth  of  March,  or  within  fourteen 
days  after.    A  special  general  meeting  can   only  transact 
the  business  for  which  it  is  called.     The  meeting  here  was 
only  special  for  the  purpose  of  electing  directors ;  it  was 
not  made  a  special  meeting  for  the  purpose  of  forfeiting 
shares.     [Coleridffe  J. — Is  not  a  special  general  meeting 
merely  a  general  meeting  for  certain   objects  specified? 
Suppose  notice  is  given  of  a  general  meeting  to  do  certain 
things,  is  not  that  a  special  general  meeting?]     The  in- 
terest of  the  plaintifis  was  not  affected  by  the  forfeiture: 
it  only  operated  upon  such  interest  as  the  bankrupt  might 
have  had.     There  is  no  rule  of  law  which  rendered  it  neces- 
sary for  the  plaintifis  to  declare  that  they  had  adopted  4tie 
shares  within  a  reasonable  time :  Gibson  v.  Carruthers  (a). 
[CfromptoUf  J. — What  was  said  by  Maukf  J.,  when  this  case 
was  before  us  on  a  former  occasion,  as  to  the  question  to 
be  submitted  to  the  jury  (6),  was  no  part  of  the  judgment; 
it  was  only  a  kind  of  advice  given  by  that  learned  Judge.] 
If  the  plaintifis  had  been  asked  to  accept  the  shares  and 
had  refused  to  do  so,  the  case  might  have  been  different 
[CbcAAtim,  C.  J. — Suppose  a  registered  shareholder  becomes 
bankrupt,  and  his  assignees  do  nothing  with  respect  to  the 
shares,  must  the  company  wait  for  ever  before  they  can 
forfeit  them  ?] 


1856. 


Graham 

V. 

Van  Di  KM  EN'S 
Land  Co. 


Huffh  Hill  (with  whom  was  Untfuznk),  for  the  defendants. 
— The  company  were  not  obliged  to  give  any  notice  to  the 
assignees.  These  shares  being  property  of  the  bankrupt 
which  would  be  a  charge  to  the  creditors,  the  assignees 
had  a  mere  right  of  election :  7\tmer  v.  Richardson  (c) ;  per 
Lord  Ettenborough\  Hanson  v.  Stevenson  {d\  That  right 
not  having   been  exercised,  the   property  in    the   shares 


(a)  8  M.  &  W.  821. 
(li)  See  U  Exch.  113. 


(c)  7  East,  335. 

(rf)  1  B.  &  Aid.  303,  307. 


^^1.'^       esMK onud  not -M  maoevsHB.  [£>-fa,X — Js  b  I^h^owb 
L'-u  '^i      pH-.i  T^     Hk  mie  s  die  ^dh   wim.  "^f  ■  n  si^ks  in 


KaBmia  '  r,  x  voa  neiti  di^  die  aaaggeas  «■ 

Gwf  10^9  /,  dioK  ■  a  itTvj  iTf  im  beDH^K  due  K^m  ■>! 
B&nB  ai  br  dune  vtuch  Sbbh  » 
c  n  die  i^DiK  31  dw  in^i^  m  ■Jm 
anKnec^     Xodee  of  m  be  zcvbi  ai  die  aao^  dsK  ai  a 

siio  *:■  iiLKi  one  itf  dK  nocnpi^  aoii  sis  SHiie  ^i|mmibi 


StfgatB  tepuRL 


^  C.  J- — ^e  9ce  ail  jt  iipiiuiiii  di^  d 


en  •mam  aacm  la  oie  nume  •* 
die  lejiMai  Juiiee.     Fs:^  di^  die  1 1  iiiij.  «■■  one  'Bie 


pniwi  |s^!cniied  b«  die  etans:.  But  «■  diink  riis  ii^s 
meEnmc  wob  eonipeicsit.  W~.nii]ac  iieciumg  wimiier  dat 
poRiun.  at  die  eaattEr  hixt  out  be  U-aten  ^  Ofiaenr*'.  m 
die  »r  urn" ■^»Tn«^  r  sKci&ii  die  porptB^  is  wiucn  die 
■enice  «»  ai  be  •W"',  ku  jne  at  3iu^  «^ 


.»>  I  3.  t  i-iL  S3. 

i,   i  Eidi.'.:ia. 

■:   ;  3(35-  T.  "-■.  i« 
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meeting.     Secondly,  that  the  notice  was  not  such  as  the 
act  of  parliament  declares  shall  be  given  before  advantage 
can  be  taken  of  any  forfeiture.     We  are  of  opinion  that 
sufficient  notice  was  given.     Notice  was  given  to  the  bank- 
rupt, not  to  the  plaintifis,  who  were  his  assignees.     At  the 
time  of  the  forfeiture  the  bankrupt's  name  stood  as  owner 
of  the  shares.     The  Act  requires  notice  of  forfeiture  to  be 
given  to  the  owner.     The  person  on  the  register  is  to  be 
taken  -to  be  the  proprietor ;  and  there  are  provisions  that,  in 
case  of  marriage  or  a  transfer  of  the  shares,  an  affidavit 
shall  be  made,  and  the  necessary  alteration  made  on  the 
register.     No  call  can  be  made  except  upon  shareholders 
who  are    upon  the  register.     Without   entering  into  the 
question    decided    in    The   South    Staffordshire  Railway 
Company  v.  Burnnde{a)^  it  is   sufficient  to  say  that  the 
registered  shareholders  are  the  only  shareholders  for  the 
purposes  of  the  act,  and  that  notice  of  the  forfeiture  was 
properly  served  upon  the  bankrupt 

Judgment  affirmed  (&). 
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(a)  5  Ezch.  129. 

(h)  The  following  clauses  in 
the  Act,  6  Geo.  4,  c.  39,  re- 
late to  the  registration  of  trans- 
fers. Sect.  6.  The  Company,  &C., 
"  shall  cause  the  names  and  de- 
signations of  the  several  persons 
who  have  subscribed  for,  or  may 
at  any  time  hereafter  be  entitled 
to  a  share  or  shares  in  the  capital 
stock  of  the  said  Company,  with 
the  namber  of  such  shares,  &c., 
to  be  entered  in  a  book  or  books 
to  be  kept  by  their  clerk ;  and 
after  such  entry  a  certificate  shall 
be  delivered,  &c.,  and  such  certifi- 
cate shall  be  admitted  in  all  Courts 
whatsoever  as  evidence  of  the  title 
of  such  proprietor,"  &c. 


By  s.  9.  Shares  may  be  trans- 
ferred, transfers  to  be  registered, 
**and  until  such  transfer  be  re- 
gistered, &c.,  no  purchaser,  &c., 
shall  receive  any  interest,**  &c., 
**  and  shall  not  be  entitled  to  vote 
at  any  meeting  as  proprietor, 
until  six  months  after  such  trans- 
fer shall  have  been  registered,** 
&c.,  and  "  when  and  so  often  as 
the  transfer,  &c.,  shall  have  been 
duly  registered,  &c.,  the  former 
proprietor,  &c.,  shall  thenceforth 
be  acquitted,**  &c. 

By  8. 11.  When  rights  accrue 
in  case  of  marriage  an  affidavit 
shall  be  delivered  to  the  clerk  of 
the  Company  **  before  such  person 
shall  be  entitled    to    sell    such 
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]  806.         fbare  or  reoeiTe  diTidends.** 
v.-^v-^.^  By  B.  12.  In  cases  where  the 

Grahaji  holder  of  any  share  "  shall  die  or 
Vax  DiKUM^*  become  insolvent  or  bankrupt,  or 
Lajid  Co.  go  or  be  resident  out  of  the  king- 
dom, or  shall  transfer  his  or  her 
right  or  interest  to  some  other 
person  or  persons,  &&,,  and  no 
register  shall  hare  been  made  of 
the  transfer  with  the  clerk  of  the 
said  Company,  it  may  not  be  in 
the  power  of  the  said  Company 
to  know  who  is  or  are  the  pro- 
prietor or  proprietors,  &C.,  in 
order  to  gire,  &C.,  notice  of  calls, 
&c.,  and  to  maintain  any  action, 
&c.**     Be  it  therefore  enacted, 


**  that  in  all  the  cases  aforesaid, 
where  the  right,  &c^  shall  pass 
from  the  original  subscriber,  &c^ 
to  any  other  persons,  ftc,  by  any 
other  legal  means  than  by  a  trans- 
fer, &C.,  an  affidarit  shall  be  made, 
&C.,  and  ddirered  to  the  clerk, 
&C.,  that  he  may  enter  and  regis- 
ter the  name,  &c^  of  such  pro- 
prietor, &C.,  and  until  such  affi- 
davit shall  have  been  so  deHrered 
or  left  with  the  sud  derk  as  afore- 
said, no  such  person  or  persons 
shall  be  entitled 'to  sell  or  assign 
such  shsre  or  shares,  or  to  claim 
payment  of  any  interest  or  diri- 
dends  in  respect  thereof.** 


IN  THE  EXCHEQUEE  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 


Nov,  26. 


Sir  James  Graham,  Bart.,  v.  Ewart. 

X  HIS  was  a  proceeding  in  error,  npon  the  judgment  uf 
the  Court  of  Exchequer,  upon  the  special  case  stated  for 
the  opinion  of  that  Court  in  Graham  v.  Ewart  {a). 


The  plaintiff's 
father  was  lord 
of  a  manor, 
within  which 
was  a  stinted 
pasture,  and  as 

such  lord  was  owner  of  the  soil  and  entitled  to  all  mines  and  minerals  and  to  other  rights 
royalties,  liberties,  and  privileges  upon  and  over  it,  and  to  the  exclusive  right  of  hunting,  shoot- 
ing, fishing,  and  fowling ;  hut  there  was  no  right  of  free  warren.  The  plaintiff's  father  and 
other  persons  were  owners  of  tenements  within  the  manor,  and  of  shield  rooms  upon  the  pasture, 
in  respect  whereof  they  were  entitled  to  cattlcgates  and  to  rights  of  common  of  turbary.  In 
1811  an  act  of  parliament  was  passed  for  enclosing  the  pasture.  This  Act  recited  that  the 
plaintiff's  father  was  lord  of  the  manor ;  that  there  was  within  the  manor  the  said  stinted  pas- 
ture ;  that  he  as  lord  was  owner  of  the  soil  and  entitled  to  all  mines  and  minerals  and  to  ether 
righUt  royalties,  liberties,  and  other  privileges  in  and  over  it ;  and  that  he  and  other  persons 
were  owners  of  tenements  within  the  manor  and  of  shield  rooms  upon  the  pasture,  in  respect 
whereof  they  were  entitled  to  cattleffates  on  it  and  to  rights  of  common  of  turbary  and  other 
rights  therein.     The  Act  then  recited  that  it  would  beof  £(nefit  to  the  persons  intcjrestcd  if  the 


(a)  Sec  the  case,  II  Excb.  326. 
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Huffh  HUl  \Mani8ty  with  him)  argued  for  the  plaintiff        1856. 
in  last  Easter  Vacation  (a)  (May  12). — With  respect  to  the       ^^^    ' 
Clint  allotment,  the  judgment  of  the  Court  below  pro-  9, 

£<WART« 

cceded  on  the  authority  of  Greaihead  v.  Morley  (J),  but 
that  case  is  distinguishable,  or  if  not,  it  cannot  be  supported. 
(He  then  referred  to  the  preamble  of  the  Act  for  inclosing 
Bailey  Hope  Pasture,  51  Geo.  3,  and  the  sections  referred 
to  on  the  argument  in  the  Court  below  (c)  ). — The  exclu- 

pasture  was  diTided  and  allotted  severally  amongst  the  persons  entitled  to  cattlegates  thereon, 
and  proceeded  to  appoint  commissioners  for  that  purpose.  The  Act  directed  the  commissioners 
to  allot  to  the  plaintiff's  father  as  lord  of  the  manor,  his  heirs  and  assigns,  one  twelfth  part  of  the 
pasture  **  t»  Heu  of,  and  in  full  rwompenet  and  Maiiijfaciion  for  aU  hit  right  and  intertst,  at  lord  of 
the  taid  manor,  of  in,  and  to  the  toil  of  the  retidue  of  the  taid  ttinted  patture.**  The  Act  then 
directed  that  the  residue  of  the  pasture  should  he  allotted  to  the  plaintiff's  father  and  other  per- 
sons entitled  to  cattlesates,  rights  of  common,  and  other  rights  upon  it,  and  the  allotments  were 
declared  to  he  freehold.  The  Act  reserved  to  the  plaintiff's  father,  and  the  lords  of  the  manor 
for  the  time  being,  all  mines  under  the  pasture,  and  full  powers  were  conferred  on  them  for 
working  the  mines.  The  Act  also  provided  that  nothing  therein  contained  should  prejudice, 
lessen,  or  affect  the  right,  title,  or  interest  of  the  plaintiff's  fiuher,  his  heirs,  &c.,  lords  of  the 
manor  for  the  time  being,  in  or  to  any  seignories,  royalties,  rights,  or  services  incident  or  belong- 
ing to  such  manor :  but  they  should  and  might  at  all  times  thereafter  hold  and  enjoy  the  same 
respectively,  and  all  rents,  services,  fines,  courts,  &c.,  "and  alto  right  of  hunting,  thooHng,  fish- 
ing, and  fowling  in,  through,  and  over  the  taid  ttinted  patture  and  every  part  and  allotment  thereof; 
and  all  other  seignories,  royalties,  and  privileges  to  the  lords  of  the  said  manor  for  the  time  being 
incident  and  belon^g  (other  than  and  except  those  which  were  expressly  declwed  to  be  barred, 
destroyed,  and  extmguuhed  by  that  Act)  tn  at  fuU,  ample,  and  ben^eial  a  manner  at  theg  r«- 
tpeetively  could  or  might  have  held  and  enjoyed  the  tame  in  cate  thit  Act  had  not  been  patwd.**  In 
181 4  an  allotment  in  the  pasture  was  made  to  the  plaintiff's  father  in  respect  of  an  estate  called 
Woodiide,  and  an  allotment  called  the  Clint  allotment  was  made  to  J.  E.  in  respect  of  a  cus- 
tomary tenement.  In  1823,  the  plaintiff's  father  agreed  with  the  defendant's  grandfather  to 
exchanffe  the  Woodside  allotment  for  an  allotment  belonging  to  the  latter.  This  exchange 
was  effected  by  two  deeds,  dated  the  1st  of  February,  1823.  One  of  these  deeds  was  made 
between  the  plaintiff's  father  and  the  plaintiff  of  .the  one  part,  and  J.  E.  of  the  other  part;  and 
by  it  the  former  conveyed  to  the  latter  the  Woodside  allotment  with  a  reservation  to  them  and 
the  lords  of  the  numor  of  the  mines  and  minerals,  and  also  the  liberty  and  privilege  of  hunting, 
hawkiuff,  coursin?,  shooting,  fishing,  and  fowling  over  the  said  tenement,  &c.  By  the  other 
deed,  which  was  between  the  same  parties,  J.  E.  conveyed  to  the  plaintiff's  father  the  land  by 
him  agreed  to  be  ffiven  in  exchange  for  the  Woodside  allotment,  ana  he  granted  to  the  plaintiff's 
father  and  the  lords  of  the  manor  the  same  right  of  sporting,  and  he  covenanted  to  allow  them 
to  proceed  against  trespassers  in  his  name.  In  1 829  the  Woodside  aUotment  came  by  descent 
to  the  defendant's  father,  and  in  1846  be  purchased  the  Clint  iJlotment.  Since  1831  the  owner 
of  these  allotments  sported  over  them,  claiming  to  do  so  as  of  right,  and  the  plaintiff  during  the 
same  time  exercised  the  right  of  shooting  concurrently.  In  1852  the  defendant's  father  claimed 
the  exclusive  rights  of  sporting  over  the  Woodside  and  Clint  allotments,  and  the  defendant  did 
so  with  hu  authority. 

BeU,  in  the  Exchequer  Chamber  (reversing  the  judgment  of  the  Court  of  Exchequer),  that 
the  plaintiff  bad  the  exclusive  right  of  sporting  over  the  Clint  allotment.  {Erie,  J.  and  ffWet,  J., 
dissentientibus). 

Held  also,  (affirming  the  judgment  of  the  Court  of  Exchequer),  that  the  plaintiff  had  (he 
exclusive  right  of  sporting  over  the  Woodside  allotment. 


(a)  Before  Coleridge^  J .,  Wight- 
man,  J.,  Cresswellj  J.,  Erie,  J., 
Crompton^  J.,  Crowder^  J.,  and 
WmtSy  J. 


(h)  SMan.  &G.  139. 
(c)  See    11    Excb.    332,   333, 
334,  335. 
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give  right  of  shooting,  ftc,  oyer  the  Clint  aUotment  is 
reserved  to  the  plaintiff,  as  lord  of  the  manor,  by  the  pro- 
viso in  the  51  Gea  3.     The  language  of  the  statute  is  not 
strictly  accurate,  for  in  describing  the  lord's  right  of  tarbarj, 
it  treats  it  as  a  right  irrespective  of  the  ownerehip  of  the 
soiL     The  object  of  the  legislature  was  to  protect  every 
right  of  the  lord  compatible  with  the  improved  cultivation 
of  the  surface.     The  Act  is  a  bargain  between  the  lord  and 
his  tenants,  sanctioned  by  the  legislature ;  the  lord  ceding 
everything  on  the  surface  to  be  used  by  the  tenants ;  but 
reserving  to  himself  his  former  rights.    Even  if  it  had  been 
a  custom  to  exclude  the  lord  from  the  common  during 
a  portion  of  the  year,  that  would  have  been  good ;  1  Wms* 
Saund.  353,  note  2.     The  right  of  shooting,  &c.,  may  be  the 
subject  of  a  grant,  for  it  is  a  license  of  profit  a  prendre ; 
Wickham  v.  Hawker  {a\  Doe  d.  Douglas  v.  Lock  {h\  Tyson 
V.  Smith  (c).   The  language  of  inclosure  Acts  should  not  be 
read  according  to  its  strict  technical  signiBcation  but  in 
order  to  carry  out  the  intention  of  the  parties.     For  the 
purposes  of  those  Acts  the  legislature  treats  these  interests 
of  the  lord  as  r^hts,  though  in  a  l^al  view  they  cannot 
exist  as  such,  but  are   only  modes  of  enjoyment  of  his 
own  property ;  Arundell  v.  Viscouni  Falmouth  (rf).  Askew 
V.  Wilkinson  (e),  Lloyd  v.  Earl  of  Powis  {f).     The  mani- 
fest  intention    was    that    the    lord   should   continue   to 
enjoy  all  the  rights  which  had  hitherto  been  exercised  by 
him.      In  Greathead  v.  Morley  (y),  the  words  of  the  saving 
clause  were,  "with  free  warren  and  liberty  of  hunting, 
hawking,  fishing,  and  fowling;"  and  there  was  nothing  to 
indicate   an   intention   on  the  part  of   the   legislature  to 
reserve  to  the  lord  any  right  of  sporting  except  that  annexed 

(a)  7  M.  &  W.  63.  (e)  3  B.  &  AdoL  152. 

\h)  2  A.  &  E.  705.  (/)  4  E.  &  B.  485. 

(c)  9  A.  &  E.  406.425.  {g)  3  M.  &  6. 139. 
(^  2  M.  &  SeL  440. 
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to  the  manor  as  free  warren,  and  which  may  exist  in  gross. 
The  language  of  this  proviso  is  different,  and  moreover  the 
case  finds,  as  a  fact,  that  there  was  no  right  of  free  warren. 
The  principle  in  these  cases  is  thus  stated  by  Parke,  6.,  in 
EarlofRasse  v.  Wainman  {a)i — **The  object  of  the  Act 
was  to  give  the  surface  for  cultivation  to  the  commoners, 
and  to  leave  in  the  lord  what  it  did  not  take  away  for  that 
purpose."  In  Pannell  v.  MUl  (i),  the  exception  was  only 
of  ^^all  royalties"  In  Hilly.  Grange  {c\  the  Court  con- 
strued the  word  ^*  appertaining"  as  meaning  **  usually 
occupied,'*  in  order  to  give  effect  to  it ;  so  here  the  Court 
will  read  the  language  of  the  proviso  in  that  sense  which 
the  parties  intended. — With  respect  to  the  Woodside  allot- 
ment the  plaintiff  reUes  upon  the  judgment  of  the  Court 
below. 

Untlionkf  for  the  defendant — The  defendant  does  not 
dispute  the  authorities  as  to  the  construction  to  be  given  to 
the  term  *^  rights  of  the  lord"  when  used  in  inclosure  Acts. 
Strictly  speaking,  the  lord  cannot  have  a  right  of  common 
in  his  own  soil,  though,  in  common  parlance,  he  is  said  to 
have  such  right  It  b  the  same  with  respect  to  the  right  of 
sporting.  No  doubt  the  object  of  the  Act  was  to  promote 
the  cultivation  of  the  soil;  but  the  right  here  claimed  is 
not  calculated  to  advance  that  object  One- twelfth  of  the 
pasture  is  allotted  to  the  lord  **  in  lieu  and  full  recompense 
and  satisfaction**  for  all  his  right  and  interest  as  lord  of,  in, 
and  to  the  soiL  By  that  clause  every  right  incident  to  the 
ownership  of  the  soil  was  extinguished.  Then  the  residue 
of  the  pasture  is  allotted  amongst  the  lord  and  com- 
moners. Unless  the  subsequent  clause  had  excepted  the 
mines  and  minerals,  the  right  of  the  lord  to  them  would  also 

(a)  14  M.  &  W.  872.  (6)  8  C.  B.  625. 

(c)  Plowd.  170  a. 
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have  been  extinguished.  [Coleridge,  J. — The  saving  clause 
excepts  all  rights  ^*  which  are  not  expressly  declared  to  be 
barred,  destroyed,  and  extinguished  by  the  Act**  Is  then 
the  right  of  sporting  expressly  declared  to  be  barred  ?]  If 
the  Act  has  not  that  effect  there  is  no  reason  for  inserting 
the  clause  reserving  to  the  lord  his  right  to  the  mines  and 
minerals.  The  rights  reserved  are  not  those  incident  to 
the  soil,  but  separate  rights  belonging  to  the  lord  as  lord. 
In  Greathead  v.  Morley  the  exception  was  more  extensive 
than  in  the  present  case. 

With  respect  to  the  Woodside  allotment,  the  effect  of  the 
deeds  is  to  grant  to  the  plaintiff  not  an  exclusive,  but  a  mere 
personal  right  of  shooting  over  that  allotment.  Where  an 
exclusive  right  is  intended  the  parties  have  so  expressed 
themselves,  as  in  the  case  of  the  exception  as  to  mines.  If 
the  parties  had  intended  that  there  should  be  an  exclusive 
right  of  sporting,  it  would  have  been  unnecessary  to  provide 
for  proceedings  against  trespassers  being  taken,  or  notices 
given,  in  the  name  of  Ewart. 


Per  CuRiABf. — We  are  all  of  opinion  that  with  respect  to 
the  Woodside  allotment  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 

Hugh  Hill  replied,  as  to  the  Clint  allotment. 

Cur.  adv.  vulL 

The  Court  having  difiered  in  opinion,  the  following 
judgments  were  now  delivered: — 

Erlb,  J. — With  respect  to  the  Clint  allotment,  I  am  of 
opinion  that  the  plaintiff  is  not  shewn  to  have  either  an 
exclusive  or  a  concurrent  right  of  sporting  thereon;  my 
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answer,  therefore,  to  the  two  first  questions  is  in  the  nega-        1856. 
tive,  and  the  third  question  does  not  arise  as  to  this  close.  ^.^^v— ^ 

.       .  ...  Geaoam 

The  point  is  whether  the  clause  in  this  inclosure  Act,  _  «. 
saving  rights  incident  to  the  manor  from  being  defeated  by 
the  Act,  is  a  grant  of  those  rights  by  a  freeholder  allottee 
thereunder  to  the  lord.  The  Act  in  question  recites,  that 
Sir  James  Graham,  as  lord  of  the  manor,  is  owner  of  the 
soil  and  entitled  to  the  minerals,  and  to  other  rights, 
royalties,  liberties,  and  privileges  in  the  land  to  be  inclosed. 
Then  one-twelfth  of  the  land  is  to  be  allotted  to  the  lord  in 
lieu  of,  and  full  compensation  for,  all  his  right  and  interest 
as  lord  of  the  manor  in  the  soil  of  the  residue ;  and  the 
residue  is  to  be  allotted  to  allottees,  and  to  be  freehold  to 
all  intents  and  purposes. 

By  these  enactments  the  rights  incident  to  ownership  of 
the  soil  are  expressly  barred  and  extinguished ;  the  right  of 
taking  game  by  hunting  and  shooting  being  one  of  the 
rights  of  that  ownership.  * 

The  Act  treats  the  minerals  as  a  separate  tenement  from 
the  surface,  and  enacts  that  the  right  to  them  shall  be  in 
the  lord,  with  liberty  to  work,  making  compensation  for 
damage  to  the  surface.  Then  the  saving  clause  enacts, 
that  nothing  therein  shall  lessen  the  right  of  the  lord  to  any 
seigniories,  royalties,  rights  or  services  incident  to  the 
manor,  but  that  the  lord  shall  enjoy  the  same,  and  all  rents, 
services,  fines,  forfeitures,  courts,  minerals  with  power  of 
winning  the  same,  and  also  right  of  hunting,  shooting, 
fishing,  and  fowling  over  every  part  of  every  allotment,  and 
all  other  seigniories,  royalties,  and  privileges  to  the  lords 
of  the  manor  incident  or  belonging,  other  than  those 
expressly  declared  to  be  barred,  in  as  ample  a  manner  as 
they  might  if  the  Act  had  not  passed.  The  plain  meaning 
of  this  clause  is  to  save  to  the  lord  rights  incident  to  the 
manor  overfreeholds  within  the  manor,  if  such  there  were 


556 


EXCUEQUER  REPOBT& 


1856. 


Graham 

V, 
EWJLRT. 


existing  when  the  Act  passed:  and  no  construction  is 
suggested  according  to  which  it  could  operate  as  a  grant  hy 
the  allottees  to  the  lord  of  the  property  in  eyery  beast,  bird, 
and  fish  in  their  allotments  which  might  be  the  object  of 
hunting,  fishing,  or  fowling,  with  liberty  to  the  lord  or  his 
servants  to  pursue  them  at  all  times  into  cultivated  in* 
closures  as  freely  as  the  lord  had  done  over  his  own  wastes. 

The  right  is  not  claimed  by  construing  the  words  of  the 
Act,  but  by  assuming  that  the  legislature  and  the  parties 
were  ignorant  of  the  law,  and  had  an  intention  difierent 
from  that  expressed  by  the  words,  and  that,  therefore,  a 
clause  must  be  imagined  which  would  effectuate  that  in* 
tention.  Not  only  is  this  process  contrary  to  legal  rules  of 
construction,  but  the  assumption  of  fact  seems  to  me  to  be 
contrary  to  the  efiect  of  the  facts  stated  in  the  case. 

The  Act  is  clear  in  compensating  the  lord  for  the  owner- 
ship of  the  soil  which  he  gives  up,  and  in  vesting  the  soil, 
so  given  up,  as  a  freehold  to  all  intents  in  the  allottees, — 
subject  only  to  the  clause  enacting  that  the  lord  shall 
have  the  minerals  with  the  right  of  working,  making 
compensation. 

The  Act  also  shews  that  the  lord  claimed  the  possibility 
of  rights,  royalties,  and  privileges  incident  to  the  manor  of 
which  the  existence  as  well  as  the  extent  was  uncertain, 
and  these  are  to  remain  unaltered,  neither  established  nor 
defeated  by  the  Act.  Thus  it  saves  rents  and  services, 
fines  and  forfeitures,  though  it  is  uncertain  whether  any 
thing  on  these  accounts  is  to  be  due  to  the  lord  in  respect 
of  freeholds.  Thus  also  it  saves  the  lord's  right  to  minerals, 
with  a  power  of  winning  them,  apparently  without  com- 
pensating surface  damage,  perhaps  intending  some  manorial 
claim  to  minerals  such  as  the  lord  set  up  in  Townky  v. 
Gibson  (a).     But  though  the  Act  by  this  clause  saves  un- 

(a)  2  T.  R.  701. 
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certain  rights  to  the  minerals^  by  another  clause  it  created  1356. 
a  certain  right  to  the  same  minerals,  with  such  appropriate  ^^^^^ — ' 
powers  and  limitations  as  make  it  clear  that  the  law  upon  ^. 
ownership  of  minerals  was  well  understood*  Thus  also  it 
saves  '^  right  of  hunting,  shooting,  fishing  and  fowling." 
And  if  there  were  no  extrinsic  evidence  beyond  the  Act, 
this  clause  according  to  the  common  rule  ought  to  be 
construed  to  relate  to  a  claim  of  an  uncertain  manorial 
right  of  sporting.  But  there  is  extrinsic  evidence  that  such 
a  claim  existed,  for  a  grant  of  the  game  in  the  Woodside 
allotment,  parcel  of  the  same  manor,  to  the  lord,  contiiined 
in  the  deeds  of  exchange,  is  stipulated  to  be  without  pre- 
judice to  the  lord's  right  of  free-warren.  Now,  as  it  is  a 
fact  also  set  out  in  the  case,  that  the  lord  had  no  right  of 
free-warren  in  the  manor,  this  stipulation  in  the  deeds  has 
the  same  operation  as  the  saving  clause  in  the  Act:  no 
right  is  created ;  but  if  any  right  should  be  found  to  be 
capable  of  proof  it  is  preserved.  It  is  clear  from  the  Act 
and  the  case,  that  the  lord  was  willing  to  have  right  of 
sporting  over  the  allotments,  but  I  can  discover  no  legal 
reason  for  assuming  that  the  allottees  intended  to  grant 
such  a  right. 

The  authorities  are  decisive  to  support  this  construction. 
In  Greathead  v.  Marley  (a),  Tindal,  C.  J.,  with  the  Court 
of  Common  Pleas,  adjudicated  on  a  saving  clause  to  the 
same  effect  as  that  noV  in  question,  that  it  had  no  opera* 
tion  to  create  any  right,  but  it  only  saved  those  incorporeal 
rights  which  were  incident  to  the  manor  when  the  Act 
passed.  In  Doe  d.  Lowes  v.  Davidson  (6),  Lord  JSlknborouffh 
and  the  Court  seem  to  be  of  the  same  opinion,  when  they 
adjudicate  that  the  words,  *^  in  as  ample  a  manner  as  if  the 
Act  had  not  been  made,"  in  a  saving  clause,  cannot  confer 
any  new  right,  but  reserve  only  such  as  the  lord  had  before, 
(a)  3  Man.  &  G.  139.  (b)  2  M.  &  Sel.  175. 
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In  Taumley  ▼•  Gibson  (a\  upon  a  claim  of  mines  bj  the 
lord  mider  a  clause  in  an  indoaure  Act,  saying  aU  royalties 
incident  to  the  manor.  Lord  JSenyon,  with  the  Court  of 
King's  Bench,  held  that  the  mines  were  parcel  of  the 
soil,  and  that  the  saving  clause  did  not  extend  to  any  rights 
of  the  soil,  but  only  to  incorporeal  seigniories. 

Thus  the  effect  of  the  saving  clause  has  been  thrice  the 
subject  of  adjudication,  and  the  opinion  has  been  unanimous 
against  the  construction  contended  for  by  the  plaintiff  here. 
But  if  the  words  are  to  be  construed  as  a  grant  of  a  right 
supposed  to  have  been  intended  and  not  expressed,  we  are 
to  conjecture  what  right  both  parties  supposed  to  exist  in 
the  lord  over  the  freeholds  of  others  within  the  manor. 
They  may  have  supposed  it  to  be  exclusive  like  fiee-warien, 
or  concurrent  like  a  grant  of  liberty  to  sport,  which, 
according  to  Wiehham  v.  Hawker  {b)  and  the  cases  there 
cited,  would  be  a  concurrent  right  only ;  the  grantee  would 
have  a  profit  &  prendre ;  he  might  take  game  if  he  came 
or  sent  for  it,  and  he  would  have  a  common  of  fishing. 
Construing  the  stattite  on  this  conjecture,  I  am  of  opinion 
that  there  is  no  evidence  that  the  grantees  supposed  that 
an  exclusive  right  existed.     A  right  of  fi«e-warren  is  very 
rare,  and  where  it  exists  it  is  still  more  rare  to  find  it 
exercised  to  the  full  extent,  and  it  seems  more  reasonable 
to  suppose  that  a  right  of  sporting  whenever  he  chose  was 
granted,  the  extent  of  which  would  be  familiarly  known, 
rather  than  an  exclusive  right,  which  is  unknown  as  an 
estate  at  common  law  and  has  scarcely  been  heard  of  as  a 
creation  by  statute,  which  would  give  power  of  oppression 
to  the  lord  without  any  compensating  good  to  the  allottees. 
But  as  I  see  no  ground  for  assuming  that  the  allottees 
intended  to  grant  any  right  incident  to  the  ownership  of 
their  allotments,  it  is  useless  to  consider  this  construction 

(a)  2  T.  R.  701.  (Jb)  7  M.  &  W.  68. 
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further,  and  for  the  reasons  before  given  I  think  a  concuneht       1 856. 

right  was  not  comprised  by  this  statute.  g*^^^ 

As  to  the  Woodside  allotment,  I  concur  with  the  Court  v, 

-     ,  EWAET. 

below. 

Wellbs,  J. — ^I  am  also  of  opinion,  that  as  to  the  Clint 
allotment,  judgment  ought  to  be  in  fifivour  of  the  defendant. 

CoLBRiDGB,  J. — Two  qucstions  arose  in  this  case ;  but  in 
respect  of  one  — *the  rights  of  the  plaintiff  txpoa  the  Woodside 
aUotment,  we  intimated  our  opinion  in  the  course  of  the 
aigument,  that  the  judgment  of  the  Court  below  ought  to 
be  affirmed.  It  remains  to  dispose  of  the  other,  namely, 
whether  the  plaintiff  has  any  right,  exclusive  or  concurrent 
with  the  defendant,  of  hunting,  shooting,  fishing,  and  fowl- 
ing  over  the  allotment  called  the  Clint  allotment  This 
question  depends  on  the  construction  of  the  51  Geo.  3, 
an  Act  for  enclosing  Bailey  Hope  pasture.  From  the 
recital  in  the  preamble  it  appears  that  Bailey  Hope  was  a 
stinted  pasture,  containing  about  4000  acres,  within  and 
parcel  of  the  manor  of  Nicholforest ;  and  it  is  stated  that 
Sir  J.  Grraham,  as  lord  of  the  manor,  was  owner  of  the  soil 
of  Bailey  Hope,  entitled  to  all  mines  and  minerals  under  it, 
and  also  **  to  other  rights,  royalties,  liberties,  and  privileges 
in  and  over  the  same.**  In  the  same  preamble  it  is  also 
stated^  that  Sir  J.  Graham  was  owner  of  messuages,  lands, 
and  tenements  within  the  manor,  and  of  shieldrooms  on  the 
Bailey  Hope,  and  in  respect  thereof  was,  or  claimed  to  be, 
entitled  to  cattlegates  on  it,  and  "  to  rights  of  common  of 
turbary  and  other  rights  thereon."  By  the  enacting 
clause,  Sir  J.  Graham  is  to  have  a  certain  allotment  of  the 
Bailey  Hope  in  satisfiustion  for  his  right  and  interest  as 
lord  of,  in,  and  to  the  soil  of  the  said  Bailey  Hope;  and 
by  another  section  he  is  also  to  have  an  allotment  in  respect 
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of  his  raftlegiiteg,  right  of  commcNi,  or  other  rights  upon  it 
It  is  then  prorided,  that  notwithstanding  the  division  and 
indosore,  and  that  the  aUotments  are  dedared  to  be  free- 
hold to  all  intents  and  pnrposes  whaterer^  the  said  Sir  J. 
Graham,  his  heirs  and  assigns,  lords  of  the  said  manor, 
shall  for  erer  be  taken  to  be  owner  or  owneiB  of  all  mines; 
and  all  necessary  poweis  of  searching  for,  winning,  working, 
and  carrying  away  the  minerals  under  the  allotments  are 
p?en  in  the  largest  terms;  he  and  they  making  reasonable 
satisfiiction  for  the  damage  dcMie  to  the  owners  of  the  allot- 
ments ;  and  then  the  Act  concludes  with  this  proriso  :— 
**  That  nothing  herein  contained  shall  prejudice,  lessen,  or 
defeat  the  right,  title,  or  interest  of  the  said  Sir  J.  Graham, 
hb  heirs,  or  assigns,  lords  of  the  said  manor,  o^  in,  or  to 
any  seigniories,  royalties,  rights^  or  services  incident  or 
belonging  to  such  manor,  but  that  he  and  they  shall  and 
may,  from  time  to  time  and  at  all  times  hereafter,  hold  and 
enjoy  the  same  respectively,  and  all  rents,  services,  fines, 
courts,  courts  leet,  and  baron,  perquisites  and  profits  of 
courts,  waifi,  estrays,  and  forfeitures,  and  all  coals,  mines, 
minerals,  ores,  and  metals  whatever,  and  all  powers  of 
winning,  working  and  getting  the  same;  and  also  right 
of  hunting,  shooting,  fishing,  and  fowling  in,  through,  and 
over  the  said  stinted  pasture  and  every  part  and  allotment 
thereof,  and  all  other  seigniories,  royalties,  and  privileges  to 
the  lords  of  the  said  manor  for  the  time  being  inddent  or 
belonging,  (other  than  and  except  those  which  are  expressly 
declared  to  be  barred,  destroyed  and  extinguished  by  this 
Act),  in  as  full,  ample,  and  beneficial  a  manner  as  they 
respectively  could  or  might  have  held  and  enjoyed  the 
same  in  case  this  Act  had  not  been  passed.*'    - 

It  is  admitted  that  before  the  passing  of  the  Act,  the 
plaintiff  and  those  whom  he  represents  had  the  exclusive 
right  of  sporting  over  the  whole  of  the  Bailey  Hope,  of 
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which  the  land  now  called  the  Clint  allotment  was  parcel, 
and  it  cannot  be  denied  that  it  was  the  intention  of 
the  legislature  to  preserve  to  him  that  right,  and  this  inten- 
tion will  be  defeated  unless  he  has  such  exclusive  right 
**  in  as  full,  ample,  and  beneficial  a  manner  as  he  could  or 
might  have  held  it  in  case  the  Act  had  not  passed." 

It  is  true,  that  before  the  Act  passed  the  right  of  sporting 
was  not  a  seigniorial  right,  nor  a  franchise  or  easement 
enjoyed  over  the  land  of  another;  such  a  right  he  had  not, 
but  a  coextensive  right  incident  to  the  ownership  of  the 
soiL  The  soil  is  now  taken  from  him  and  incidentally  the 
right  which  he  possessed  as  owner  is  extinguished;  con- 
sequently, if  he  has  now  the  privilege  of  exclusive  sporting, 
it  will  be  in  virtue  of  a  right  different  in  its  legal  character 
from  his  old  one,  and  so  in  some  sense  new ;  whereas  it  is 
said  the  proviso  was  framed  merely  to  preserve  old  rights 
which  were  capable  of  preservation,  and  was  not  intended 
to  create  any  new  ones. 

I  do  not  suppose  that  the  framer  of  this  Act  intended  to 
create  any  rights  in  substance  new,  by  the  insertion  of  this 
saving  proviso ;  but  I  think  it  clear,  from  the  language  used, 
that  he  intended  to  preserve  the  substance  of  all  ancient 
rights ;  and  that  the  technical  distinction  between  manorial 
rights  and  rights  of  soil  was  not  present  to  his  mind  may  be 
collected  from  the  language  he  has  used.  In  the  preamble 
o  fthe  Act  we  find  it  stated,  that  '*  Sir  J.  Graham  as  lord  of 
the  manor  is  owner  of  the  soil  of  the  stinted  pasture,  and 
is  entitled  to  all  mines  and  minerals  within  and  under  the 
same,  and  to  other  rightSy  royalties,  liberties^  and  privileges 
over  the  same.**  Here  the  ownership  of  the  mines  under  his 
own  land  is  classed  with  other  rights,  royalties,  liberties, 
and  privileges  over  the  same;  and  among  these  last  it 
is  probable  that  the  right  of  sporting  was  intended  to  be 
included.     So  again  in  the  proviso,  afler  the  general  saving 
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of  tbe  lattt  dtie  and  mterat  m  lodi  Id  aD  lei^Diories^ 
rayaltiei^  rig^iti^or  tenrioes  jnckfanf  or  lw4figi»g  to  the 
r,  foBan  in  •^'^■"^'■■^  hnf^iiiBf  what  kom  inladed 
D  emmcktioo  and  Ir^MniTr  czpoatioB  of  &e  p«ti- 
s  indodod  under  thoK  beads^  and  aaMMig  diem  we 
''all  ooak^  nuna^  nrinpfakj  oref,  and  meCak  wbMxh 
and  an  powen  of  wimuii^  wotkio^  and  gettiiig  tbe 
f  and  imoiediate]^  after  tlieK  woids  eome  dioK  oo 
which  die  qnestioD  tnzDi^  ''and  abo  li^it  of  hnnrin^  &c^ 
in,  throng  and  oirer  tbe  aaid  adnted  pasture  and  eferjpirt 
and  aUotment  thereof**  whidi  wovds  are  agnn  imdKdiitelj 
fi>llowed  bj,**  and  all  other  aognioriei^  lojaltiea^  and  prifi- 
leges  to  the  lords  of  the  said  manor  inridpnt  or  beloog^ig." 
Is  it  not  abundantly  dear  from  tbia^  that  mineral  rights 
and  ^Kirting  ri^ts  were  considered  bj  the  framer  as  bemg 
within  the  same  category,  and  bodi  as  seigniorial  incidents 
of  tbe  loiddup  of  the  manor  ?  And  will  not  the  ssme  les- 
soning which  ezdndes  the  spoirtiDg  rights^  eqnaDy  eidode 
the  mineral  ri^ts  from  being  saved  under  this  proviso?  It 
is  tme  that  these  last  are  seemed  bya  previous  sectioD,aiid 
that  the  introduction  of  tbe  words  which  describe  them  in 
the  proviso  vras  unnecessaiy ;  but  they  do  not  the  less  serre 
to  shew  what  was  the  intention  and  understanding  of  the 
fruner  of  the  daose.  In  truth  to  all  but  lawyers^  this  under- 
standing as  to  these  rights  would  seem  very  reasonable,  and 
the  ]aDgoagie  not  so  very  inccxrect:  where  the  priodpai 
surfiice  enjoyment  is  in  the  tenants  or  commoners^  tbote 
ri^ts  which  the  lord  exercises  either  over  en"  under  the 
surfiK^,  though  stricdy  referable  to  tbe  ownership  of  the 
soil  still  remaining  in  him,  are  very  comm<mly  consideied 
to  be  rights  in  him  merely  as  lord,  and  to  be  inddeotal 
to  the  manor  as  such,  as  much  as  his  right  to  courts,  wai&) 
estrays,  or  forfeitures.  Now,  when  it  is  clear  from  the  coo- 
text  of  an  instrument  in  what  sense  words  arc  used  io  that 


V, 
EWAJIT. 
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UMtnunenty  the  sound  role  of  constracUon  is  to  attribute  to        1856. 
them  that  meaning,  even  though  the  words  be  technical  and      qj^hak 
have  technically  a  difieient  meaning ;  for  it  is  only  so  that 
you  can  e£Fectuate  the  intention,  and  this  rule  certainly 
applies  to  an  act  of  parliament  of  this  description. 

Thus  I  arrive  at  the  condunon  that  the  proviso  saves  to 
the  lord  a  ri^t  of  hunting;,  shooting,  fishing,  and  fowling 
over  the  allotment  in  question;  and  this  right  must  be 
exclusive,  for  that  was  the  character  of  the  right  existing 
before  the  Act  passed,  and  the  object  of  the  proviso  is 
expressly  to  preserve  the  former  right  unimpaired  by  the 
consequences  of  the  indosure. 

I  collect  from  the  report  of  the  case  in  the  Court  below, 
that  that  Court  would  have  probably  arrived  at  the  same 
conclusion  to  which  I  have  been  led  but  for  the  case  of 
Greaihead  v.  Motley  in  the  Common  Pleas  (a),  from  which 
they  were  unable  to  distmguish  the  present,  and  by  which, 
as  the  decision  of  a  co-ordinate  Court  on  the  point,  they 
thought  themselves  bound  to  abide.    The  judgment  of  the 
Court  of  Common  Pleas  is  at  all  times  and  in  all  Courts 
entitled  to  the  greatest  respect,  and  I  should  not  venture 
even  in  a  Court  of  error  to  difier  from  it  without  much 
consideration  and  hesitation;   but  I  cannot  say  that  the 
reasoning  on  which  this  judgment  is  founded  appears  to  me 
satis&ctoiy ;  and  I  think  it  better  to  avow  this  at  once  than 
attempt  to  distinguish  the  two  cases.    It  seems  to  me  that 
the  judgment  there  deprived  the  defendant  of  a  right  which 
the  Inclosure  Act  clearly  intended  to  save  to  him,  and  the 
argument  was  that  ''the  statute  would  have  employed 
proper  words  for  the  purpose  if  it  had  intended  to  create 
the  right"     Ooe  must  have  had  small  experience  in  pri- 
vate acts  of  parliament  not  to  know  that  such  a  reason  is 

(a)  3  Man.  &  6. 139. 
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very  oftea  not  wamnicd  by  tbe  &ct ;  and  in  dm  toj  Act, 
as  tbe  judgment  itself  ibews,  tbe  loid  lud  sn  aUotment 
givcD  bim  in  compensation  (or  a  light  t€  common  orer  bit 
own  soil,  not  only  as  great,  but  as  patent  in  inaocmacy  of 
language,  as  to  speak  of  a  liberty  at  franchise  of  qMfting 
over  bis  own  soiL  I  confess  it  seems  to  me  wiser  to  asco- 
tain  from  tbe  context,  whether  the  legidatore  has  in  &ct 
used  the  technical  words  in  their  strictly  technical,  or  m 
same  larger  and  popular  aenae,  and  so  to  ascertain  its  real 
intention,  than  to  presume  that  it  most  have  oaed  them  in 
tbe  former,  and  so  defeat  iL  I  am  of  o[Hnion  therefore,  oo 
ibis  ground,  that  in  respect  of  the  Clint  allotmeDt  tbe 
judgment  of  tbe  Court  below  ought  to  be  rereised,  Mid 
that  Sir  J.  Graham  has  under  the  Inckmre  Act  an 
exclusive  right  of  spcnting  over  that  allotaieDt. 

Judgment  accordiogly  {a). 
(a)  See  R>gg  t.  3%e  Eart  o/Laiudi^,  Hilary  Vacation,  potL 


IN  THE  EXCHEQUER  CHAMBER. 

{Error  from  the  Cmrt  of  Exchequer.) 

French  v.  FBnxjpfl. 

.    J.  HE  first  count  of  the  declaration  was  as  follows: — For 

*^  n*ff  ttid     '**«•;  'he  plainiiff,  before  and  at  the  time  of  tbe  comroil- 

Drkihop  u     jjjjg  jjC  jjjg  grievance  hereinafter  mentioned,  held  a  certaio 

(ler.-nclint  at  > 

nruin  rent,  (nd  ibst  the  defendsol  wn)n|fallj,  teited  diian  goodi  ind  diatteli  of  llw  plamtift 
orcreiliiluf,  to  oil,  of  the  vbIhu  of  301.,  u  >  diilrrti  for  utmti  of  rnit,to  wil,  13).  IOf.,tbea 
cliimrd  b;  ibe  defendant  to  be  in  arreiT.  and  tbe  derendant  iflerwanli  wieBgtullj  told  tb«  tH 
goodi  (Dd  cbatteli  for  ibe  alleged  arrMii  of  rent,  and  coMa  ;  vbeivu  la  fact  a  imall  pan  ix\j, 
10  nit,  ^1.  of  tbe  pretended  arrcin  of  Tent  to  diatrainad  for  waa  in  annr.  Tbe  ietmiai 
pleaded  not  Euiltj,  and  ai  tbe  trial  a  TCrdid  wm  roond  tor  tbe  plainiiff.  witb  101.  lOt.  dam^o- 
JbU,  in  iha  Eicbcqon  Cbamber,  Ibat  Iba  coot  dbdoMd  no  cuts  of  actioD. 


n  alleg. 
pli""' 


MICHAELMAS  VACATION,  20  VICT. 


565 


workshop  with  the  appartenances,  as  tenant  thereof  to  the        1856. 
defendant,  at  and  under  a  certain  rent  payable  by  the      ^kks^ 
plaintiff  to  the  defendant :    yet  the  defendant  heretofore      _   «• 

^  ...  .  PH1LUP8. 

wrongfiilly  and  injuriously  seized  and  took  divers  goods 
and  chattels  of  the  plaintiff,  that  is  to  say,  carriages,  carts, 
wheels,  wood,  &c.  (specifying  other  articles),  of  great  value, 
to  wit,  of  the  value  of  SOL,  as  a  distress  for  certain  arrears 
of  rent,  to  wit,  132L  10^.,  then  claimed  and  pretended  by 
the  defendant  to  be  due  and  in  arrear  from  the  plaintiff 
to  the  defendant  for  rent  of  the  said  premises ;  and  the 
defendant  afterwards,  under  that  pretence,  wrongfully  sold 
the  said  goods  and  chattels  as  such  distress  for  the  said 
alleged  arrears  of  rent,  and  the  costs  and  charges  of  the 
said  distress,  and  of  the  appraisement  and  sale  of  the  said 
goods  and  chattels :  whereas  in  truth  and  in  fact,  at  the  time 
of  the  making  of  the  said  distress  and  during  all  the  time 
aforesaid,  a  small  part  only,  to  wit,  the  sum  of  9L,  of  the 
said  pretended  arrears  of  rent  so  distrained  for  was  in  arrear 
to  the  defendant  for  the  rent  of  the  said  premises. 

Plea :   Not  guilty. 

At  the  trial,  a  verdict  was  found  for  the  plaindff  with 
lOL  lOi.  damages,  whereupon  the  defendant  brought  this 
proceeding  in  error  and  assigned  the  following  grounds 
of  error. — First,  that  the  count  discloses  no  cause  of  action, 
as  the  only  alleged  wrong  therein  contained  and  sued  for 
is  the  distraining  by  the  defendant  pf  the  plaintiff's  goods 
on  a  claim  of  more  rent  being  in  arrear  than  was  in  fact 
in  arrear,  and  selling  them  on  such  claim,  and  that  such 
alleged  wrong  is  not  actionable :  Secondly,  that  the  facts 
stated  in  the  count  disclose  no  legal  injury  done  to  the 
plaintiff  by  the  defendant,  as  they  admit  that  some  rent 
was  due  to  the  defendant,  and  it  is  not  alleged,  nor  can 
it  be  inferred,  that  the  distress  taken  for  such  rent  was 
excessive. 
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Fbbsch 

V. 

Philups. 


Hwidk$Um  {Bermeit  with  him)^  for  the  defendant  (a). — 
The  count  discloses  no  caose  of  action.  It  merely  alleges 
that  the  defendant  took  the  goods  as  a  distress  on  a  claim 
for  more  rent  than  was  really  dne.  The  case  is  not  dis« 
tingnishable  from  Tancred  ▼.  Inland  {b)  and  Gbpm  ▼. 
Thanuu(c).  \^Cramptan,  J. — The  connt  does  not  shew 
that  the  defendant  receiyed  more  money  than  was  sufficient 
to  satisfy  the  rent] 

The  Court  then  called  on 


G.  Francis,  for  the  plaintiff. — It  is  conceded  that  the 
mere  taking  of  goods  on  a  claim  of  more  rent  than  is  really 
due,  is  not  actionable ;  but  if  the  seizure  is  followed  by  a 
wrongful  sale  of  more  than  sufficient  to  satisfy  the  arreare 
of  rent  and  costs  of  the  distress,  that  is  a  good  cause  of 
action.  Here  the  yalue  of  the  goods  sold  is  allq^ed,  and 
though  laid  under  a  yidelicet,  after  yerdict  must  be  taken 
to  be  true.  In  Tancred  y.  Legland  the  declaradon  con- 
tained no  ayerment  that  more  goods  were  sold  than  were 
necessary  to  raise  the  amount  of  the  arrears  actually  due 
and  costs.  In  Gb/nn  y.  Thonuu  the  Court  said  that  if  the 
untrue  daim  had  been  followed  by  a  sale  of  more  of  the 
goods  taken  than  sufficient  to  raise  the  amount  of  rent 
in  arrear,  with  legal  charges,  a  sufficient  cause  of  action 
would  haye  arisen.  Here  it  must  be  presumed  that  the 
judge  at  the  trial  rightly  directed  the  jury,  and  as  it 
appears  by  the  record  that  they  haye  found  10/.  lOf.  dam- 
ages, the  reasonable  intendment  is  that  more  goods  were 
sold  than  sufficient  to  satisfy  the  arrears  of  rent  and  costs. 
[Wightmani  J. — It  may  be  that  the  goods  seized  were  of 
greater  yalue  than  the  amount  of  rent  due,  but  it  cannot 

(a)  Before  Cockbum,    C.    J.,      WiOes,  J. 
Wightman,  J.,  Erie,  J.,  WiUiams,  (b)  16  Q.  B.  669. 

J.,  Cron^pUm,  J.^CrowdcTi  J.,  and  (c)  11  £xch.  870. 
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be  intended  that  they  sold  for  more.]  It  is  alleged  that  1856. 
goods  of  the  yalae  of  SOL  were  seised  and  that  the  de-  f&^nch 
fendant  wrongfully  sold  them  under  the  pretence  that  more 
rent  was  due  than  was  in  ftct  due :  that  is  equivalent  to  an 
allegation  that  more  goods  were  sold  than  were  necessary 
to  satisfy  the  rent  In  Tancred  ▼.  Leyland,  Farke,  B.,  in 
delivering  the  judgment  of  the  Court  of  error,  said: — 
**  Nor  can  it  be  disputed,  that  if  a  larger  quantity  of  the 
goods  so  taken  than  was  sufficient  to  raise  the  amount  of 
the  rent  in  airear,  and  l^;al  costs,  had  been  subsequently 
sold,  such  excessive  sale  would  have  been  illegal  and 
actionable."  [WUks,  J. — You  wish  to  change  this  into  a 
count  for  an  excessive  distress ;  but  such  a  count  should 
allege  in  distinct  terms  that  the  dbtress  was  excessive 
and  unreasonable.  fFUUams,  J. — Assuming  that  all  the 
sums  stated  in  the  count  were  proved  to  be  the  true 
amounts,  how  is  the  plaintiff  prejudiced  by  the  defendant 
taking  goods  of  greater  value  than  the  rent  due  ?  If  the 
count  had  gone  on  to  allege  that  the  proceeds  were  more 
than  reasonably  sufficient  to  satisfy  the  rent  and  costs,  that 
would  have  been  a  ground  of  action.] 

CocKBUBN,  C.  J. — We  are  all  of  opinion  that  the  case  is 
not  distinguishable  from  Tanered  v.  Leykmd  and  Gfyrm  v. 
ITufmas,  and  consequently  the  judgment  of  the  Court 
.below  must  be  reversed. 

Judgment  reversed. 


BXCUfiQUER  REPORTS. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  frcm  the  Court  of  Exchequer.) 


AW.  27.  Mary  Wbld  v.  Baxter. 

A  dedarttion  X  HIS  was  a  proceeding  in  error  upon  the  jodgmeDt  of 

io  ooreiuuit  in  a 

IcMe,  (jiei<&iig  the  Court  of  Exchequer  {dy — ^The  declaration  stated  that 

r.hisbein  hj  indenture  dated  the  24th  of  April,  1835,  made  between 


prenv 

!^  ^A  ?!     ^^  which  demise  the  defendant  entered,  the  reversion  of  and 


iMtor  and  bis 


whh^iolS^fluit  George  Henry  Weld  of  the  one  part  and  the  defendant  of 

Aa^SK"^  the  other  part,  and  sealed,  &c.;  the  said  G.  H.  Weld 

k!!L1^?'^  demised  to  the  defendant  a  certain  messuage,  &c.,  to  hold 

•aogntf"  bj  to  the  defendant  for  twenty-one  years :  yielding  and  paying 

tba  deriiec  of 

tbereranioa  to  G.  H.  Weld,  his  heirs  and  assigns,  the  yearly  rent  of  53il 

■ffiiiift  tbo 

leaee.)  illeged  And  the  defendant  covenanted  with  the  said  G.  H.  Weld, 

sionofanTbi"  1^1^  heirs  and  assigns,  that  he  would  yearly  pay  to  G*  H. 

"^  Weld,  his  heirs  or  assigns,  the  yearly  rent  of  532L   By  virtue 

9tb( 
dbii 

Mri.  Pieft.^  iQ  the  demised  premises  then  belonging  to  the  said  G.  H. 

yertion  of  and  Weld  and  his  heixs. — The  declaration  then  stated,  that,  G.  H. 

in  tba  d<»iiiiMHl 

prmniws  did  Weld,  being  SO  seised,  on  the  I9th  of  February,  1838,  made 

tbeles^and  &nd  published  his  last  will  and  testament,  and  thereby 

piication'bT  devised  the  reversion  of  and  in  the  demised  premises  unto 

M^.^'^^ttbe  ^  plaintiff  for  and  during  the  term  of  her  natural  life :  that 

leue  WH  an  (j^  jj^  Weld  afterwards  died  so  seised  of  the  reversion  of 

indenture  ex- 
ecuted bj  tbe  and  in  the  said  demised  premises  without  altering  his  said 

defendant,  and 

tbat  be  entered  will;  whereupou  and  whereby  the  plaintiff  then  became 

and  enjoyed 
tbedemiied 
premtaes  bj  Tirtne  of  tbe  indenture ;  tbat  it  did  not  appear  by  tbe  indentore  tbat  tbe  leaaor  mi 


not  ieiied  in  fee,  or  tbat  he  bad  any  estate  or  interest  otbcr  tban  a  fee  simple,  nor  did  tbe 
indenture  contain  anytbing  to  sbew  tbat  tbe  rerersion  did  not  belong  to  the  lessor  and  bis  beirs. 
On  demurrer  to  tbe  replication :  Hdd  in  tbe  Eicbeqoer  Cbamber,  afBrming  tbe  judgment  of 
the  Court  of  Exchequer,  tbat  tbe  plea  was  good,  as  trirersmg  a  materiiu  allegatioo  in  the 
declaration,  and  tbat  the  replication  was  had. 

(a)  11  Exch.  816. 
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and  was  seised  in  her  demesne  as  of  freehold,  for  the  term  1856. 
of  her  natural  life,  of  and  in  the  said  demised  premises. —  Wbld 
Averment  of  performance  of  conditions  precedent. — Breach:  *• 

non-payment  of  two  quarters'  rent 

Plea. — That  the  reversion  of  and  in  the  demised  pre- 
mises did  not  belong  to  the  said  G.  H.  Weld  and  his  heirs, 
as  in  the  declaration  alleged. 

Replication  by  way  of  estoppel. — That  the  lease  in  the 
declaration  mentioned  to  have  been  made  by  the  said 
G.  H.  Weld  to  the  defendant  was  an  indenture  sealed  and 
executed  by  the  defendant  and  the  said  G.  H.  Weld  re- 
spectively:  that,  under  and  by  virtue  of  the  said  indenture, 
the  defendant  did  enter  into  and  upon  the  demised  pre- 
mises, and  became  possessed  of  the  said  term  so  to  him  by 
the  said  indenture  granted,  and  that  the  defendant,  at  the 
time  of  the  breach  in  the  declaration  mentioned,  occupied, 
possessed,  and  enjoyed  the  demised  premises  under  and  by 
virtue  of  the  said  indenture,  and  by  no  other  title  whatso- 
ever: that  it  does  not  appear  in  or  by  the  said  indenture 
that  the  said  G.  H.  Weld  was  not  seised  in  fee  of  the  said 
demised  premises,  or  that  he  had  any  estate  or  interest 
therein  other  than  a  fee  simple,  or  any  particular  estate  or 
interest  whatsoever;  nor  doth  the  said  indenture  contain 
anything  to  shew  that  the  reversion  of  and  in  the  said 
demised  premises  did, not  belong  to  the  said  G.  H.  Weld 
and  his  heirs,  as  in  the  declaration  alleged. — ^Prayer  of 
judgment,  if  the  defendant  ought  to  be  admitted,  against 
the  said  indenture  and  the  reversion  thereby  admitted  to  be 
in  the  said  G.  H.  Weld,  to  plead  the  said  plea. 

Demurrer  and  joinder  therein. 

Raymond  now  argued  for  the  plaintiff. — The  declaration 
does  not  contain  any  averment,  by  way  of  inducement,  that 
G.  H.  Weld  was  seised  in  fee.    It  sets  forth  the  lease,  and 
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1856.  then  States,  as  a  coDclosion  of  law,  that  the  leveirioQ  belong 
to  G*  H.  Weld  and  his  hein.  Thb  allegation  therefore  is 
not  tnivenable;  and  the  plea  trayerBing  it,  and  not  the 
matter  on  which  it  is  founded,  is  bad,  the  estof^l  appearing 
on  the  fiuse  of  the  declaration.  [fFiISam$,  J. — ^The  de- 
claration states  that  6.  H.  WeU  being  seised  in  fee  of 
the  reyerrion,  devised  it  to  the  plaintiff.  It  was  neoeasaiy 
to  shew  that  he  had  some  estate  which  he  coold  devise.] 
The  defendant  is  estopped  from  denying  that  the  reversioD 
belonged  to  G.  H.  Weld  and  his  heirs.  The  estoppel 
appears  npon  the  indenture  set  out  in  the  declaration ;  for 
the  reservation  of  rent  is  to  the  lessor,  his  heirs  and  assigns. 
[WiUiamii  J. — Whatever  may  be  the  words  of  the  reserva- 
tion the  rent  goes  with  the  reverrion.  WWes^  J. — Suppose 
the  reversion  was  a  chattel  interest,  the  executor  would  not 
be  estopped.]  There  must  be  some  revernon  by  estoppel, 
and  that  reversion  is  primi  fede  a  reveroon  in  fee:  the 
Court  cannot  qualify  the  extent  of  the  estate.  The  estop- 
pel must  be  taken  as  against  the  party  bound  by  it  in  the 
fullest  and  strongest  sense.  If,  primft  fede,  it  must  be  pre- 
sumed to  be  a  reversion  in  fee,  it  lies  on  the  lessee  to  get  rid 
of  the  presumption,  and  he  must  do  so  by  a  plea  in  con- 
fession and  avoidance.  [Cramfion^  J.-^If  any  particular 
estate  is  allied,  the  allegation  is  traversable ;  BrudneU  v. 
Boberts  (a).  The  defendant  cannot  confess  and  avoid ;  the 
confesnon  would  be  a  confession  of  the  seisin  in  fee.]  In 
Smith's  Leading  Cases,  vol  1,  p.  66,  4th  ed.,  it  is  said : — 
<<  K  a  lease  be  made  by  indenture,  in  such  a  form  as  to 
create  between  tiie  lessor  and  lessee  an  estoppel  to  deny  that 
the  lessor  had  a  reversion,  and  die  lessor  conveys  all  his 
interest,  the  disputed  question  arises,  whether  the  asBignee 
can  sue  the  lessee  for  breaches  of  covenant  in  respect  of 

(a)  2  Will.  143. 


(a)  1  B.  &  B.  681.  Uam8,J^  Crampton^J^and  WiBes^ 

(b)  1  Jones  (Ezch.  Ireland),      J. 

313.  (d)  See  Doe  dem.  Lord  Downe 

(c)  CoMum,  C.  J.,  CdUridge^      y.  Thompwn^  9  Q.  B.  1037. 
J.,  Wightman,  J.,  ErU^  J.,  TFt/- 
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which  the  lessor  might  have  saed  had  there  been  no 
assignment"  Here  the  plaintiff,  acting  on  the  suggestion 
of  the  learned  editors,  has  replied  a  lease,  in  which  it 
appears  that  the  lessor  had  an  estate  in  fee.  The  case 
of  Carvich  v*  Blagrave  {a\  therefore,  does  not  jdecide  the 
question.  [  fFUliams,  J. — Suppose  the  lessor  had*an  estate 
pur  auter  vie,  or  an  estate  for  years,  how  should  the 
defendant  plead  ?]  He  must  plead  specially.  [fFtZKamj,  J. 
—  tVarburtan  v.  Ivie  {b)  confirms  your  view,  but  that  case 
relates  to  the  form  of  the  plea.]  The  burthen  of  proof 
lies  on  the  defendant,  and  he  cannot  shift  it  on  the 
plaintiff  by  this  plea.  [JFilks,  J. — If  the  plaintiff  had 
joined  issue  the  jury  would  have  found  that  the  lessor  had 
an  estate  in  fee,  if  nothing  appeared  but  the  lease.  fFU^ 
Hams,  J. — According  to  the  case  in  the  Court  of  Ex- 
chequer in  Ireland,  it  appears  that  the  title  could  not  be 
traversed  in  the  terms  in  which  it  is  alleged.  It  is  by  no 
means  clear  that  the  case  is  not  wrong.  It  was,  however, 
mere  question  as  to  the  form  of  the  plea.] 

JSRnffdant  contra,  was  not  called  on. 

Per  Curiam  (c). — The  judgment  of  the  Court  below  must 
be  affirmed. 

Judgment  aiBrmed  (d). 
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Ig57.       Ann  Allan,  AdministiBtrix  of  William  Allan,  Deceased, 
^"•^^^r^^  V.  Dunn. 

Jam.  21.        rp 

To  an  •ccka      X  HE  declanuioD  in  this  case  was  as  follows. — ^For,  that 

defciidaat'        the  defendant  conTerted  to  his  own  use,  or  wrongfully 

^^MRit^     depriyed  the  plaintiff,  as  such  administratrix,  of  the  use 

Co^in'Mtb-   ^^^  possession  of  the  plaintiff's  goods  as  such  administratrix^ 

S?**^iiS*    ^^  ^  ^  "*J^»  ^^  (specifying  the  goods).    And  also  for 

VfodB,  that  the  defendant  detained  from   the   pUdntiff,  as  SDch 

administratrix,  the  plaintiff's  goods,  as  such  administratrix, 

to  wit,  &C.     And  the  plaintiff,  as  such  administratrixy 

chums  lOOil  in  respect  of  the  causes  of  action  in  the  first 

count  mentioned,  and  a  return  of  the  said  goods,  or  their 

▼alue,  being  1001,  in  the  last  count  mentioned,  and  20L 

danuiges  for  their  detention. 

Plea. — Payment  into  Court  of  SL,  and  that  the  sud  snm 
is  enough  to  satisfy  the  plaintiff's  claim. 
Demurrer  and  joinder  therein. 

Matdttyt  in  support  of  the  demurrer. — ^The  plea  is  bad. 
The  object  of  suing   in  detinue  is  to  obtain  a  specific 
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delivery  of  the  goods.     In  trover  their  valae  alone  can  be        1857. 
recovered;  but  if  this  plea  were  allowed  there  would  be  no      ^^T^'^^ 

*^  Allan 

distinction  between  detinue  and  trover.    The  78th  section  «• 

DVNV. 

of  the  Common  Law  Procedure  Act,  1854,  empowers  the 
Court  or  a  Judge  *<  to  order  that  execution  shall  issue  for 
the  return  of  the  chattel  detained,  without  giving  the  de- 
fendant the  option  of  retaining  such  chattel  upon  paying 
the  value  assessed/  The  defendant  should,  therefore,  by 
his  plea  offer  to  return  the  goods,  and  pay  the  money  into 
Court  in  respect  of  the  damages  sustained  by  reason  of 
their  detention.  In  Crossfield  v.  Such  (a)  it  was  held  that 
the  delivery  to  and  acceptance  by  the  plaintiff  of  the  goods, 
might  be  pleaded  in  bar  of  their  recovery,  or  their  value ; 
and  that  the  plaintiff  could  only  have  judgment  for  any 
damages  which  he  might  have  sustained  by  their  detention, 
and  in  respect  of  such  damages  money  might  be  paid  into 
Court  [Martin^  B. — This  plea  deprives  the  plaintiff  of 
his  right  to  judgment  for  a  return  of  the  goods.  It  might 
as  well  be  argued  that  money  could  be  paid  into  Court  in 
an  action  of  ejectment]  The  case  of  The  Bishop  of  Lon- 
don V.  JkTNeil  (b)  is  an  authority  that  payment  into  Court 
cannot  be  pleaded,  where  its  effect  is  to  deprive  the  plaintiff 
of  the  judgment  which  he  would  otherwise  be  entitled  to. 

Huffh  mn  {J.  Addison  with  him),  contri. — ^Prior  to  the 
Common  Law  Procedure  Act,  1854,  the  option  of  giving 
up  the  goods  or  paying  their  value  was  in  the  defendant, 
who,  by  refusing  to  deliver  the  former,  rendered  himself 
liable  to  pay  the  latter:  PhiUips  v.  Jones  {c).  It  is  true 
that  the  78th  section  of  that  Act  deprived  the  defendant  of 
this  option ;  but  here  the  plaintiff  shapes  his  claim  in  the 
alternative:  he  asks  for  **a  return  of  the  goods  or  their 

(a)  8  Exch.  159.  (h)  9  Ezch.  490. 

(c)  15  Q.  B.  859. 
YOJm  L — ^N.  S.  P  P  BXCn. 
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1857.        Taloe."     If  he  seeks  to  avail    himaelf  of  the  statutoiy 

^"T^^      proTiaioD,  he  ahoold  have  confined  his  claim  to  a  return  of 

».  the  goods.     [MartUi^  R— He  says  in  eflfect»  ^I  want  the 

goods  if  I  can  get  them,  if  not  their  value."     WatMon^  6. — 

The  form  of  the  jodgment  in  detinue  is,  that  the  plaintiff 

do  recover  against  the  defendant  the  said  goods,  or  the  said 

£ ^  for  the  value  of  the  same  if  the  plaintiff  cannot 

have  again  his  said  goods,  and  also  his  said  damages  and 

costs  to  £ ^  beyond  the  value  aforesaid,"  &c  (a).     The 

70th  section  of  the  Common  Law  Procedure  Act,  1852, 
enables  a  defendant  to  pay  money  into  Court  in  all  actions, 
with  a  few  exceptions  which  do  not  include  detinue. 
PoUoek,  C.  B.— The  plaintiff  has  a  right  to  recover  the 
goods  in  specie  if  he  can  get  them,  and  the  effect  of  this 
plea  is  to  deprive  him  of  that  right] 

Hugh  HOI  then  prayed    leave  to  amend,  which  was 
(granted. 

Amendment  accordingly. 

(a)  Chit.  Forms,  p.  246,  7th  ed. 


Jan.  22. 


Tbe  defendant 


Goodman  o.  Griffiths. 


»*  A 

lE^ofV"''  ^^  °^^  accepting  goods.     Plea  (inter  alia). 

plaintiff  cer-     That  the  plaintiff  did  not  agree  as  alleged. — Whereupon 

tain  ffoodfl 

at  a  diaoonnt  of  issue  was  joined. 

25  per  cent, 
from  a  list  of 

goods  with  prices  annexed,  and  he  signed  an  order  for  tbe  goods  referring  to  the  list.  Tbe  term 
as  lo  discount  were  not  mentioned  in  tbe  order.  Tbe  defendant  afterwara  wrote  to  the  plaintiff 
requesting  bim  to  send  the  invoice,  wbicb  he  did.  Tbe  defendant  wrote  in  reply  a  letter,  signed 
bj  bim,  returning  tbe  invoice  and  declining  to  take  the  goods :  HeU^  first,  tbat  tbe  order  was 
not  a  sufficient  memorandum  of  the  bargain  within  the  1 7th  section  of  the  Statute  of  Fkwids» 
as  it  did  not  contain  tbe  price :  Secondly,  tbat  the  letter  returning  tbe  invoice  was  not  a 
sufficient  admission  of  the  contract  as  stated  in  the  invoice,  so  as  to  satufy  the  statute. 
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At  the  trial  before  Martin^  B.,  at  the  Middlesex  sittings       1857. 
after  last  Michaelmas  Term,  the  plaintiff,  a  patentee  of  me-     ^^^^]^ 
chanical  binders,  proved  that  he  called  on  the  defendant  for    ^     »• 
an  order,  shewing  him,  at  the  same  time,  a  printed  list  of 
the  different  sizes,  with  the  price  of  each  annexed.     The 
plaintiff  wrote  down  the  following  order,  which  was  then 
signed   by  the  defendant,  and   handed   by  him   to  the 
plaintiff. 

^*  Mr.  Goodman,  June  9,  1855. 

Please  put  in  hand,  for  my  account,  the  following. 
4  Mechanical  Binders     -         -        No.     1 
3  Doz.  ditto  -  -  Na    2 

6  Mechanical  Binders    -  -     '  No.    3 

2  Doz.  ditto  -  -  No.  14 

1  Doz.  Mechanical  Binders  -     No.    6 

1  Single  Ditto  -  -  No.  17 

with  two  extra  cases  to  each  instrument. 

Griff.  Griffiths.'* 
The  numbers  referred  to  the  printed  list.     The  words 
**  the  price  as  per  note**  had  originally  been  written  at  the 
foot  of  the  order  by  the  plaintiff,  but  were  struck  out  by  the 
defendant,  the  agreement  being,  in  fact,  that  the  plaintiff 
should  take  off  25  per  cent,  discount  from  the  prices  marked 
on  the  printed  list  On  the  16th  of  July  the  defendant  wrote 
to  the  plaintiff  a  letter  as  follows: — *'  Mr.  Griffiths'  compli- 
ments to  Mr.  Goodman,  and  wishes  him  to  forward  the  invoice 
of  the  good^  and  also  the  size  of  the  package,  &c. ;  if  not 
too  large,  Mr.  Griffiths  will  take  them  in  his  cabin,  and 
may  thereby  have  an  opportunity  of  submitting  them  to  his 
fellow  passengers,  and  perhaps  selling  some  of  them.     The 
goods  themselves  do  not  send  until  he  writes  again."    On 
the  same  day  the  plaintiff  sent  the  invoice  with  the  price^ 
as  on  the  list  and  the  discount  taken  off  according  to  the 
agreement.     On  the  20th  of  July  the  plaintiff  received  the 

p  p  2 
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following  letter  from  the  defendant  returning  the  ioTCHce: — 
^  I  am  very  sorry  that  I  must  decline  taking  the  goods,  as  per 
invoice  retomed,  in  consequence  of  having  received  very 
un&vourable  intelligence  by  the  last  mail,''  ftc.  Yours,  &c^ 
G.Griffiths. 

The  defendant  8  counsel  objected,  that  there  was  no 
sufficient  memorandum  of  the  baigain  to  satisfy  the  17th 
section  of  the  Statute  of  Frauds,  and  the  plaintiff  was 
nonsuited 

Ccl&r  moved  to  set  aside  the  nonsuit  (January  16.) — ^The 
order  of  the  9th  of  June  refers  to  the  printed  list  of  prices, 
and  may  be  read  in  connection  with  it  There  was  an  addi- 
tional term,  viz.,  that  25  per  cent  discount  should  be  taken  o£ 
[Bramwellf  & — That  may  be  proved,  though  not  in  writing, 
for  the  purpose  of  defeating  the  effect  of  a  memorandum 
of  sgreement  duly  signed  according  to  the  17th  section, 
and  therefore  good  on  the  face  of  it:  Acthal  v.  Levy  (a).] 
All  the  documents  must  be  read  together,  and  the  imper- 
fections of  the  original  memorandum  may  be  made  good  bj 
the  subsequent  letters  referring  to  it :  Warner  v.  WtUmg^ 
ion  (ft),  Saundersan  v.  Jackson  (c),  Alkn  v.  Bennei  {jfy 
The  plaintiff  in  the  invoice  states  the  terms  of  the  con- 
tract, and  the  defendant  in  his  answer  sufficiently  recog- 
nises them,  and  admits  that  the  contract  is  correctly 
stated  (tf).  The  defendant  does  not  deny  his  liability  to 
take  the  goods,  as  was  the  case  in  Archer  v.  Bitynes  (/*). 

Cttr.  adv.  vuU. 


Martin,  B.,  now  said — The  declaration  stated  an  agree- 
ment by  the  defendant  to  purehase  a  number  of  mechanical 

(a)  10  Bing.  876.  (<Q  3  Taunt.  169. 

(b)  8  Drewry,  528.  (e)  JackMon  v.  Lowe,  1  Bing.  9. 
(«)  2  Bot.  &  P.  288.                 (/)  5  Exch.  625. 
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binders.  The  plaintiff  took  a  printed  list  of  bis  goods,  witb  ]  857. 
tbe  prices  annexed,  and  put  it  into  tbe  bands  of  tbe  defend-  ^'^^  ' 
ant ;  tbe  defendant  bargained  for  tbese  articles  and  airreed'  «• 
for  a  discount,  be  tben  signed  an  order  wbicb  did  not 
mention  tbe  terms  as  to  tbe  discount  Tbe  plaintiff  baving 
manu&ctured  tbe  goods,  sent  in  an  invoice  witb  tbe  prices 
striking  off  tbe  discount;  tbe  defendant  wrote  an  answer 
declining  to  take  tbe  goods,  making  some  excuse  for  not 
doing  so.  It  was  objected,  tbat  ibis  was  a  contract 
for  tbe  sale  of  goods  above  the  value  of  ten  pounds, 
and  tbat  as  there  was  nothing  to  satisfy  the  17tb  section  of 
tbe  Statute  of  Frauds  tbe  plaintiff  could  not  succeed.  We 
are  of  opinion  tbat  this  objection  must  prevail.  The  bar- 
gun  was  for  a  price  25  per  cent,  less  than  that  on  tbe  list 
Tbe  order  signed  by  tbe  defendant  did  not  express  tbe  real 
contract,  and  it  does  not  preclude  tbe  defendant  from  shew- 
ing what  tbe  contract  was.  It  is  not  suflScient  under  the 
statute  because  it  does  not  contain  the  price  agreed  on. 
Tbe  next  question  is,  whether  what  took  place  witb  respect 
to  tbe  invoice  cured  this  defect  ?  Tbe  invoice  is  tbe  statement 
of  tbe  plaintiff.  If  tbe  letter  returning  it  bad  contained  an 
admission  tbat  it  stated  the  contract  correctly,  it  might  have 
been  sufficient;  but  in  this  letter  the  defendant  merely 
decUnes  to  take  the  goods.  We  are  therefore  of  opinion 
tbat  the  nonsuit  was  right 

Rule  refused. 
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Barber  o.  Jeb«>pp,  Cleric  to  the  Local  Board  of  Hbai^tu 

20 

for  the  Parish  of  Waltham  Holt  Cro0& 

Bjrtbe  Pnblic     fTl 

Health  Act,       X  HIS  was  BO  Bctioo  of  trespass  for  breaking  and  entering 

lo4o,  s.  8, 

*^  upon  the  pett.  the  dwelling  house  of  the  plaintiff  and  seizing  his  goods,  to 

tioD  of  oot  lets 

tbanooe.tenth  wbicb  the  defendant  pleaded  "not  guilty,"  by  stat  11  &  12 
iLi'rS^'   Vict  c.  63  (the  Public  Health  Act  1848).     At  the   last 

it  ^ 

cHyi  toJ^^M>-  Assizes  for  the  county  of  Elssex,  a  verdict  was  taken  for 

^°"§^jj^^  the  plaintiff,  subject  to  the  following  case ;  and  it  was  agreed 

"*d%^2^°  that  either  party  should  be  at  liberty  to  treat  the  decision 

boundary,  the  of  the  Court  BS  the  rulinff  of  the  Judge  at  Nisi  Prius,  and 

General  Board  ,  ^  .  ,  T 

of  Health         to  tender  a  bill  of  exceptions,  or  to  turn  the  case  into  a 

may  direct  a  ,  , 

Boperintending  special  vcrdict,  or  proceed  to  error  under  the  provisions  of 

IdtS^ch  dty.  *°y  fiitu'^  *^ct  of  parliament. 

JaHc  bq"ii!       The   parish  of  Waltham    Holy   Cross  consists  of  the 

Ac,  as  to  the  township  of  Waltham  Abbey,  and  the  three  hamlets  of  Holy 

sewerage,  &c.,  ^  •''  •' 

and  as  to  any 

other  matters  m  respect  whereof  the  said  Board  may  desire  to  be  infonned.  See,  Br  s.  9,  befotv 
proceeding  upon  such  inquiry,  the  inspector  shall  give  notice,  &c.,  and  apon  the  completion  of  sach 
inquiry,  Iw  shall  report  in  writing  to  the  General  Board  of  Health,  ttc^  and  upon  the  pre- 
sentation of  sach  report,  the  Board  shall  cause  copies  to  be  published  and  deposited,  &c.,  and 
the  copies  so  published  shall  be  accompanied  by  a  notice  stating  that,  within  a  certain  time, 
written  statements  may  be  forwarded  to  the  said  Board,  with  respect  to  any  matter  contained  in 
or  omitted  from  the  said  report,  or  any  amendment  proposed  to  be  made  therein,  and  all  sndi 
statements  shall  be  deponted,  &c^  and  shall  be  open  to  inspection,  &c.  By  s.  10,  if  after  such 
inquiry,  &c.,  it  shall  appear  to  the  General  Board  expedient  Uiat  the  Act  should  be  applied  to  the 
city,  town,  borough,  parish,  or  place,  with  respect  to  which  such  inquiry  has  been  maae  upon  the 
petition,  &c.,  and  within  the  same  boundaries  as  those  of  such  city,  &c. ;  they  shall  report  to  her 
Majesty  accordingly,  and  at  any  time  after  the  presentation  of  such  report,  it  shall  be  lawful  for 
her  Majesty  to  order  the  Act  to  be  put  in  force  within  such  city,  town,  borough,  parish  or  place  * 
The  parish  of  Waltham  Holy  Cross  consists  of  the  township  of  Waltham  Abbe^,  and  cerlwn 
hamlets.  The  inhabitants  of  the  parish  petitioned  that  the  Act  might  be  put  m  force  within 
the  parish.  A  superintending  inspector  baring  been  appointed,  inouired  as  to  the  parish,  but 
made  his  report  headed  "as  to  the  town  of  Waltham  Abbey,**  ana  recommended  that  the  Act 
should  be  applied  to  the  towuMhip  of  Waltham  Abbey,  'fhe  report  was  published  with  a 
notice  by  the  General  Board  of  Health,  that  statements  might  be  forwarded  with  respect  to  any 
matters  contained  in  or  omitted  from  the  report,  &c.  No  further  inquiry  by  any  inspector  took 
place,  but  on  the  report  of  the  General  Board  of  Health,  by  an  order  m  council,  the  Act  was 
applied  within  the  parUh  : — Held,  that  the  Act  was  legally  pot  in  force  within  the  parish. 

The  Local  Board  of  Health  having  made  a  general  highway  rate  instead  of  a  district  rate 
for  the  repair  of  the  highways  in  the  parish,  an  action  was  brought  against  the  clerk  of  the 
Local  Board  to  try  the  validity  of  the  rate,  and  a  verdict  taken,  subject  to  a  special  case,  with 
liberty  to  the  paities  to  treat  the  decision  as  the  ruling  at  nisi  prius  ;  before  the  passing  of 
1 7  &  18  Vict.  c.  69.  The  case  was  stated  after  the  passing  of  that  Act  i^HeU,  that  the  Court 
were  bound  to  direct  a  verdict  for  the  plaintiff  for  the  amount  of  the  highway  rate,  notwith- 
standing that  Act. 
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field,  Sewardstone  and  Upshire;  the  township  and  hamlets  1857. 
being,  respectively,  places  having  each  a  known  and  defined 
boundary.  There  is,  and  always  has  been,  one  poor  rate 
for  the  whole  parish;  and  all  other  rates  in  this  parish, 
except  the  highway  rate,  have  always  been  one  entire  rate 
for  the  whole  parish.  The  parish  at  lai^ge,  in  vestry 
assembled,  appointed  surveyors  of  the  township  and  ham- 
lets^ designating  the  township  or  hamlet  for  which  each 
was  appointed  toi>e  surveyor.  The  township  and  hamlets 
have  always  maintained  separately  their  own  highways, 
and  each  has  had  its  separate  highway  rate,  except  in  some 
instances,  in  which  the  costs  of  improvements,  for  the 
general  benefit  of  the  parish,  have  either  been  borne  by 
the  parish  at  large,  or  contributed  to,  in  agreed  proportions, 
by  the  township  and  hamlets  respectively. 

After  the  passing  of  The  Public  Health  Act,  1848,  a 
petition  was  presented  to  the  General  Board  of  Health,  and 
signed  by  inhabitants  of  the  township,  constituting  more  than 
one-tenth  of  the  inhabitants  of  the  parish,  praying  that  the 
said  Act  might  be  applied  to  the  pariah.  Of  the  108  subscri- 
bers to  this  petition,  one  person  only  was  an  inhabitant  of  one 
of  the  hamlets,  and  six,  though  residents  in  the  town,  were 
rated  as  well  in  respect  of  property  in  the  hamlets  as  in 
the  town*    The  following  is  a  copy  of  the  said  petition : — 

*<  Public  Health  Act,  1848. 

**  Petition  for  application  of  the  Act 

*'  Whereas,  by  the  Public  Health  Act,  1848,  it  is  enacted, 
that  from  time  to  time,  after  the  passing  of  that  Act,  upon 
the  petition  of  not  less  than  one-tenth  of  the  inhabitants, 
&c.  (reciting  section  8  of  the  said  Act.) — Now,  therefore* 
we  the  undersigned,  inhabitants  of  the  partMh  of  Waltham 
Holy  CroUy  in  the  county  of  Essex,  and  being  one-tenth 
in  number  of  the  inhabitants  rated  to  the  relief  of  the 
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poor,  in  respect  of  property  within  the  aame  parish,  do 
hereby  petition  the  General  Board  of  Health  to  direct 
a  superintending  inspector  to  visit  the  sfud  parish,  and 
to  make  inquiry  and  examination  with  respect  thereto, 
with  a  view  to  the  application  of  the  said  Act,  accord- 
ing to  the  provisions  of  the  said  Act  in  that  behalf." 

Thereupon  a  superintending  inspector  was  directed  to 
visit  the  parisL  He  held  a  public  inquiry  in  the  town, 
pursuant  to  notice  from  him  to  that  effect,  and  subsequently 
presented  his  report — The  notice  was  as  foQows: — 

'*  Whereas,  in  pursuance  of  the  Public  Health  Act, 
1848,  the  General  Board  of  Health  have  directed  William 
Ranger,  Esquire,  one  of  the  superintending  inspectors 
appointed  for  the  purposes  of  the  said  Act,  to  visit  the 
parish  of  Waltham  Holy  Cross,  in  the  county  of  Essex, 
and  there  to  make  public  inquiry,  &c.  Now,  therefore, 
I,  the  said  William  Ranger,  do  hereby  give  notice  that,  on 
the  16th  day  of  June  now  next,  I  will  proceed  upon  the  said 
inquiry,  and  that  I  shall  then  and  there  be  prepared  to 
hear  all  persons  desirous  of  being  heard  before  me,  upon 
the  subject  of  the  said  inquiry. 

Dated,  &c.  William  Ranger/' 

The  report  was  headed, 

**  Report  to  the  General  Board  of  Health,  on  a  pre- 
liminary inquiry  into  the  sewerage,  drainage,  and  supply  of 
water,  and  of  the  sanitary  condition  of  the  inhabitants  of 
the  town  of  Waltham  Abbey,  in  the  county  of  Essex,  by 
William  Ranger,  Superintending  Inspector." 

The  report  commenced,  "  Pursuant  to  your  instructioiis, 
and  on  receipt  of  the  petition  signed  by  one-tenth  of  the 
rated  inhabitants,  &c."  It  related  chiefly  to  the  toum,  and 
concluded  with  a  recommendation  *Uhat,  The  Public 
Health  Act,  1848,  except  the  sections  No.  50  and  96,  in 
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the  copies  of  that  Act,  printed  by  her  Majesty's  printers,       1357. 
should  be  applied  to  the  township  of  WaUham  Abbey^  in      ^^^^^^^^ 
the  county  of  Essex.*'  9. 

Jbssopp. 
The  following  notice  was  published  with  the  report  :— 

''  The  General  Board  of  Health  hereby  give  notice,  in 
terms  of  section  9  of  the  Public  Health  Act  that,  on  or 
before  the  10th  of  February,  1850,  written  statements  may 
be  forwarded  to  the  Board  with  respect  to  any  matter 
contained  in  or  omitted  from  the  accompanying  report  on 
the  sewerage,  drainage,  supply  of  water,  and  the  sanitary 
condition  of  the  toum  of  Waltham  Abbey ^  or  with  respect  to 
any  amendment  to  be  proposed  therein.  By  order  of  the 
Board.  Henry  Austin,  Secretary." 

After  the  date  of  the  report  no  visit  was  made  to  the 
said  township,  or  either  of  .the  said  hamlets,  by  the  said,  or 
any  other  superintending  inspector,  nor  was  any  further 
inquiry  had,  nor  was  any  further  report  made  to  the 
General  Board  of  Health,  by  the  same  or  any  other 
superintending  inspector,  nor  was  any  provisional  order 
made  by  the  said  board.  But  on  the  9th  day  of  March, 
1850,  an  order  was  made  by  her  Majesty  in  council,  and 
duly  inserted  in  the  London  Gazette,  whereby  the  said 
Act,  except  the  section  numbered  50,  was  applied  to  the 
whole  parish  of  WaUham  Holy  Cross.  (  A  copy  of  the 
Gazette,  containing  the  order,  accompanied  and  was  taken 
as  part  of  the  case.)  The  Board  of  Health,  constituted  in 
virtue  of  the  said  order,  consisting  of  twelve  members,  was 
selected  from  the  said  hamlets  as  well  as  from  the  township, 
and  thereupon  took  upon  themselves  the  management  of 
all  the  highways  in  the  parish,  and  have  made,  among 
other  rates,  one  general,  equal  highway  rate,  for  the  repairs 
of  the  highways  of  the  whole  of  the  said  parish,  under 
the  General  Highway  Act.     Before  the  constitution  of  the 
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1857.       said  board,  the  highway  rates  of  each  of  the  hamlets  were 

^'^""^      much  lower  than  the  highway  rates  of  the  township. 

«•  The  plaintiff  was.  and  is.  the  occupier  of  a  teiim  in  the 

Jbmopf.  '^^  .         , 

hamlet  of  Sewardstone,  and  not  an  inhabitant  or  occopier 
of  any  premises  in  the  township.  He  was  assessed  to  the 
said  general  highway  rate,  in  the  sum  of  17.  lOs.  9i2.,  and 
to  a  general  district  rate  in  the  sum  of  I3s.  6^  The 
validity  of  both  these  rates  was  disputed  by  the  plaintiff^ 
and  his  effects  being  seized  for  the  same,  the  plaintiff  paid 
the  amounts  of  the  same  under  protest,  together  with  the 
two  sums  of  5s,  and  6s.  for  costs,  applicable  to  such  rates 
respectively.  Thereupon  this  action  was  brought,  for  such 
seizure,  after  notice  of  action  had  been  duly  given,  pur- 
suant to  the  Act 

The  questions  for  the  opinion  of  the  Court  are:— 
First,  whether  the  Public  Health  Act,  1848,  was  legally 
put  in  force  for  the  whole  of  the  said  parish,  and — 
Secondly,  if  so,  whether  the  said  highway  rate  was 
legally  made,  or  is,  notwithstanding  the  17  &  18  Vict. 
c.  69,  to  be  deemed  invalid  or  illegal. 

If  the  Court  should  be  of  opinion  that  the  said  Act  was 
legally  put  in  force  for  the  whole  parish,  and  that  the  said 
rate  was  legally  made,  the  plaintiff  is  to  be  nonsuited.  If  the 
Court  should  be  of  opinion  that  the  said  Act  was  l^ally 
put  in  force  for  the  whole  parish,  but  that  the  said  rate  was 
not  legally  made,  the  verdict  is  to  stand  for  IL  I5s,  9d,  and 
costs.  If  the  Court  should  be  of  opinion  that  the  said  Act 
was  not  legally  put  in  force  for  the  whole  parish,  then  the 
verdict  is  to  stand  for  2/.  I5s,  3d.,  and  costs. 

Lush  aigued  for  the  plaintiff  (a). — The  first  question  is, 
whether  the  order  in  council,  applying  the  provisions  of 
the  Public  Health  Act,  1848,  to   the  whole  parish  was 

(a)  Nov.  19.  Before  PoUock,  G.  B.,  Alderwn,  B.,  BramweUy  B., 
and  Watson,  B. 
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properly   made.      The   Act  recites   that,  **  further   and       1857. 

more   effectual    provision    ouiirht    to   be   made    for   im-      ir"^"^*^ 

^  ®  Ba&bbk 

proving   the   sanitary  condition  of  towns  and    populous  9, 

places  in  England  and  Wales,  and  it  is  expedient  that  the 
supply  of  water  to  such  towns  and  places,  and  the  sewerage, 
drainage,  cleansing  and  paving  thereof,  should,  as  far  as 
practicable,  be  placed  under  one  and  the  same  local 
management  and  control'*  Section  8  enacts,  *'that- 
from  time  to  time  after  the  passing  of  this  Act,  upon  the 
petition  of  not  less  than  one-tenth  of  the  inhabitants  rated 
to  the  relief  of  the  poor  of  any  city,  town,  borough,  parish, 
or  place  having  a  known  or  defined  boundary,  not  being 
less  than  thirty  in  the  whole,"  &c.,  **  the  General  Board 
of  Health  may,  if  and  when  they  shall  think  fit,  direct  a 
superintending  inspector  to  visit  such  city,  town,  borough, 
parish  or  place,  and  to  make  public  inquiry  and  to  examine 
witnesses  as  to  the  sewerage,"  &c.,  *'and  the  boundaries 
which  may  be  most  advantageously  adopted  for  the  pur- 
poses of  this  Act ;  and  as  to  any  other  matters  in  respect 
whereof  the  said  board  may  desire  to  be  informed  for  the 
purpose  of  enabling  them  to  judge  of  the  propriety  of 
reporting  to  her  Majesty  or  making  a  provisional  order,** 
&c.  By  section  9,  '*  before  proceeding  upon  such  inquiry 
the  said  inspector  shall  give  fourteen  days'  notice  of  his 
intention  to  make  the  same,  and  of  a  time  and  place  at 
which  he  will  be  prepared  to  hear  all  persons  desirous  of 
being  heard  before  him  upon  the  subject  of  such  inquiry, 
&c«;"  and  '*  after  the  completion  of  such  inquiry,  he  shall 
report  in  writing  to  the  Generd  Board  of  Health," 
&c.;  ''and  if,  upon  such  report,  it  appear  to  the  said 
General  Board  that  the  boundaries,  which  may  be  most 
advantageously  adopted  for  the  purposes  of  this  Act,  are 
not  the  same  as  those  of  the  city,  town,  borough,  parish 
or  place,  with  respect  to  which  inquiry  has  been  made, 
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1857.        ^^^7  Bball  cause  the  same,  or  some  other  superintending 

^^^^^      inspector,  to  visit  the  parts  within  the  boundaries  proposed 

9.  to  be  adopted  for  the    purposes  of  this  Act,  and  (after 

m  BBBOFF* 

having  given  such  notice  as  is  hereinbefore  prescribed) 
to  hear  all  persons  desirous  of  being  heard  before  him  on 
the  subject  of  the  said  report,  and  to  make  such  further ' 
inquiry  and  report  to  the  said  Board  as  they  may  direct ; 
and  upon  the  presentation  of  such  report,  or  further 
report,  the  said  Board  shall  cause  copies  thereof  respectively 
to  be  published,"  && :  **  and  shall  also  cause  other  copies, 
&&,  to  be  deposited  with  the  town  clerk,*  && ;  and  ''the 
copies  so  published,  or  deposited,  shall  be  accompanied  by 
a  notice,  stating  that  within  a  certain  time,  not  being  less 
than  one  month  from  the  time  of  such  publication  and 
deposit,  written  statements  may  be  forwarded  to  the  said 
Board  with  respect  to  any  matter  contained  in  or  omitted 
from  the  said  report,  or  further  report,  or  any  amendmeot 
proposed  to  be  made  therein ;  and  all  such  statements  shall 
be  deposited  with  such  town  clerk,  &c.,  and  shall,  together, 
with  such  copies,  be  open  to  public  inspection'*  &c. 
Here  the  petition  prayed  that  the  Act  might  be  applied 
to  the  parish.  The  inspector  was  directed  to  inquire  as  to 
the  parish,  but  did,  in  &ct,  make  inquiry  only  with  respect 
to  the  taumship.  The  report  is  only  as  to  the  town,  as 
appears  from  its  heading.  The  commissioners  were 
bound,  before  applying  the  Act  to  the  parish,  to  cause  an 
inquiry  and  report  to  be  made  as  to  the  parish.  The 
object  of  the  provisions  of  the  9th  section  is,  to  give 
persons,  whose  interest  may  be  affected  by  the  Act  being 
put  in  force  in  any  particular  district,  an  opportunity 
of  forwarding  written  statements  respecting  any  matters  in 
the  report  which  may  affect  their  interests.  The  inhabit- 
ants of  the  hamlets  not  only  had  no  notice  to  enable  thetn 
to  forward  such  statements,  but  were  expressly  told  that 
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they  were  not  to  be  affected.  The  lOth  section  (a)  enables 
the  General  Board  of  Health  to  report,  but  only  after  such 
inquiry  as  is  spoken  of  in  the  9th  section. 

As  to  the  second  point,  assuming  that  the  order  in 
council  is  valid,  a  Local  Board  of  Health  has  no  power  to 
make  a  highway  rate.  [fFatsan^  B. — In  the  last  case  on 
the  subject,  Masektff  App.,  The  Local  Board  of  Health  of  the 
City  of  Ely^  Resp.  (&),  HanBon,  App.,  The  Local  Board 
of  Health,  JSpsom,B^sp.{c)  and  DorUng  App.,  The  Local 
Board  of  Health  Epsomy  Resp.  (d)  were  considered]  By  a 
highway  rate,  under  5  &  6  Wm."  4,  c.  50,  s.  27,  all  lands  are 
assessed  alike,  on  the  full  annual  value  of  the  property : 
by  a  district  rate  under  sect.  88,  of  the  Public  Health  Act 
1848,  occupiers  of  land,  used  as  arable,  meadow  or  pasture 
ground  only,  are  to  be  rated  at  one  fourth  of  the  annual 
value.  The  17  &  18  Vict.  c.  69,  after  reciting  that  doubts 
had  arisen  whether  the  money  requisite  for  the  repair  of 


1857. 


Babbsr 

9, 

Jiasopp. 


(a)  Section  10  enacts,  '*  That 
if  after  snch  inqnixy  or  further 
inqnirj  as  aforesdd,  it  appear  to 
the  said  Greneral  Board  of  Health 
to  be  expedient  that  this  Act  or 
any  part  thereof  should  be  applied 
to  the  city,  town,  borough,  parish, 
or  place,  with  respect  to  which 
inquiry  has  been  made,  upon  the 
petition  of  such  inhabitants  as 
aforesaid,  and  within  the  same 
boundaries  as  those  of  such  city, 
&C.,  and  within  which  there  is  no 
local  act  of  parliament  in  force 
for  paving,  &c. ;  they  shall  report 
to  her  Majesty  accordingly ;  and 
at  any  time  after  presentation 
of  such  report,  it  shall  be  lawful 
for  her  Majesty,  &c.,  to  order 
that  this  Act  or  any  part  thereof 
shall  be  applied  to,  and  be  put  in 
full  force  and  operation  within, 
such  city,  town,  borough,  parish, 


or  place;  and  if  after  such 
inquiry,  or  further  inquiry  as 
aforesaid,  it  appear  to  the  said 
General  Board,  to  be  expedient 
that  this  Act,  or  any  part  thereof, 
should  be  put  in  force,  within 
boundaries  not  being  the  same 
as  those  of  the  city,  town,  bo- 
rough, parish,  or  place  from  which 
the  said  petition  proceeded,  &c. ; 
they  shall  make  a  provisional 
order  under  their  hands  and  seal  of 
office,  accordingly  with  such  pro- 
visions, regulations,  conditions  and 
restrictions,  with  respect  to  the 
application  and  execution  of  this 
Act,  or  any  part  thereof,  &c.,  and 
in  all  respects  whatsoever,  as  they 
may  think  necessary  under  all  the 
circumstances  of  the  case.** 

(b)  6S.  &B.  518. 

(e)  5  £.  &  B.  599. 

(d)  5E.9L  B.  471. 
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1857.  hi^ways  in  districtB  under  the  PuUk  Health  Act,  1848* 
should  be  nbed  by  highway  or  by  general  district  rates, 
enacts,  that  no  highway  rate  made  before  the  pasring  of 
that  Act  by  any  Local  Board  of  Health,  shall  be  deemed 
invalid  or  illegal,  && ;  bot  it  does  not  affect  actions  in 
which  a  Terdict  has  already  been  obtained.  There  is 
nothing  to  give  it  a  retrospective  operation.  The  question 
raised  by  the  special  case  ia,  whether,  when  the  verdict 
taken,  the  rale  was  kgaL 


(with  whom  was  Maleobn)^  tat  the  defendant — The 
petition  was  by  the  inhabitants  of  the  parish,  and  the  in* 
q>ector  gave  due  notice  that  the  inquiry  would  be  held  as 
to  the  parish.  The  inspector  instituted  an  inquiry  in  pur* 
suance  of  the  petition  and  instmctionsy  that  is  to  say,  as  to  the 
parish.  The  report  is  not  confined  to  the  imauhqh  It  is 
as  to  the  Umm,  which  may  be  more  extensive  than  the 
township  to  which  the  inspector  recommended  that 
the  Act  should  be  applied.  Every  parishioner  had  an 
opportunity  of  being  heard  in  opposition  to  the  scheme 
suggested  by  the  petition,  which  has  been  in  fiKSt  adopted. 
The  9th  section  of  the  Act  contemplates  the  case  of  the 
General  Board  of  Health  adopting  a  boundary  di&rent 
from  that  of  the  place  from  which  the  petition  emanated, 
and  with  respect  to  which  they  have  sent  to  inquire. 
The  provision  as  to  sending  down  a  second  in- 
spector applies  to  that  case  only.  \^PoUoek,  C.  B. — 
Suppof^  the  inspector  recommended  the  Board  not  to 
interfere?]  That  would  be  soflScient  to  entitle  the 
Board  to  make  a  report.  The  validity  of  the  order 
in  council  does  not  depend  upon  the  report  of  the 
inspector.  The  Act  may  be  applied  arbitrarily  anywhere. 
[Bramwett,  B. — ^The  inspector  need  not  make  any  recom- 
mendation.    The  Board  may  therefore  reject  his  recom* 
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mendatioDy  and  act  upon  the  information  elicited  by  his        ]8o7. 
inquiry.]     The  Act  does  not  say  that  the  General  Board  of     ^7^'^^ 
Health  are  to  be  bound  by  the  opinion  of  the  inq>ector.  «• 

In  many  cases  the  Board  comes  to  a  conclusion  dif* 
ferent  from  that  of  the  inspector.  It  was  not  intended 
that  the  discretion  of  the  Board  should  be  con- 
trolled by  that  of  the  inspector^  who  is  a  mere  surveyor. 
The  notice  pubUshed  with  the  report  ^  that  written  state- 
ments might  be  forwarded  to  the  Board  with  respect  to 
any  matters  contained  in  or  omitted  from  the  report"  was 
a  gratuitous  act 

Further,  the  notice  so  published  was  sufficient  Notice  of 
the  intention  of  the  Board  to  apply  the  Act  to  a  district  more 
extensive  than  that  to  which  the  inspector  recommenda 
that  it  should  be  applied,  is  only  necessary  where  further 
inquiry  is  contemplated  as  prescribed  by  the  9th  section* 
[Aldersan,  B. — Did  not  the  notice  inform  people  that  the 
Board  were  still  making  inquiry  and  considering  the 
petition.]  Hie  Board  may  have  acted  on  further  evidence, 
or  information  elicited  by  the  publication  of  the  notice. 

Then  as  to  the  highway  rate.  Assuming  the  Local  Board  of 
Health  to  be  duly  conatituted  as  surveyors  of  the  highways, 
it  is  difficult  to  say  whether  they  ought  to  repair  the  hi^- 
ways  by  a  district  rate  under  the  Public  Health  Act,  or  by 
highway  rates.  There  are  several  cases  on  the  subject. 
Jlamon^  App.  7%«  I^ocal  Board  of  Healthy  Epsom^  Resp.  (a), 
DorSnfff  App.  7%^  Local  Board  of  Healthy  JSpsom,  Resp.  (6), 
Regina  v.  Trustees  of  the  Worthing^  Sfc,  Roads  {c\  Elmer  v. 
The  Local  Board  of  HeaUlii  Norwich  {d).  {Lush  referred  to 
Mosdey,  App.  The  Local  Board  of  Health  ofEhf^  Resp.  («)•) 
Before  the  decision  oiMoseley  v.  The  Local  Board  of  Health 

(a)  5  E.  &  B.  599.  (if)  3  £.  &  B.  517. 

(()  5  E.  &  B.  471.  •  (e)  6  E.  &  B.  518. 

(c)  3  £.  &  B.  989. 
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1 857.  of  Efy,  it  was  supposed  that  a  highway  rate  might  be  legallj 
^^^^^  made.  The  1 7  &  1 8  Vict  c.  69  was  passed  to  indemnify  bosnh 
,   «•  of  health  and  make  valid  hiffhwav  rates  made  before  its 

passing;  therefore  no  judgment  can  now  be  given  impeach- 
ing the  validity  of  this  rate.  The  Act  contains  no  saving 
of  existing  actions.  The  question  as  stated  is,  whether  the 
rate  is,  notwithstanding  the  statute,  illegal  and  invalid. 
The  case  was  settled  since  the  passing  of  the  Act  [Aldir- 
son,  B. — The  Court  are  to  decide  what  the  law  was  when 
the  verdict  was  taken.]  The  local  board  is  to  be  indem- 
nified.   [AldersoHf  B.,  referred  to  Merrick  v.  fFakley{ay] 

Luih,  in  reply. — The  power  to  apply  the  Act  is  a  statutory 
power,  and  must  be  followed  strictly.  It  is  incumbent  on 
the  defendant  to  shew  that  all  the  conditions  necessary  to 
give  the  Board  this  power  have  been  fulfilled.  The  9th 
section  expressly  provides  that  notice  is  to  be  given ;  that 
written  statements  may  be  forwarded  with  respect  to  anj 
matter  contained  in  the  report ;  and  this  applies  to  the 
report  here,  as  well  as  to  the  further  report  where  further 
inquiry  is  necessary.  The  Board  of  Health  did  not  give 
notice  to  the  inhabitants  of  the  parish,  but  only  to  the 
inhabitants  of  the  town  of  Waltham  Abbey.  [Aldersan,  R— 
The  notice  did  not  warn  the  inhabitants  of  the  hamlet  to 
appear.  The  Act  clearly  contemplates  that  parties  are  to 
be  heard.  PMoekf  C.  B. — From  an  examination  of  all  the 
papers,  I  should  be  led  to  conclude  that  the  application  of 
the  Act  to  the  whole  parish  was  a  mistake.] 

Then  as  to  the  last  point  If  the  verdict  had  been 
taken  simpliciter,  and  no  case  had  been  stated,  it  is  dear  thit 
the  Act  would  not  have  enabled  the  Court  to  set  aside  the 
verdict  for  the  plaintiff.  The  Act  passed  after  the  verdict 
had  been  taken.  The  remedy  for  defendant,  if  any,  is  by 
(o)  6  Jurist,  809.     See  Regina  v.  Mill,  10  C.  B.  379. 
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auditi  querelft.     [Pbllock,  C.  B.— The  defendant  should        1857. 
have  stopped,  and  not  stated  the  case.]  Bambb 


Cur.  adv.  vutt.  ,   •• 

Jbbsopp. 


The  judgment  of  the  Court  was  now  delivered  by 
Pollock,  C.  B.— In  this  case  the  first  question  we 
have  to  determine  is,  whether  the  Public  Health  Act, 
1848,  was  legally  put  in  force  within  the  parish,  and  we 
are  of  opinion  it  was.  The  substance  of  the  objection 
made  by  the  plaintiff  was,  that  in  reality  the  preliminary 
proceedings  were  in  reference  to  the  tovm  alone,  while 
the  order  applying  the  Act  extended  to  the  whole  parish. 
This  is,  probably,  substantially  true ;  and  it  may  be  that 
some  injustice  has  been  done,  at  least  to  the  extent  of  the 
Act  being  extended  to  those  who,  being  misled  by  the  terms 
of  the  notices,  did  not  object  thereto,  as  they  otherwise 
would  have  done.  However  this  may  be,  we  think  the 
objection  cannot  be  sustained.  It  was  said  that  an  inquiry 
by  a  superintending  inspector  was  a  condition  precedent 
to  the  Act  being  put  in  force  by  order  in  council,  and  that 
there  was  no  such  inquiry.  But  the  case  expressly  finds 
that  the  superintending  inspector  held  a  public  inquiry  in 
the  town,  << pursuant  to  notice  from  him  to  that  effect;** 
and  that  notice  is  a  notice  of  inquiry  into  the  parish.  It 
is  true  that  the  heading  of  the  report  is  of  "  an  inquiry  as 
to  the  town,**  but  that  is  unimportant,  when  it  is  positively 
stated  that  the  inquiry  was  as  to  the  parish.  Then  it  was 
said,  that  notice  that  written  statements  may  be  forwarded 
as  mentioned  in  section  9  of  the  Public  Health  Act,  had 
not  been  duly  given,  because  in  the  notice  actually  given, 
the  report  was  said  to  be  '^of  the  town  of  Waltham,*^ 
instead  of  the  parish.  To  this  it  is  enough  to  answer, 
that  the  giving  of  such  notice  is  not  a  condition 
precedent 
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o. 
Jwtopp. 


As  to  the  second  qaestion, — on  the  authori^  of  the 
cases    in    the    Queen's    Bench,    as    admitted    by    Mr. 
Bamllt  we  most  hold  that  the  highway  rate  was  illegal 
It    was    then    said,    this  was    cured    by  the  17  &  18 
Vict,    c    69.     The    trial,    however,   took    place  before 
that  Act     We  are  of  opinion  that  we  ought  to  pro- 
nounce the  same  judgment  now  as  ought  to  have  been 
pronounced  by  the  Judge  at  the  trial.    This  appears  dear 
from  the  agreement  of  the  parties ;  for  by  that  the  decision 
of  the  Court  may  be  treated  as  the  ruling  at  Nisi  Prioii 
and  excepted  ta     Whatever  relief  therefore  the  defisodant 
may  be  entitled  to  by  virtue  of  that  Act,  if  any,  it  seeois 
to  us  that  we  must  direct  the  verdict  against  hira  for  the 
amount  of  the  highway  rate. 

Verdict  to  stand  for  12.  15s,  9d. 


^«».  26.  Pbddrll  v.  Gwyn. 

Scire  facias       SciRE  FACIAS.— The  declaration  set  out  the  writ, 

againtt  a 

ibarebolder  which  Staled  that  the  plaintiff,  by  the  judgment  of  the 
against  a  Joint  Court  of  Exchequer,  recovered  against  the  official  manager 
pany  complete-  ^^  ^^^  Sea  Fire  Life  Assurance  Society,  being  a  Company 
und^ftheTls  completely  registered  under  the  7  &  8  Vict  c  110,  and 
Plea-^'Jttinff  "^'  incorporated  by  act  of  parliament,  charter,  &c.,  a  debt 
r'*WchT  ^^  ^^^^  ^®^  owing  from  the  Company  to  the  plaintiff, 
and  S5L  9s,  for  damages  and  costs,  as  by  the  record  appeals, 
&C. :  that  execution  still  remained  to  be  made,  and  that 
due  diligence  had  been  used  by  the  plaintiff  to  obtam 
satisfaction  of  the  judgment,  but  by  reason  of  the  property 

pany  in  the 

form  prescribed  by  the  45th  section  of  that  Act,  and  indorsed  to  the  plaintiff.  The  plea  thsa 
stated  that  a  clause  in  the  Cotnpany*s  deed  of  settlement  only  authorised  the  directors  to  teecpc 
bills  binding  the  shareholders  to  the  extent  of  their  shares,  and  that  the  defendant  bad  paid  sp 
his  shares.  On  demurrer, — Hdd,  that  the  plea  was  bad ;  for,  assuming  that  it  would  haveaftrdcd 
a  defence  to  the  original  action,  it  oould  not  now  be  pleaded  to  the  soire  fadai. 


appeared  that 
the  action  was 
on  a  bill  of 
eichange, 
accepted  by 
two  directors 
of  the  Com- 
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and  efibctB  of  the  Company  having  become  vested  in  the 
said  oflSeial  manaoer  under  the  *<  Joint  Stock  Companies  ,_ 
Winding  up  Act,  1848,'*  the  plaintiff  had  been  unable,  by  ^  «• 
execution  or  otherwise  against  the  property  and  eflfects 
of  the  Company,  to  obtain-  satisfaction  of  the  judgment : 
that  the  defendant  at  the  time  of  the  recovering  of  the 
judgment  was  and  still  is  a  shareholder  in  the  Company. — 
The  writ  then  proceeded  to  command  the  defendant  to 
appear  in  Court  and  shew  cause  why  the  plaintiff  should 
not  have  execution  against  him  for  die  claim  and  damages  ^ 
aforesaid,  together  with  interart,  Sbc — ^The  declaration  con- 
cluded in  the  usual  form,  by  stating  that  the-  writ  and 
matters  dierein  stated  were  true,  &c. 

Plea. — ^That  the  record  in  dbe  declaration  mentioned 
was  and  is  in  the  wordib  following; — (The  plea  then  set 
out  the  record.)  The .  first  count  of  the  declaration  was 
on  a  bill  of  exchange,  drawn  the  1st  May,  1850,  by  one 
J.  Hooper  upon  and  accepted  by  the  Sea  Life  Hre  Assure 
ance  Society  for  payment  to  the  order  of  A.  Collingridge, 
of  3002i  two  months  after  date,  and  by  A.  Collingridge 
indoraed  to  the  plaintiff  There  were  also  counts  for 
work  and  materials,  money  paid,  &c. — ^Pleas  to  first  count  r 
1.  That  J.  Hooper  did  not  mdce  the  bill.  2.  That  the  Sea 
lire  Life  Assunnce  Society  did  not  accept  the  bill.  3.  That 
A.  Collingridge  did  not  indorse  the  bilL  4.  That  the  bill 
was  made  and  accepted  and  delivered  to  A.  Collingridge, 
in  pursuance  of  an  apeement  that  he  should  hold  it  on 
behalf  of  the  Sea  Fire  Life  Assurance  Sbciety  and  not  on 
his  own  behalf,  and  that  there  wato  no  consideration  for 
the  drawinf^  && :  that  A.  Collingridge,*  in  violation  of  the 
agreement  and  in  firaud  of  the  Society,  indorsed  the  bill  to 
the  plaintiff,  who  had  notice  of  the  premises,  and  held 
the  bill  without  consideration.  5.  That  the  bill  was  made, 
^ptedt  and  delivered  to  A.  Collingridge  whilst  he  was  a 
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director  of  the  Society,  and  without  consideratioii :  that  tn 
order  absolute  was  made  for  winding  up  the  affidrB  of  the 
Society,  which  was  referred  to  a  Master  of  the  Court  of 
Chancery :  that  the  bill  was  indorsed  to  the  plaintiff  after 
such  order,  without  any  direction  of  the  Master,  and  that 
the  plaintiff  took  it  with  notice  and  without  oonsidenUioQ. 
6.  To  the  residue  of  the  declaration:  NeTier  indebted. 
The  replications  took  issue  on  the  pleas,  and  there  wm 
a  verdict  for  the  plaintiff  on  all  the  issues,  and  a  generd 
judgment  for  190L  debt,  and  S6L  9s.  cost& — The  plea  then 
stated,  that  before  and  at  the  time  of  the  drawing^  accept- 
ing and  indorsing  of  the  bill  of  exchange,  the  Sea  Fire 
Life  Assurance  Society  was  a  Company  completely  rqps- 
tered  under  and  by  virtue  of  and  pursuant  to  the  act  of 
parliament,  &&  (7  &  8  Vict  c.  110)^  and  not  then,  or  at 
any  time,  a  Company  incorporated  by  act  of  parliament  or 
charter,  or  a  Company  the  liability  of  the  members  of  which 
was  or  is  restricted  by  virtue  of  any  letters  patebt ;  and  that 
the  said  Company  was  not  then,  or  at  any  other  time, 
otherwise  constituted  than  as  last  aforesaid:  that  the  deed 
of  settlement  of  the  said  Company  did  not,  nor  did  any 
bye  law  of  the  Company,  at  any  time  contain  any  chose, 
power,  or  authority,  authorizing  or  enabling  the  diredon 
of  the  Company,  or  any  other  person  or  persona  on  behslf 
of  the  Company,  to  make,  draw,  accept  or  indorse  bills  of 
exchange  or  promissory  notes,  or  either  of  them,  or  any 
bill  of  exchange  or  promissory  note,  excepting  a  certain 
clause  in  the  said  deed  of  settlement  contained,  to  wit,  the 
44th  clause  thereof,  which  was  and  is  in  the  words  feUow- 
ing,  that  is  to  say, — **  That  the  directors  shaU,  and  they  are 
hereby  authoriiEed  to  make  and  issue,  indorse  and  accept, 
in  the  name  of  and  on  account  of  the  Company,  such  btib 
of  exchange  and  promissory  notes  as  they  may  think  ex- 
pedient :  provided  that  the  total  amount  of  such  bills  and 
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notes  doe  at  my  one  ttme  ihall  not  exceed  the  sum  of        |857. 
100,0001;  aod  all  audi  bQk  and  noCea,  and  no  other,  shall      ^;;^;^' — ' 
be  80  made  aod  jasoed,  indoraed,  or  accepted,  as  to  be  bind-        ^J^ 
log  OQ  the  Company,  and  on  the  shareholders  and  each  of 
them  to  the  extent  of  the  leapectiTe  shares  held  by  them  in 
the  capital  stock  of  the  Company,  and  no  further  or  other- 
wise:* that  the  Ull  of  exchange,  in  the  said  record  men- 
tuxied,  was  and  is  in  the  words  and  figures  following : — 

''£300  Marine  Department,  London, 

May  1st,  1850. 
Two  months  after  date  pay  to  the  order  of  Augustus 
Collingridge  the  sum  of  Three  hundred  pounds  for  value 
received. 

For  Sea  Life  Fire  Assurance  Society, 
Tlie  Sea  lire  Life  J.  C.  Hooper,  Secretary, 

Assurance  Socie^,  C.  M.  206. 

31,  Comhin,  London. 
Entii.  J.  F.  A.  acct.  a  B.  4th  July,  1850.     1/6. 

Accepted  for  and  on  behalf  of  the  Sea  Fire  Life  Assur- 
ance Society. 

William  Qgilvie,  Bait. 
Augt.  Collingridge. 
Counted.  J.  F.  Ashford  A.  a" 

Averments. — That  the  defendant  did  not  at  any  time 
authorize  the  Company,  or  the  directors  thereof  or  any 
person  for  or  on  behalf  of  the  Company  or  otherwise  how- 
soever, nor  were,  nor  was  the'  Company  or  the  directors 
thereof  or  any  other  person  whosoever,  in  any  way 
authorized  to  accept  the  bill  of  exchange  in  the  said 
record  mentioned,  or  any  bill  of  exchange  or  promissory 
note,  otherwise  than  by  the  said  clause  in  the  deed  of 
setdement  of  the  Society:  that  before  the  suing  out  of  the 
writ  of  scire  facias,  and  before  the  8th  November,  1854,  the 
date  of  the  commencement  of  the  action  in  the  said  record 
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1867.       mentioned,  die  defendiuit  had  &Uy  paid  up  aU  the  ioatal- 

^^'^'^^      meats  upon  all  shares  in  the  capital  of  the  Company  ever 

V.  held  or  belonnnff  to  him,  or  standing  in  his  name,  to  the 
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full  and  total  amount  of  all  such  shares. 
Demurrer  and  joinder  therein* 

Hawkim,  in  support  of  the  demurrer. — The  pka  is  badL 
It  attempts  to  set  up  as  an  answer  to  the  scire  facias  matter 
which,  if  su£5cient  in  law,  should  have  been  pleaded  to  the 
original  action. 

The  Court  then  called  on 

Bmrill  (with  whom  was  Cfarth),  to  support  the  plea. — 
The  plea  discloses  fiicts  which  shew  that  the  judgment 
against  the  Company  cannot  be  enforced  against  a  share- 
holder who  has  paid  up  the  full  amount  of  his  shares.  A 
Joint  Stock  Company,  completely  registered  under  the 
7  &  8  Vict  c.  110,  becomes  a  quasi  corporation,  and  the 
liability  of  its  shareholders  is  different  from  that  at 
common  law.  A  judgment  against  the  Company  moat 
first  be  enforced  by  execution  against  the  proper^  and 
effects  of  the  Company,  and  if  satisfiiction  cannot  be  ob- 
tained, then  against  the  person,  property,  and  effects  of  any 
shareholder  for  the  time  being  (sect  66).  So  that  persons 
are  rendered  liable  who  were  not  shareholders  at  the  time 
the  contract  was  made.  Then,  if  it  is  sought  to  chaige 
those  shareholders,  it  must  appear  that  the  contract  was 
one  which  the  directors  had  authority  to  make.  The  bill 
of  exchange  set  out  in  the  plea  is  drawn  in  a  form  not 
authorized  by  the  deed  of  settlement,  and  is  therefore  not 
binding  on  the  shareholders.  By  the  7  &  8  Vict  &  110, 
s.  7,  no  Joint  Stock  Company  shall  receive  a  certificate  6f 
complete  registration  unless  it  be  formed  by  a  deed,  which 
most  make  provision  for  (amongst  other  purposes)  deter- 
mining whether  and  to  what  extent  the  directors  may 
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accept  bilk  of  ezchsoge.   (Schedule  A.  38).    The  45th        i8^?. 

section  enables  the  directors  to  issue  bills,  if  they  are  au-      ^^"^ 

thorized  to  do  so  by  the  deed  of  settlement.    The  44th       ^  *• 
'     ^  J  ^  Own. 

clause  of  this  deed  only  authorizes  them  to  issue  bills  bind- 
ing on  the  shareholders  to  the  extent  of  their  shares. 
Persons  who  deal  with  these  Companies  must  be  taken 
to  know  that  the  directors  have  no  power  except  that 
conferred  upon  them  by  the  act  of  parliament :  Smith  v. 
The  Hull  Glass  Company  (a>  In  Ridley  ▼.  The  Hyvwuih 
Grinding  and  BaMng  Company  (b%  Parke^  B.,  said,  "  It  is 
competent  to  every  person  dealing  with  such  a  Company 
to  ascertain  the  objects  of  the  Company,  for  the  deed  must 
specify  them  and  ako  who  the  directors  are,  and  any  person 
may  find  in  that  deed  the  duties  of  the  directors  and  their 
powers  as  between  them  and  the  Company.  Therefore 
every  person  seeking^  to  bind  the  Company  by  a  contract 
with  the  directors,  must  give  some  proof  of  their  autho- 
rity." Again  in  The  Royal  British  Bank  v.  Turquand  (c), 
JerviSf  C.  J.,  said,  ''We  may  now  take  for  granted  that 
the  dealings  vrith  these  Companies  are  not  like  dealings 
with  other  partnerships,  and  that  the  parties  dealing  with 
them  are  bound  to  read  the  statute  and  the  deed  of  settle- 
ment* Therefore  the  plaintiff  is  in  the  situation  of  a 
person  who  has  taken  a  bill  accepted  by  procuration,  and 
he  was  bound  to  ascertain,  before  he  took  it,  that  the 
acceptance  was  agreeable  to  the  authori^  given :  Attwood 
V.  Munninffs(d)t  Alexander  v.  Mackenzie  (e).  The  bill  in 
question  may  be  binding  on  the  Company,  so  that  the 
judgment  may  be  enforced  against  their  property  and 
effects ;  but  the  shareholders  are  bound  only  to  the  extent 
of  their  shares.    In  HaVut  v.  The  Merchant  Trader^  Ship 

(a)  11  C.  B.  S97,  926.  (d)  7  B.  &  C.  278.    . 

(ft)  2  Exch.  711.  (e)  6  C.  B.  766. 

(«)  6  £.  ft  B.  327. 
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Association  (a),  a  policy  of  insurance,  under  tbe  seal  of  a 
Joint  Stock  Company,  contained  a  proviso  that  the  share- 
holders should  not  be  liable  beyond  the  amount  of  their 
shares,  and  it  was  held  that  the  terms  of  the  policy  precluded 
the  assured  from  any  remedy  at  law  against  the  individual 
shareholders,  and  that  consequently  after  using  due  dili- 
gence to  obtain  satisfaction  of  a  judgment  recovered  against 
the  Company  in  an  action  on  such  policy,  by  executioa 
against  their  property,  he  was  not  entitled  to  issue  execu- 
tion against  an  individual  shareholder  under  the  7  &  8  Vict, 
c.  110,  ss.  66,  68.  That  decision  was  recognised  and 
adopted  in  this  Court :  Hassell  v.  The  Merchant  Traders* 
Ship  Association  (b).  [Martin^  B. — In  HaUett  v.  Dov- 
dall(c),  Cresswell,  J.,  expressed  an  opinion  that  the  clause 
in  the  deed  of  settlement,  exempting  every  proprietor  from 
liability  beyond  his  own  unpaid  subscription,  was  either 
insensible,  or  void  as  being  repugnant  to  the  rest  of  the 
deed.]  PhiUpson  v.  The  Earl  of  Egrenumt  (d)  is  distinguish- 
able from  the  present  case.  There  the  contract  was  one  in 
respect  of  which  the  shareholders  were  liable  as  well  as  the 
Company;  here  the  directors  had  no  power  to  bind  the 
shareholders  beyond  the  extent  of  their  shares. — He  also 
referred  to  Allen  v.  The  Sea  Fire  Insurance  Company  (e). 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plea  is 
bad.  Bradley  v.  Eyre  (f)  is  an  express  authority  that  a 
defendant  cannot  plead  to  a  scire  &cias  any  matter  which 
might  have  been  set  up  as  a  defence  to  the  original  action. 
The  question  whether  the  subject-matter  of  this  plea  would 
have  afforded  a  good  defence,  depends  on  the  construction 
of  the  7  &  8  Vict,  c  1 10 ;  but  on  that  point  it  is  unneces- 

(a)  13  Q.  B.  960.  (d)  6  Q.  B.  587. 

(ft)  4  Exch.  525.  («)  9  C.  B.  574. 

(c)  18  Q.  B.  2.  (/)  11  M.  &  W.  432. 
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isry  to  express  any  opinion,  because  it  is  clear  that  if  it       1357. 
would  have  been  a  defence  to  the  original  action,  it  cannot      ^T"^"^*^ 
DOW  be  pleaded  to  the  scire  fiicia&    If  this  judgment  has  9- 

U  •  I  1  GWTK. 

been  improperly  obtained,  it  was  competent  to  apply  for  a 
new  trial,  but  while  the  judgment  stands,  it  cannot  be 
impeached  on  any  ground  which  might  have  been  avail- 
able to  prevent  it  being  obtained.  Indeed,  if  this  matter 
could  now  be  pleaded,  I  do  not  see  why  the  Statute  of 
Limitations  or  any  other  defence  might  not  be  set  up. 
Suppose  the  judgment  had  been  obtained  by  peijuty:  that 
fiict  would  have  furnished  a  ground  for  applying  to  the 
Court  for  a  new  trial,  which  would  have  been  granted 
as  a  matter  of  course;  but  so  long  as  the  judgment  stands 
it  cannot  be  set  up  as  a  defence  to  a  scire  fecias  that  the 
judgment  was  obtained  by  peijuty. 

Martin,  B.-^I  am  of  the  same  opinion.  I  always 
understood  that  it  had  been  conclusively  decided  by  the 
case  of  Bradley  Y,  Eyre^  that  after  judgment  agidnst  a  Joint 
Stock  Company,  a  shareholder  could  not  set  up  as  a  de- 
fence any  matter  which  would  have  aflPorded  an  answer  to 
the  original  action.  Here  the  plea  sets  out  the  whole  of 
the  proceedings  in  the  slfction  on  the  bill  against  the  Com- 
pany, the  result  of  which  was  that  the  defence  was  unavail- 
ing and  the  plaintiff  recovered  judgment.  Then  the  act 
of  parliament  says,  that  every  judgment  obtained  against 
any  Company  completely  registered  may  be  enforced  and 
execution  thereon  issued,  not  only  against  the  property  and 
effects  of  the  Company,  but  also,  if  duediligence  has  been  used 
to  obtain  satis&ction  of  the  judgment  by  execution  against 
the  property  and  effects  of  such  Company,  then  against  the 
person,  property  and  effects  of  any  shareholder  for  the  time 
being,  or  any  former  shareholder.  Therefore  there  is  an 
express  enactment  that  a  judgment  against  a  Company 
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1857.       sball  1)6  condttUTe  proof  of  the  liability  of  the  Companj, 
^'"■^      and  that  it  may  be  enforced  aiiainst  the  shareholdere.    This 
0.  plea  alleges  that  the  directors  had  no  authority  to  accept 

bills  of  exchange  otherwise  than  by  the  clause  in  the  deed 
of  settlement  That  clause,  after  empowering  them  to  accept 
bills  and  notes  to  a  certain  amount,  says,  that  ''all  such 
bills  and  notes  and  no  other  shall  be  so  made  and  issued, 
indorsed  or  accepted,  as  to  be  binding  on  the  Company 
and  on  the  shareholders,  and  each  of  them,  to  the  extent 
of  their  respective  shares."  I  am  inclined  to  think,  how- 
ever, that,  as  regards  third  parties,  that  provision  is  im- 
material, and  that  a  person  who  takes  a  bill  accepted  by  the 
Company  is  not  bound  to  see  that  it  is  in  a  form  authorised 
by  the  deed  of  settlement  The  4fith  section  expressly 
enacts,  ''that  if  the  directors  are  authorised  by  deed  of 
setdement  or  bye  law  to  issue  or  accept  biUs,  they  shall 
do  so  in  the  manner  there  prescribed ;"  and  it  would  be 
strange  to  hold  that  where  the  directors  of  a  Company 
have  issued  bills  in  the  precise  form  given  by  the  Act,  the 
holders  cannot  recover  because  the  directors  have  not  issued 
the  bills  in  a  form  which  is  not  the  form  of  a  bill  of  ex- 
change  at  all.  A  shareholder  in  these  Companies  must 
submit  to  the  ordinaiy  consequehces  of  a  partner  in  an 
insolvent  Company,  and  it  is  more  reasonable  that  he 
should  sofFer  than  an  innocent  party,  who  takes  a  bill 
which  is  in  the  form  prescribed  by  the  statute. 

Watsok,  B. — ^I  am  of  the  same  opinion.  I  abstain  from 
expressing  any  opinion  as  to  the  effect  of  the  44th  clause  of 
the  deed  of  settlement ;  but  assuming  that  it  would  aflbrd  a 
defence  to  the  action  on  the  bill,  it  is  clear  that  it  cannot 
now  be  pleaded  to  the  scire  facia& 

Judgment  for  the  plaintiff  (a), 
(a)  See  the  next  case. 
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1857. 


Gordon  v.  The  Official  Manager  of  The  Sea  Fire  Life 

Assurance  Society.  /an.  27. 

JL  HE  declaration  stated  that  John  Hooper,  as  the  agent  The  deed  of 
of  the   Sea  Fire  Life  Assurance  Society,  registered,   on  jobt  Stock 
the  3rd  of  April,  1 850,  by  his  bill  of  exchange,  now  over-  eomp^etelT 
due,  directed  to  the  said  Sea  Fire  Life  Assurance  Society,  ^^^« 
required  the  said  Sodety^to  pay  to  the  order  of  the  plaintiff  cjauae^autho- 
50J1  one  month  after  date,  and  the  said  Society  accepted  directon  to 

•^  ^         accept  bills  of 

the  said  bUl,  but  did  not  pay  the  same.  ezcbinge : 

.      "provided  that 

Pleas. — first,  that  Hooper,  as  the  agent  of  the  said  the  bills  due  at 

Society,  did  not  draw  the  said  bill.     Secondly,  that  the  sbovad^noT^ 

said  Society  did  not  accept  the  said  bilL  100,000/., 

At  the  trial  before  PoUoek,  C.  B.,  at  the  London  sittings  "1**^^^, 

after  Trinity  Term,  it  was  proved  that  the  bill  was  drawn  ^ouidbeso 

'f  ^  tr  made,  issued, 

by  J.  Hooper,  the  agent  of  the  Company,  and  accepted  indorsed  and 
by  two  of  the  directors  of  the  Company  on  behalf  of  the  be  binding  on 

the  Company 

Company,  and  countersigned  by  the  secretary  in  accordance  and  on  the 
with  the  provisions  of  the  45th  section  of  7  &  8  Vict.  c.  110.  and  each  of ' 
The  defendants  however  relied  on  the  44th  clause  of  the  ^^^  ^f  ^ 
deed  of  settlement  which  was  as  follows :— **  That  the  direc-  ^S^held  by 
tors  shall,  and  they  are  hereby  authorized  to  make  and  ****  jJ^j^JJ^l  of 
issue,  indorse  and  accept,  in  the  name  of  and  on  account  the  Company, 

^  and  no  further 

of  the  Company,  such  bills  of  exchange  and  promissory  or  otherwise." 

•  ^  ^  The  directors 

notes  as  they  may  think  expedient :    provided,  that  the  of  the  Com- 
total  amount  of  such  bills  and  notes,  due  at  any  one  time,  accepted  wm 
shall  not  exceed  the  sum  of  100,000/. ;  and  all  such  bills  the^,ndini^ 
and  notes,  and  no  other,  shall  be  so  made,  issued,  indorsed  ^^[{bedby'^" 
and  accepted  as  to  be  binding  on  the  Company  and  on  the  J  *  g^.*^* 

£U^  that  the 
Company  was  liable  upon  soch  bills. 
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thareholdera,  and  each  of  them,  to  the  extent  of  the  respec- 
tive shares  held  by  them  in  the  capital  stock  of  die  Com- 
pany, and  no  further  or  otherwise.**    It  was  not  proved  that 


SoGinr. 


SsAFimaLxra 
jLMUKAiroa    the  plaintiff  had  in  fiict  any  nodce  of  the  contents  of  the 

deed  of  setdement    The  jury,  under  the  direction  of  the 

learned  Judge,  found  a  verdict  for  the  plaintiff;  leave  beii^ 

reserved  to  the  defendant  to  move  to  enter  a  verdict  for 

him. 

A  rule  nisi  having  been  obtained  accordinf^y. 


Flood  and  Makdm  shewed  cause  (a). — ^The  44th  clauM 
of  the  deed  of  settlement  is  a  mere  contract  by  die  persoos 
constituting  the  Company,  binding  upon  them  as  between 
diemselves^  but  not  affecting  their  liability  to  strangers. 
The  point  has  been  in  substance  decided  by  the  Lord 
Chancellor  and  the  Lords  Justices  in  Ex  parte  Greemr 
wood{liy  That  case  is  in  accordance  with  the  opinions 
expressed  by  Cresswell,  J.,  and  Martm^  B.,  in  HaUeU  v. 
DowdaU  (c).  Forbes  v.  MarohaU  (d)  shews  that  the  directors 
had  power  to  bind  the  shareholders  by  bills  of  exchange  in 
this  form. 


appeared  to  support  the  rule,  but  having  argued 
a  similar  point  in  the  last  case,  was  not  further  heaid. 

Per  CuBiAM, — We  are  all  of  opbion  that  this  rule  ought 
to  be  discharged,  and  that  the  verdict  for  the  plaintiff  must 
stand. 

Rule  discharged. 

(a)  Belbre  PoBoek,  C.  B.,  Mar-         (e)  18  Q.  B.  2. 
tm,  B^  sad  WaUon,  B.  (d)  11  Exoli.  166. 

(h)  S  De  Gex,  McN.  &  G.  459. 
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Ruddock  v.  Mabsh.  J^-  ^* 

JL  HIS  was  an  action  brought  in  the  Court  of  Record  for  A  wife » the 

.  gwiertl  igwut 

the  trial  of  civil  actions  within  the  city  of  Manchester.  of  her  hosbuid 

The  declaration  was  for  goods  sold  and  delivered, — ^Plea :  to  inch  matten 
Never  indebted.  The  plaintiff  claimed  a  balance  due  for  ^JSm ^eotm- 
goods  sold  The  goods  consisted  of  flour,  cheese,  coffee,  ^^^^^' 
butter,  tea,  sugar  and  other  provisions.  The  defendwit's  J^^^'* 
wife,  who  lived  with  her  husband,  had  been  in  the  habit  of  wcnn«l »  debt 

■  for  prafisions 

purchasing  groceries  and  provisions  for  the  fistmily  at  the  shop  for  the  ose  of 
of  the  plaintiff.    The  defendant  was  often  employed  at  a  dis-  hnsbud  wiu 
tance  from  home,  and  was  absent  at  the  time  when  the  debt  thooffh  he 'had 
in  question  was  contracted.    The  defendant's  wife  had  paid  ^fe  with 
money  on  account  at  different  times.  On  cross-examination  ||^]S[J|^.  ^ 
the  plaintiff's  wife  said:  ''The  defendant's  wife  told  me 
she  got  twenty-five  shiUings  a  week  to  keep  the  house,  from 
her  husband  and  son.    When  she  paid  me  money  she  did 
not  say  it  was  out  of  the  twenty-five  shillings  a  week." 
The  defendant  proved  that  he  was  absent  from  home  some- 
times three  weeks,  sometimes  three  or  four  months  at  a 
time;   that  his  wages  were  thirty-four  shillings  a  week, 
besides  an  allowance  for  his  ezpences  when  away  from 
home.     Out  of  his  wages  his  wife  received  regularly  every 
Saturday  twenty-five  shillings  to  keep  the  house,  in  addition 
to  nine  shillings  and  four  pence  the  wages  of  two  of  his  sons. 
The  defendant  purchased  all  the  clothes  and  shoes  required, 
«nd  paid  a  subscription  to  a  sick  club  for  all  the  family. 

The  Recorder  told  the  jury  that  the  only  question  he 
should  leave  to  them  was  the  amount  to  which  in  their 
opinion  the  pliuntiff  had  established  his  claim :  that  the 
articles  furnished  to  the  wife  of  the  defendant  were  all 
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necessaries,  taken  to  the  defendant's  house  for  the  suste- 
nance of  his  household,  and  there  consumed  by  his  wife 
and  children,  and  by  himself  when  he  was  at  home,  and 
that  he  was  bound  to  pay  for  them:  that  it  was  no 
defence  to  the  action,  that  the  defendant  had  regularly 
supplied  his  wife  with  money  sufficient  to  have  kept  his 
house  without  running  him  into  debt,  and  that  that  was  all 
as  to  which  there  was  any  proof:  that  no  notice  had  been 
given  to  the  plaintiff,  and  that  there  was  nothing  to  bring 
home  knowledge  of  tiie  feet  to  the  plaintiff 

WheeUr  had  obtained  a  rtile  for  a  new  trial  on  die 
ground  of  misdirection,  against  which 

ChiffUi  shewed  cause  (Nov.  21)  {ay — ^The  direction  of 
the  Recorder  was  correct  in  point  of  law.  Hie  questimi 
whether  a  husband  is  liable  for  goods  supplied  to  his 
wife  while  tiiey  are  living  together,  in  die  several  cases 
which  have  from  time  to  time  come  before  the  Court,  has 
arisen  in  respect  of  goods  supplied  to  the  wife  for  her  own 
special  purposes.  Thus,  in  Reid  v.  TeaUe  {b\  the  debt 
was  for  music  supplied  to  her.  Here,  however,  the  ques- 
tion arises,  which  was  there  suggested  by  JtrWi  C.  J., 
whether  a  husband  can  repudiate  die  agency  of  his  wife 
where  the  debt  is  for  things  which  are  strictly  necessariesL. 
The  principle  is,  that  where  the  wife  lives  with  her  busbaad 
she  is  bis  general  agent  to  purchase  goods  necessarily 
required  for  the  use  of  the  femily.  It  is  otherwise  where 
the  goods  are  for  her  own  special  use.  In  HoUv.  Brien {e\ 
the  plaintiff  had  been  distincdy  informed  that  he  was  not 
to  trust  the  defendant's  wife,  and  that  if  he  did  the  defend- 
ant would  not  pay  his  bilL     In  Mcaijy  o.  Soolt{i)^  the 

(a)  Before  PdiMk,  C.  B^  AL*         (ft)  18  C.  B.  627. 
dtnan^  B.,    BramweU,  B^    and         (c)  4  B.  &  Aid.  252. 
Watson,  B.  [d)  2  Smith's  L.  C.  4th  od.  841. 
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third  re8oIution(a)  is,  that  *'if  the  wife  buy  anything,        1357. 

and  it  is  found  by  special  verdict  that  this  was  consumed      ^T"""*^^^ 

in  the  household,  even  then  the  husband  shall  not  be  9. 

liable  for  it,  but  this  may  be  good  evidence  on  which 

the  juty  may  fii^d  that  the  husband  assumpnt,   though 

certainly   not    conclusive,"  but    that   doctrine    must   be 

taken  with  reference  to  the  fiw^ts.    There  the  action  was 

for  the  price  of  mercer's  wares,  and  the  defendant  had 

expressly  prohibited  the  plaintiff  fix>m  supplying  his  wife. 

Here  th^  defendant  left  the  management  of  the  house  to 

his  wife,  and  there  is  no  evidence  that  he  ever  interfered. 

[BramweUf  B. — Suppose  the  defendant's  daughter  had  kept 

his  house:   do  you  say  he  could  have  been  bound  by 

her  contracts?]    Yes,  or  by  those  of  a  housekeeper;  the 

question  turns  upon   the  authority  given.    There  is  no 

suggestion  that  these  articles  were  not  necessary  for  the 

maintenance  of  the  family.     {^Bramtoett,  B. — People  have 

a  right  to  suppose  that  a  wife  keeping  her  husband's  house 

has  such  authority  as  is  usually  ^ven  to  persons  in  such  a 

situation.  If  the  husband  would  limit  such  authority,  he  must 

give  notice  of  the  limitation.    Then  comes  the  question  with 

respect  to  the  authority  of  the  wife  to  deal  upon  credit. 

If  the  question  arose  as  to  the  housekeeper  of  a  gentleman, 

living  in  Belgrave  Square,  I  should  say,  that  the  person 

who  had  authori^  to  order  bread  for  the  family  had  power 

to  incur  a  debt  to  the  extent  of  weekly  bills.    But  does  that 

apply  to  the  wife  of  a  labourer?    AUerson,  B, — It  seems  to 

me  that  the  Recorder  should  have  left  it  to  the  jniy  to  say 

whether  the  plaintiff  had  notice.] 

WAeeler,  in  support  of  the  rule.— First,  no  notice  was 
necessary.     In  Montague  v.  Benedict  {b\  Holroyd^  J.,  says. 
Where  a  tradesman  provides  articles  for  a  person  whom 

(a)  2  Smith's  L.  C.  4th  ed.  361.  (&)  3  B.  &  C.  631. 
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1857.        ^^  knows  to  be  a  married  woman,  it  is  his  duty,  if  he 
^^^-^      wishes  to  make  the  husband  responsible,  to  inquire  if  she 
*•  has  her  husband's  authority  or  not ;  for  where  he  chooaes 

to  trust  her,  in  the  expectation  that  she  will  pay,  he  moat 
take  the  consequences  if  she  does  not ....  The  burden  of 
proof  of  the  assent  of  the  husband  lies  upon  the  party  wha 
provided  the  goods,  and  who  acted  upon  the  supposed 
authority."  [Alderson,  B. — That  was  an  action  for  the 
price  of  trinkets  which*  had  been  supplied  to  the  wife.] 
SeaUm  v.  Benedict  (a)  confirms  Montague  v.  Benedict  {by 
In  Beneaux  v.  Teakk{c)  the  goods  supplied,  which  were  in 
feet  articles  of  dress,  were  found  by  the  jury  to  be  neces- 
saries, and  therefore,  for  the  purpose  of  this  aigument,  the 
same  as  the  provisions  supplied  here ;  and  the  rule  which 
applied  in  that  case  must  govern  the  present. 

Secondly,  there  was  evidence  of  notice.  It  does  not 
distinctly  appear  at  what  time  the  plaintiff's  wife  was  told 
by  the  defendant's  wife  that  she  had  twenty-five  shillings  a 
week  to  keep  the  house ;  but  it  must  be  taken  to  have  been 
at  the  time  when  the  contract  was  made.  [Watson,  B. — 
The  Recorder  told  the  juty  there  was  no  notice :  why  did 
you  not  object  to  that  at  the  time?  Alderton,  B. — I 
cannot  help  thinking  that  there  was  some  evidence  of 
notice ;  yet  the  Recorder  says  there  was  no  notice.  It 
is  singular  that  no  time  should  be  stated,  the  feet  being 
material  to  the  defendant's  case.  Polloek,  C.  B. — As  a 
general  rule  when  a  feet  is  proved,  and  the  exact  time 
at  w!iich  it  occurred  is  not  shewn,  it  may  be  taken  to  have 
occurred  at  a  time  when  it  would  not  be  unimportant] 

Cur.  ado.  vuU, 

Pollock,  C.  B.,  now  said. — This  was  an  application  for 
a  new  trial.    The  objection  taken  to  the  ruling  of  the 

(a)  5  Bing.  28.  (b)  3  B.  &  C.  631. 

(e)  SExch.  680. 
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learned  Recorder  was,  that  he  had  directed  the  jury  that       i857. 
the  wife  was  a  ffeneral  airent  for  her  husband.     Without     ^r^^    ' 

°  ^  Ruddock 

^yi^g  that  a  wife  in  every  case  has  such  authority  to  bind  <>• 

her  husband,  we  are  of  opinion  that  the  direction  was 
correct  with  reference  to  the  circumstances  of  this  case.  A 
partner  is  a  particular  kind  of  agent  who  has  a  general 
authority  to  bind  his  partners  by  contracts  made  in  the 
course  of  business ;  and  in  like  manner  a  wife  has  autho- 
rity with  reference  to  such  matters  as  are  usually  under  the 
control  of  the  wife.  If  that  authority  is  broken  in  upon, 
it  must  be  by  special  circumstances  which  do  not  appear  in 
the  present  case. 

Rule  discharged  (a). 

(a)  WaUer,  App^  Drake/ard^  Reap.,  1  £.  &  B.  749. 


CoLLis  t^.  Stack.  Jan.  i7. 

Declaration  for  money  lent.— Plea:  the  Statute  The  plaintiff 
of  Limitations.  ^  ^^"^^  W^^** 

At  the  trial  before  Wightman,  J.,  at  the  last  assizes  ^^''^^^^ 
for  the  county  of  Monmouth,  it  appeared  that  the  money  p^  *«  ^«- 
sought  to  be  recovered  had  been  lent  by  the  plabtifF  to  in  answer, 

*'  I  shall  repeat 

the  defendant  in  the  year  1838.      As  an  answer  to  the  my  assorance 
Statute  of  Limitations,  the  plaintiff  put  in  the  following  certainty  of 
letters: — Feb.  5, 1853.  Plaintiff  to  Defendant—**  I  expected  ^paidyow 

t  matters 

the  debt  so  long  due  to  me;  it  is  now  upwards  of  14  years  JJ^fo"  ",{,^ 

time  and  all 
will  be  right.    The  works  I  have  been  appointed  to,  bat  they  are  not  jret  worked  with  the  foil 
complement  of  labour ;  this  term  will  decide  the  matter  :**—^e&/,  a  sufficient  acknowledgment  in 
answer  to  a  plea  of  the  Statute  of  Umttattons. 

The  question  in  these  cases  is.  whether  the  statement  as  to  the  time  of  payment  is  merely  an 
exeuse  or  the  condition  on  which  payment  is  to  be  made. 

VOL.  I. — N.  &  R   R  EXCIL 
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1857.        since  I  lent  you  100/."    Feb.  6.   Defendant  to  PlaintiC — 

^7^"^^      **  Yon  have  I  dare  say  heard  of  the  fidlore  of  two  banla» 

'-  &C.    I  expect  to  get  the  medical  superintendence  of  laigc 

Stack.  .  » 

iron  works,  &c.  Were  it  not  for  unforeseen  casoaltiea 
you  should  have  been  repaid  before  now:  ultimately  yoa 
can't  suffer,  because  my  life  is  insured.*— Signed  Robt. 
Stack."  April  16.  Defendant  to  Plaintiff.— « I  shall  repeat 
my  assurance  to  you  of  the  certidnty  of  your  beii^  repaid 
your  generous  loan.  Let  matters  remain  as  they  are  for  a 
short  time  longer  and  all  will  be  right  The  works  I  have 
been  appointed  to,  but  they  are  not  yet  wcHrked  with  the 
full  complement  of  labour;  this  term  will  dedde  the 
matter.— Signed  Robt  SUck.**  April  21.  Defendant  to 
Plaintiff — "  So  &i  from  deeming  you  impertinent,  I  look 
upon  your  forbearance  as  very  great  indeed;  bear  with  me 
a  little  longer  and  all  will  be  right  Things  are  going  on 
fiivourably  at  present  Rest  assured  of  my  resolve  to  re- 
spond to  your  call  as  soon  as  it  becomes  practicable. — 
Signed  Robt  Stack."  The  defendant's  counsel  objected 
that  the  letters  did  not  contain  an  unqualified  promise  in 
writing.  The  jury,  under  the  direction  of  the  learned 
Judge,  found  a  verdict  for  the  plaintiff;  leave  being 
reserved  to  move  to  enter  a  verdict  for  the  defendant 
ffuddleston  having  obtained  a  rule  nisi  accordingly, 

WhateUy  and  Phipson  now  shewed  cause. — This  case 
is  distinguishable  from  several  cases  recently  before  the 
Court  in  which  *'  a  hope  to  be  able  to  pay  something"  has 
been  held  an  insuflScient  acknowledgment  In  Hart  v. 
iV«iu2»ya«^(a),  the' acknowledgment  relied  on  was  merelj 
the  expression  by  the  defendant  of  a  hope  to  be  able  to  pay 
part  of  the  debt  In  Rackham  v.  Marriaii(b),  it  was  a 
statement  by  the  defendant  that  in  time  he  might  be  able 
(a)  14  M.  &  W.  741.  (b)  AtUi,  p.  234. 
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to  propose  some  arrangement  Bat  in  Ednurnds  v.  Goater{a\ 
the  following  letter  by  the  debtor,  in  answer  to  an  applica- 
tion for  payment,  was  held  suflScient :  ^*  I  hope  to  be  in 
W.  very  soon  when  I  trust  ererything  will  be  arranged 
with  Mrs.  W.  agreeable  to  her  wishes.  If  anything  happens 
to  me  you  may  tell  Mrs.  W.  she  is  in  good  hands  and 
will  be  protected."  Here  the  letter  of  the  16th  of 
April  asks  for  indulgence  in  respect  of  an  admitted  debt. 
[MarHn^  B. — It  contains  what  is  in  substance  a  promise; 
the  expectation  as  to  the  time  of  performance  does  not 
affect  the  obligation  of  the  defendant.  Pollock,  C.  B.-- 
The  question  in  these  cases  is,  whether  the  statements  as 
to  the  time  of  payment  are  merely  excuses  for  not  paying, 
or  whether  they  are  conditions  on  whidi  payment  is  to  be 
made.]  The  acknowledgment  here  is  miconditional,  that 
the  money  is  due  and  is  to  be  paid ;  it  is  a  promise  and  an 
apology. 

Huddleston,  in  support  of  the  role. — The  rule  has  been 
well  settled  since  the  case  of  Tanner  ▼.  Smart  (&),  that  the 
acknowledgment  relied  on  as  a  bar  to  the  Statute  of 
Limitations  must  be  either  an  absolute  promise,  or  an  un- 
conditional acknowledgment  from  which  a  promise  can  be 
implied,  or  a  conditional  promise,  in  which  case  the  plaintiff 
must  prove  the  fulfilment  of  the  condition.  The  defendant 
says  he  is  not  in  a  condition  to  pay.  The  words  **  all  will 
be  right,"  are  the  sanguine  expression  of  his  expectation 
that  the  works  he  has  been  appointed  to  will  enable  him  to 
pay  at  a  future  time.  In  Rachham  v.  Marriott  (c)  there 
was  an  acknowledgment  of  the  existence  of  the  debt ;  but 
the  Court  thought  that  not  sufficient,  though  coupled 
with   an    expression  by    the  defendant  of   a  wish    not 

(a)  15  Beav.  415.  (6)  6  B.  &  G.  603. 

(c)  AmU^  p.  234. 
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1857.  to  avail  himself  of  the  statute,  and  a  hope  that  ftitate  proi- 
CoLus  P^'^^y  ^oold  enable  him  to  make  an  anangement  which 
Stack  i^^g^t  prove  satis&ctorj.  The  whole  conespondenoe  moat 
be  taken  together ;  the  plaintiff  cannot  rely  on  an  iaokted 
expression  in  a  particular  letter,  as  containing  a  definite 
promise,  when  other  parts  of  the  correspondence  shew  thtt 
such  was  not  the  meaning  of  the  writer.  It  wss  for  the 
jury  to  say  whether  or  not  there  was  a  promise* 

Pollock,  C.  R — I  am  of  opinion  that  this  rule  most  be 
dischaiged.  Giving  to  the  letters  their  &ir  meaning,  that  of 
the  16th  of  April  is  suflScient  to  uke  the  case  out  of  the 
sutute.  I  agree,  that  if  we  could  see  from  the  whole  tenor 
of  the  correspondence,  that  an  expresaon  was  used  in  a 
different  sense  from  that  in  which  it  is  ordinarily  understood, 
we  might  so  construe  it.  But  the  letter  may  be  taken  by 
itself;  and  it  contains  a  distinct  acknowledgment  with  a 
promise  to  pay.  No  particular  form  of  words  is  reqoiied 
to  constitute  such  a  promise.  ''All  will  be  right"  most  be 
understood  by  every  body  to  mean  ''yon  will  be  paid.' 
Without  going  so  fiv  as  the  Master  of  the  Rolls  in  the  case 
o(  EdwumdM  v.  Gcater  {a\  the  Court  may  hold  this  letter  to 
be  a  bindii^  acknowledgmenL 

Martin,  & — I  am  of  the  same  opinion.  In  the  letter 
of  the  16  th  of  April  the  defendant  says  "  all  will  be  right,'* 
that  means,"!  will  pay  the  money.*  What  follows  does  not 
qualify  the  promise.  If  the  case  i^ainst  the  defendant 
rested  solely  on  the  letter  of  the  2l8t  April,  it  might  be 
diflScult  to  contend  that  the  promise  contained  in  that  ktter 
was  not  conditional 

Watson,  B.— I  am  entirely  of  the  same  opinion,  and  1 

(a)  15  BesT.  415. 
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will  only  add,  with  reference  to  an  observation  made  during        1357. 
the  argument,  that  the  construction  of  letters  of  this  kind 
is  for  the  Court. 

Rule  discharged. 


COLLII 

Stack. 


Hart  v.  Drnny  and  Another.  jb*.  20. 

X  HIS  was  an  application  for  leave  to  plead  a  special  plea  iq  an  Action 
in  addition  to  other  pleas.  Ts^Z^^^ 

The  declaration  stated,  that  in  consideration  that  the  [^t^'^tl^in 
plaintiff  would  enter  into  the  employment  of  the  defend-  "^^^f^^ 
ants  at  a  salary  of  200L  a  year,  and  continue  in  such  service  contract  set 

out  in  the  plea, 

for  one  whole  year,  the  defendants  promised  the  plaintiff  to  and  Tarying 
retain  and  employ  him  for  the  space  of  such  whole  year ;  stated  in  the 
and  that  though  the  plaintiff  entered  into  the  service  of  the  cimnoTbe  * 
defendants,  &c.,  yet  the  defendants  before  the  expiration  of  gJftbe^Jith 
the  year  wrongfully  discharged  the  plaintiff,  &c.  the^oS*'  "^ 

The  abstract  of  the  pleas  was  as  follows. 

first — Non  assumpsit. 

Secondly. — Traverse  of  wrongful  dismissal 

Thirdly. — That  the  employment  was  upon  the  terms 
that  the  defendants  might  determine  the  same  by  giving 
three  months  notice ;  and  that  before  the  24th  of  June  the 
defendants  gave  notice  to  determine  the  said  service  on 
the  29th  of  September ;  and  that  afterwards  and  before  the 
29th  of  September  the  defendants  paid  the  plaintiff  the  sum 
of  252.,  and  dispensed  with  the  plaintiff's  services  for  the 
residue  of  the  said  quarter,  and  the  plaintiff  accepted  the 
sum  of  25L  and  such  dispensation  in  discharge  of  all  claims. 

Fourthly. — That  the  employment  was  upon  the  terms 
that  the  defendants  might  determine  the  same  by  giving 
three  months  notice ;  and  that  before  the  24th  day  of  June 
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1857.        the  defendants  gave  notice  to  the  plamtiff  to  determine  the 

^"J^^      said  seiTice  on  the  29th  of  September ;  and  that  afterwards 

«.  and  before  the  29th  of  September  the  defendants  paid  the 

plaintiff  the  snm  of  2SL,  and  they  bring  into  Court  the  sam 

of  29L,  and  no  damage  beyond. 

A  summons  to  plead  the  above  matters  having  been 
taken  out,  and  the  parties  having  been  heard  before  Bram- 
wellf  B.,  at  Chambers,  the  learned  Judge  disallowed  the 
proposed  fourth  plea. — The  present  application  was  sop- 
ported  by  an  affidavit  of  the  defendantSj  which  stated  the 
agreement  and  notice  as  set  forth  in  the  fourth  plea;  that 
in  July  they  paid  to  the  plaintiff  26L  in  satisfiiction  of  all 
claims  on  the  part  of  the  plaintiff,  which,  as  they  understood, 
was  accepted  on  that  footing ;  and  that  afterwards,  to  avoid 
litigation,  they  tendered  to  his  attorney  the  further  som  of 
29/.,  which  they  now  wished  to  bring  into 


Needham,  in  support  of  the  application. — The  71st  section 
of  the  Common  Law  Ftx)cedure  Act,  1852,  gives  a  fom, 
but  does  not  exclude  a  special  plea  of  payment  into  Coort. 
The  introductory  part  of  this  plea  shews  what  is  the  matter 
pleaded  to. 

Martin,  B. — ^The  plea  sets  out  a  contract  different  from 
that  declared  on;  it  contains  a  denial  of  the  contract  and 
something  more.  The  defendants  cannot  be  allowed  to 
plead  it  with  the  other  pleas.  Notice  may  be  given  to 
the  plaintiff's  attorney  that  the  defendants  have  made  the 
application,  and  will  oppose  any  application  to  amend  the 
declaration  at  the  trial 

Pollock,  C.  B.^  and  Watson,  B.,  concurred. 

Rule  refused. 
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1857. 


Macnauqht  and  Another  v.  Russblu  jan.  27. 

X^ECLARATION  by  drawers  against  acceptor  of  a  bill  ToadecUra- 
of  exchange.  ^,^0^^! 

Plea.— That  the  bill  in  the  declaration  mentioned  was  Je^tld  a'^SSU 
accepted  by  the  defendant,  and  taken  by  the  plaintiffs,  ^J^^*^".' 
before  the  making  of  the  indenture  hereinafter  mentioned,  ^^  under  the 

^  '   224th  section 

for  and  on  account  of  the  sum  of  420Z. ;  and  that  before  of  -  The 

,  ,  ,  Bankrupt  Law 

and  at  the  time  of  the   making  of  the  deed  hereinafter  Consolidation 
mentioned,  and  for  six  calendar  months  and  upwards  next  which  the' 
immediately  before  the  suspension  of  payment  hereinafter  Jot  parties!'^ 
mentioned,  the  defendant  was  a  trader  liable  to  become  2ate/2atit 
bankrupt  under  the  bankrupt  laws,  and  within  the  meaning  b^thTdeed* 
of  the  statute  hereinafter  mentioned ;  and  that  before  and   (wWch  was 

made  subse- 

at  the  time  of  the  making  of  the  said  indenture,  the  'de-  queotl?  to  the 

-I     J  ,  12th  February, 

fendant  was  indebted  to  the  parties  of  the  third  part  to  the  iBftS),  that  the 
deed  hereinafter  mentioned,  and  to  divers  other  persons,  in  defendant 
divers  sums^  and  was  and  would  be  unable  to  pay  the  same  lulininistercd, 

and  the  assets 

payable  and  dittribntable  amongst  the  creditors  in  the  same  manner  as  they  would  be  payable 
and  distributable,  as  if  the  defendant  had  been  adjudicated  a  bankrupt  on  the  12th  of  February, 
1856,  and  as  if  tJie  debts  of  the  creditors,  ^Murties  thereto,  had  been  proved  on  the  said  12th  of 
February.  The  deed  contained  a  covenant  that  the  creditors,  parties  thereto,  would  not  com- 
mence any  proceedin|p  at  law  or  in  equity  against  the  defendant  on  account  of  their  debts,  and 
that  if  any  creditor  failed  to  observe  that  covenant  his  debt  should  be  extinguished,  and  the 
covenant  might  be  pleaded  as  a  release.  The  plea  averred,  that  no  person  becune  a  creditor  of 
the  defendant  between  the  12th  of  February,  1856,  and  the  time  of  making  the  deed ;  and  that 
three  calendar  months  had  elapaed  since  the  plaintiff  had  notice  from  the  defendant  of  his 
suspension  of  nayment  and  of  tne  deed. 

MtU,  first,  tnat  the  deed  did  provide  for  a  diktribution  of  the  entire  estate  and  effects  of  the 

defendant  amongst  all  his  creditors,  since  the  words  *'  as  if  the  debts  of  the  creditors,  parties 

.  thereto,  had  been  proved  on  the  said  12th  of  February,"  did  not  limit  the  operation  of  the  previous 

words,  so  as  to  make  the  estate  and  effects  distributable  amongst  those  creditors  only  wno  were 

parties  to  the  deed. 

Secondly,  that  as  the  plea  averred  that  no  person  became  a  creditor  between  the  1 2th  of  February, 
1856,  and  the  time  of  making  the  deed,  the  deed  was  not  open  to  the  objection  that  it  contained 
no  provision  in  respect  of  persons  who  might  become  creditors  in  the  intermediate  time. 

Thirdly,  that  the  plaintiff  could  not  object  that  the  covenant  not  to  sue  was  unreasonable,  for 
be  was  not  a  rartj  to  it. 

Fourthly,  tnat  it  was  not  necessary  to  allege  that  three  months  had  elapsed  since  the  plaintiff 
had  notice  that  the  deed  was  signed  by  six-sevenths  of  the  creditors ;  since,  according  to  the  true 
construction  of  the  statute,  the  three  months  ran  from  the  time  that  noUce  was  given  of  the 
suspension  of  payment  and  of  the  deed  of  arrangement. 
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in  full ;  and  the  defendant  before  the  time  of  making  the 
said  indenture,  and  after  the  passing  and  coming  into  opera- 
tion of  the  Bankrupt  Law  Consolidation  Act,  18499  to  wit, 
on  the  1st  of  February,  1856,  as  such  trader  suspended  pay- 
ment, and  afterwards  by  deed  of  arrangement,  made  after 
the  passing  and  coming  into  operation  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  between  the  defendant 
of  the  first  part,  S.  Beale,  T.  Grissell  and  J.  Jones  of  the 
second  part,  and  the  several  other  persons  whose  names 
and  seals  should  be  thereunto  affixed,  being  creditors  of  the 
defendant  of  the  third  part,  after  reciting  (amongst  other 
things)  that  a  meeting  of  the  creditors  of  the  defendant 
had  been  held,  at  which  it  was  unanimously  resolved  that 
the  afiairs  of  the  defendant  should  be  liquidated  under  the 
inspection  of  the  said  S.  Beale,  T.  Grissell  and  J.  Jones,  it 
was  witnessed,  that  the  defendant,  for  himself,  his  executors, 
&0.,  covenanted  with  the  said  parties  thereto  of  the  second 
part,  and  each  of  them,  their  and  each  of  their  executors, 
&c.,  that  the  defendant  should  and  would,  during  the  con- 
tinuance of  the  then  present  arrangement,  devote  the  whole 
of  his  time  and  attention  to  the  carrying  on  certain  works 
therein  mentioned,  for  the  purpose  of  completing  the  works 
and  contracts  on  hand  &c.,  for  the  benefit  of  his  creditors, 
&c.  And  it  was  by  the  said  indenture  further  declared  and 
ngreed  that  the  estate  and  effects  of  the  defendant  should  be 
administered,  and  the  assets  should  be  payable  and  distri'' 
butable,  to,  amongst,  and  for  the  benefit  of  the  creditors  in'the 
same  manner  as  the  same  would  be  payable  and  distributable, 
and  the  same  rights  and  equities  should  junevail  and  govern 
any  disputes  and  questions  amongst  the  creditors  in  rela- 
tion to  the  debts  between  the  creditors  and  the  defendant, 
a8  if  he  the  defendant  had  become  and  been  adjudicated  a  bank- 
rupt an  the  1 2th  of  February y  1856,  and  as  if  the  respective  debts 
jtfthe  creditors^  parties  thereto,  had  been  the  debts  duly  proved 
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under  the  udd  bankruptcy  on  the  \2{h  ofFtbruary^  1856.  And 
it  was  farther  witnessed  by  the  said  indenture  that  each  of 
the  creditors,  parties  thereto,  did  thereby,  for  himself,  his 
heirs,  executora,&a,  covenant,  promise,  and  agree  with  and 
to  the  defendant,  his  executors,  &c.,  that  the  said  creditors, 
parties  thereto,  should  not  nor  would  sue,  arrest,  or  cause 
to  be  sued,  imprisoned  or  arrested,  or  commence  or  prose- 
cute any  action  or  actions,  suit  or  suits,  at  law  or  in  equity, 
or  other  proceedings  against  the  defendant,  his  heirs,  execu- 
tors, &c.,  on  account  of  the  whole  or  any  part  of  the  debt 
or  debts  then  due  and  owing  by  the  said  defendant  to  the 
said  creditors,  parties  thereto,  or  any  of  them  and  in  case 
they,  the  said  creditors  or  their  representatives,  &c,  should 
in  any  respect  fail  to  observe  this  covenant,  then  and  in  any 
such  case,  and  immediately  thereupon,  the  debt  or  debts  of 
the  creditor  or  creditors  by  whom,  or  whose  representatives, 
the  same  covenant  should  be  broken,  slumld  became  absolutely 
forfeited  or  extinguUhed  and  altogether  irrecoverable  in  law  or 
equity,  and  such  creditor  or  creditors  should  thenceforth  cease 
to  be  entitled  to  have^  maintain^  or  make  any  claim  or  demand 
in  respect  thereof,  either  by  vuiue  of  the  said  indenture  or 
otherwise,  and  the  said  covenant  should  accordingly  operate, 
and  might  be  pleaded  in  bar,  as^a  good  and  effectual  release 
and  dischifrge  of  such  debt  or  debts  and  all  claims  and 
demands  in  respect  thereof.  And  it  was  further  declared 
and  agreed  by  the  said  indenture,  that  the  said  deed  was 
a  deed  of  arrangement  within  the  meaning  of  the  224th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849; 
and  that  the  228th  section  of  the  said  Act  should  be 
applicable  thereto. — Averments :  that  no  person  became  or 
was  a  creditor  of  the  defendant,  between  the  12th  of  February 
1856,  and  the  time  of  the  making  of  the  said  indenture ; 
and  that  before  the  commencement  of  this  suit,  to  wit,  at 
the  time  of  the  making  of  the  said  indenture,  the  same 
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1857.       ^^  agned  and  sealed  by  the  defendant,  and  the  paitieB 
^>^'^'^*^      thereto  of  the  second  part;  and  that  divers  cieditore  of  the 
defendant  in  their  own  right  signed  the  said  indentnie  and 
subscribed  their  names  and  affixed  their  seak  thereto,  &c. : 
that  the  said  indenture  at  the  time  of  the  making  thereof, 
and  at  all  times,  was  a  deed  of  arrangement  between  the 
defendant  and  his  creators  within  the  meaning  of  the 
Bankrapt  Law  Consolidation  Act,  1849,  and  that  the 
creditors  by  whom  the  same  was  agned  and  sealed  were 
mx-scYenths  in  number  and  value  of  the  creditors  of  the 
defendant,  within  the  meaning  of  the  provisions  of  the  said 
statute,  whose  debts  amounted,  within  the  meaning  of  the 
said  provisions,  to  the  sum  of  ten  pounds  and  upwards, 
accounting  every  creditor  as  a  creditor  in  value  in  respect 
of  such  amount  only,  as,  upon  an  account  fairly  stated,  after 
allowing  the  value  of  mortgaged  property  and  other  such 
available  securities  and  liens  fiom  the  defendant,  appeared 
to  be  the  balance  due  to  him:  that  the  plaintifis  were, 
at  the  time  of  the  making  of  the  said  indenture,  creditors 
of  the  defendant  in  respect  of  the  causes  of  action  in  this 
plea  mentioned,  within  the  meaning  of  the  said  last  men- 
tioned statute;  and  that  at  Ae  time  of  the  making  of  the 
said  indenture,  the  amount  in  this  plea  mentioned  was  a 
debt  due  fiom  the  defendant  to  the  plaintiffi  within  the 
meaning  of  the  said   indenture:   that  after  the  suspen- 
sion of  payment  hereinbefore  mentioned,  the  plaintiflb  were, 
on  the  26th  of  February  1856,  requested  by  the  defendant  to 
sign  and  execute  the  same,  and  might,  if  they  would,  have 
signed  and  executed  the  same,  as  parties  thereto  of  the  third 
part;   that  Aree  calendar   numtlu  haoe  elap$ed  sinee  the 
pkdniiffs  had  nodce  from  defendant  of  his  md  suspendom  of 
payment  and  of  the  said  deed:  that  the  defendant  has,  from 
the  time  of  the  making  of  the  said  indenture  hitherto  in 
ail  respects  performed  and  observed  the  covenants  in  the 
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said  indenture  contained :  that  the  said  deed  oF  arrange- 
ment still  remains  in  full  force,  and  that  by  reason  of  the 
premises,  and  by  force  of  the  statute,  the  said  indenture  has  »• 

become  and  is  as  effectual  and  obligatory  in  all  respects 
upon  the  plaintifi  as  if  they  had  duly  signed  the  same ; 
and  that  by  leasoa  of  the  premises  the  defendant  has 
•become  and  is  released  and  dischaiged  in  mannar  aforesaid 
from  the  cause  of  action. 

Demurrer  and  joinder  therein. 

Hugh  HSl  {Wordsworth  with  him)  argued  in  support  of 
the  demurrer  (Jan.  21). — The  indenture  set  out  in  the 
plea  is  not  a  valid  deed  of  arrangement  within  the  224th 
section  of  *<  The  Bankrupt  Law  Consolidation  Act,  1849," 
(12  &  13  Vict,  c  106).  The  plea,  indeed,  contains  an 
averment  that  the  indenture  is  a  deed  of  arrangement 
within  the  meaning  of  that  Act ;  but  the  Court  will  never- 
theless judge  of  its  efiects  according  to  its  terms.  In 
Fisher  v.  Bell  (a)  there  was  a  similar  allegation,  and,  not- 
withstanding^  the  deed  was  held  invalid.  There  are  several 
objections  to  this  deed.  First,  it  is  well  established  that 
such  a  deed  is  not  binding  on  those  creditors  who  have  not 
signed  it,  unless  it  provides  for  the  entire  distribution  of 
all  the  trader's  estate  and  effiscts  amongst  all  his  creditors ; 
Teiky  v.  Tayhr{h\  Fisher  v.  BeU{a\  Larpeni  v.  Bibby{c), 
Mareh  v.  Warmch  {d).  The  228th  section  provides  that 
the  creditors  shall  have  the  same  rights  **bs  to  set-off, 
mutual  credit,  lien,  and  priority,  and  joint  and  separate 
assets  shall  be  distributed  in  like  manner  as  in  bankruptcy." 
Therefore  the  evident  intention  of  the  legislature  was  that 
the  whole  of  the  trader's  estate  should  be  distributed 
amongst  all  his  creditors.    That  is  not  pit)vided  for  by 

(a)  12  C.  B.  363.  (c)  5  H.  L.  481. 

lb)  1  £.  &  B.  521.  (d)  Ante,  p.  158. 
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this  deed.  The  parties  of  the  thiid  part  ne  *<  die  teYenl 
penoos  irfioee  names  and  aeab  should  be  thereunto  affixed  ;* 
and  it  is  decbred  ^that  the  estate  of  the  defendant  diall 
be  administeied  and  the  asKts  payable  and  distribotable 
amongst  the  creditors  in  the  same  manner  as  the  same 
would  be  pajaUe  and  distributable,"  as  if  the  defisndant  had 
been  adjudicated  a  bankrupt  on  the  12th  of  Februaiy  1856, 
and  as  if  thereqiective  debti  of  the  creditois,  partieM  tkereth 
had  been  the  debts  duly  proired  under  the  said  bankruptcy 
on  the  said  12th  of  February  1856."  The  effect  of  this 
clause  is  that  the  estate  is  to  be  distributed  amongiit  those 
creditors  only  who  are  parties  to  the  deed. — Secondly,  though 
the  deed  was  executed  subsequendy  to  the  12th  of  February 
1856,  it  contains  no  provision  for  distribution  amongst  persons 
who  may  have  become  creditors  between  that  day  and  the 
execution  of  the  deed,  neither  is  there  any  provinon  in 
respect  of  property  which  the  defendant  may  hare  acquired 
in  the  mean  time. — Thirdly,  the  indenture  contains  a 
corenant  by  the  creditors  that  they  will  not  take  any  pro* 
eeedings  against  the  defendant  on  account  of  their  debts, 
and  that  if  any  creditor  shall  fidl  to  observe  that  covenant, 
his  debt  shall  become  forfeited  and  he  shall  cease  to  have 
any  claim  under  the  indenture,  and  the  covenant  may  be 
pleaded  as  a  release.  CHbbanM  v.  VauUkn  (a)  is  an  authority 
that  such  a  covenant  may  be  pleaded  in  bar.  The  provision 
is  unressonable  and  repugnant  to  the  bankrupt  Uw.  A 
creditor  ought  not  to  be  required  to  execute  a  deed  which 
would  place  him  in  a  worse  pontion  than  that  in  which  he 
would  have  been  if  a  fiat  had  issued.  Though  the  certificate 
may  be  pleaded  in  bar,  a  creditor  who  sues  a  bankrupt  is  not 
thereby  deprived  of  his  right  to  participate  in  the  undivided 
assets. — ^Fourthly,  it  is  not  alleged  that  notice  was  given  to 
the  plaintifls  as  required  b}  the  225th  section.     The  plea 

(a)  S  C.  B.  483. 
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merely  states  that  three  months  have  elapsed  since  the 
plaintifis  had  notice  of  the  Seed.  The  plea  ought  to  have 
averred  that  three  months  had  elapsed  after  the  plaintifis  _  ^' 
had  notice  that  the  deed  was  signed  by  six-sevenths  of  the 
creditors,  or  that  a  certificate  that  it  was  so  signed  was 
granted  by  the  Court  of  Bankruptcy.  The  22Sth  section 
uses  the  words  "such  deed  or  memorandum  of  arrange- 
ment," that  is,  a  deed  signed  by  six^sevenths  of  the  credi- 
tors, as  mentioned  in  the  224th  section. 

Coleridge  (Baoitt  with  him),  contra.— First,  it  is  not 
disputed  that  a  deed  of  this  kind  must  provide  for  the 
complete  *  distribution  of  the  trader*s  estate  and  efiects 
amongst  all  his  creditors;  but  this  deed  does  so  provide. 
It  is  objected  that  the  provision  that  the  estate  is  to  be 
distributable,  "as  if  the  debts  of  the  creditors,  partie$ 
thereto,  had  been  the  debts  proved  under  a  bankruptcy  on  the 
12th  of  February  1856,"  excludes  from  a  participation  in  the 
assets  those  creditors  who  were  not  at  the  time  parties  to 
the  deed.  But  in  construing  the  deed  the  whole  must  be 
looked  at,  and  if  it  be  so  read,  it  is  apparent  that  the 
intention  was  to  distribute  the  entire  estate  and  efiects 
of  the  defendant  amongst  all  his  creditors.  If  such  inten- 
tion does  not  appear,  the  deed  must  be  construed  with 
reference  to  the  provisions  of  the  statute.  The  224th 
section  declares  that  the  deed  shall  "be  as  effectual  and 
obligatory  in  all  respects  upon  all  the  creditors  who  shall 
not  have  signed  such  deed,  as  if  they  had  duly  signed  the 
same.'*  The  228th  section  gives  a  definition  of  the  persons 
who  are  entitled  to  be  called  creditors  within  the  meaning 
of  such  a  deed,  viz.,  "  every  person  who  would  be  entitled 
to  prove  in  bankruptcy.'*  The  deed  should  be  read  as 
if  those  provisions  were  incorporated  with  it,  and  having 
been  signed  by  six -sevenths  of  the  creditors,  the  remainder 
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become  parties  by  force  of  law. — Secondly,  the  plea  con- 
tains an  express  averment  that  no  person  became  a  creditor 
of  the  defendant  between  the  12th  of  Febmary  1856,  and  the 
time  of  the  makii^  of  the  deed. — Thirdly,  the  prorison 
which  excludes  firom  participation  in  the  assets  any  credi- 
tor, party  to  the  deed,  who  may  sue  the  defendant,  is  in 
accordance  with  the  spirit  of  the  bankrupt  law.  The  182nd 
section  declares  that  no  creditor  who  has  brought  an  action 
against  a  bankrupt  in  respect  of  a  demand  which  might 
have  been  proved  under  the  bankruptcy,  shall  prove  a  debt 
under  such  bankruptcy,  or  have  any  claim  entered  upon 
the  proceedings,  without  relinquishing  such  action.  If  the 
clause  in  question  were  not  in  the  deed,  its  object  would  be 
defeated,  for  a  creditor  might  first  take  his  chance  of  benefit 
under  the  deed,  and  then  sue  fer  the  remainder  of  his 
claim..  If  a  creditor  has  any  ground  of  complaint  as  to  the 
manner  in  which  the  assets  are  administered  under  the 
deed,  the  229th  section  enables  him  to  apply  to  the  Coort 
[Martmf  B. — Suppose  the  creditor  claims  500iL,  and  the 
trader  denies  that  he  owes  the  creditor  more  than  300iL,  is 
the  latter  to  be  deprived  of  his  debt  because  he  seeks  to 
establish  his  claim  by  an  action  ?  Watson^  B. — ^The  eflect 
of  this  clause  is,  that  though  the  creditor  has  reasonable 
ground  for  disputing  the  amount  of  the  debt,  if  he  brings 
an  action  that  will  operate  as  a  release.]  The  remedy 
is  under  the  229th  section. — Fourthly,  the  allegation  of 
notice  is  in  conformity  with  the  language  of  the  225th 
section.  That  section  says,  that  the  deed  shall  be  obliga- 
tory after  notice  firom  such  trader  of  his  suspension  of 
payment  and  of  such  deed.  It  does  not  require  that  there 
should  be  notice  that  the  deed  has  been  signed  by  six- 
sevenths  of  the  creditors.  In  PhilKps  v.  Surridge  {a\ 
Maukf  J.,  expressed  an  opinion  that  the  effect  of  the 

(a)  1  L.  M.  &  P.  458. 
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Statute  was,  that  if  six-seTenths  of  the  creditors  executed        1857. 
the  deed,  and  notice  be  given  to  a  creditor  who  has  not    ^^^^^^ 
signedi  the  deed  is  binding  on  him.  ^  '- 

Hugh  HiU^  in  replj. — First,  the  defendant's  construction 

of  the  deed  rejects  the  words^  *<as  if  the  respective  debts 

of  the  creditors,  parties  thereto,  had  been  the  debts  duly 

proved  under  the  bankruptcy  on  the  12th  of  February  1S56. 

— Secondly,  no  answer  has  been  given  to  the  objection  that 

the  deed  makes  no  provision  for  the  distribution  of  any 

estate  which  the  bankrupt  may  have  acquired  between  the 

12th  of  February  1856,  and  the  execution  of  the  deed.     The  ^ 

bankrupt  may  in  the  intermediate  time  have  acquired  some 

thousands  of  pounds. — Thirdly,  as  to  the  clause  of  release. 

The  182nd  section  declares  that  the  proving  a  debt  under 

the  fiat  shall  be  deemed  an  election  to  take  the  benefit. 

of  it.     If  the  creditor  elect  to  sue,  he  may  afterwards  come 

in  and  prove  on  abandoning  his  action,  or  he  may  proceed 

to  judgment  unless  the  bankrupt  obtains  a  certificate.     This 

deed  deprives  a  creditor  who  has  signed  it  of  his  right  to  sue 

for  his  debt  even  though  six-sevenths  of  the  creditors  have 

refused  to  sign  it — Fourthly,  the  deed,  to  be  available 

under  the  statute,  must  be  such  a  one  as  a  creditor  having 

notice  of  it  may  reasonably  sign. 

Cur.  adv.  mUt 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  a  demurrer  to  a  plea.  The 
declaration  was  on  a  bill  of  exchange,  and  the  plea  was 
founded  upon  the  provisions  of  ''The  Bankrupt  Law  Consoli- 
dation Act,  1849,'*  relating  to  arrangements  with  creditors 
by  deed,  being  the  224th  and  following  sections.  The  case 
was  argued  before  us,  and  all  the  cases  upon  the  subject 
were  cited  and  the  principles  established  by  them  agreed 
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to  by  the  learned  counsel  on  both  sides,  but  the  plea  was 
objected  to  as  not  being  in  conformity  with  them. 

The  first  objection  was,  that  the  deed  did  not  provide 
for  a  distribution  of  the  entire  effects  amongst  all  the  credi- 
tors, but  only  amongst  those  who  were  parties  to  the  deed* 
We  think  this  objection  is  not  weU  founded.  The  deed 
itself  is  not  set  out  The  statement  of  it  in  this  respect 
in  the  plea  is,  that  the  estate  of  the  defendant  should  be 
administered  and  the  assets  payable  and  distributable 
^onggt  the  creditors  in  the  same  manner  as  they  would 
be  payable  and  distributable  as  if  the  defendant  had  been 
adjudicated  bankrupt  on  the  12th  of  February  1856,  and  as  if 
the  debts  of  the  creditors,  parties  thereto,  had  been  proved 
on  the  said  12th  of  Februaiy.  We  do  not  think  that  these 
latter  words  confine  the  operation  of  the  former,  and  that 
upon  the  true  construction  of  the  clause  as  set  out,  all  the 
creditors  would  be  entitled  to  a  dividend. 

It  was  secondly  objected,  that  there  was  no  provision  for 
any  creditor  who  might  have  become  such  between  the  12th 
of  February  and  the  date  of  the  deed,  which  appears  to  be 
assumed  to  have  been  subsequent  to  that  day:  but  as  there 
is  an  averment  in  the  plea  that  no  person  became  a  creditor 
in  the  intermediate  time,  it  seems  to  us  that  this  is  an  answer 
to  this  objection. 

It  was  thirdly  objected,  that  there  was  a  provision  set  out 
relating  to  creditors  not  proceeding  at  law  for  their  debts, 
which  was  unreasonable,  and  which  a  creditor  ought  not  to 
be  required  to  enter  into.  We  were  at  first  much  struck 
with  this  objection,  but,  upon  consideration,  we  think  it  is 
not  fatal  to  the  plea.  It  is  expressly  confined  to  the  aedi* 
tors  who  are  parties  to  the  deed.  The  plainti£b  are  in  no 
way  bound  by  it,  they  became  affected  by  reason  of  riz- 
sevenths  of  the  creditors  having  executed  the  deed,  and  we 
do  not  think  that  it  is  of  any  material  consequence  to  them 
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that  the  six-sevenths  who  have  signed  have  entered  into  a       ]857. 
covenant  which  may  impose  a  hardship  upon  them :  this   -J^"  ''^ 
was  a  matter  for  their  consideration,  and  the  plaintiiF  is  in  «• 

no  way  injured  by  their  voluntarily  choosing  to  take  this 
obligation  upon  them.  The  substantial  matter,  so  far  as 
he  is  concerned,  is  his  getting  the  largest  possible  dividend 
upon  his  debt,  which  this  covenant  has  rather  a  tendency  to 
secure  for  him. 

It  was  fourthly  objected,  that  the  proper  notice  required  by 
the  225th  section  was  not  averred,  viz.,  that  the  three  months 
ran  from  a  notice  that  six-sevenths  of  the  creditors  had 
signed.  We  think  however  that  the  three  months  run  from 
the  time  that  the  notice  is  given  by  the  trader  of  the  suspen- 
sion of  payment  and  of  the  deed  of  arrangement  being 
prepared  and  in  readiness  for  execution :  this  in  our  opinion 
is  clearly  the  true  construction  of  the  section. 

We  therefore  think  that  the  objections  to  the  plea  failed, 
and  the  defendant  is  entitled  to  our  judgment 

Judgment  for  the  defendant 


In    the    Matter  of  a    Plaint,  in    the   County  Court  of 

Bedfordshire,    between    Lawfobd    and    Partridge      J^-  23* 
and  Another. 

JLdUSH  had  obtidned  a  rule  to  shew  cause  why  a  writ  of  in  a  rait  in  a 

prohibition  should  not  issue,  directed  to  the  Judge  of  the  when  on  the 

County  Court  of  Bedfordshire,  to  prohibit  the  said  Court  ^p^^  [{.^t 

from  further  proceedings  in  the  above  plaint    The  plaint  and  5?] V^d'the" 

particulars  were  as  follows : — ^**  J.  L.  Partridge  and  F.  W.  Jtt<*g«  ^*»  "^ 
*  °  power  to  non- 

Partridge,  &c.,  you  are  hereby  summoned  to  appear  at  a  suitthe  plaintiff 

or  to  award 

County  Court,  to  be  holden  at,  &c.,  on,  &c.,  to  answer  &  oosts  to  the 

defendant. 
you    I. — V.  S.  8  S  EXCIL 
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1857.        Lftwfoidy  &c.y  to  8  ckim  the  {Mrticolan   of  whiA  ave 
bcfeunto  annexedL    DuOed,  && 


Debt  or  daim 

£*. 
4  15 

dL 
0 

Costs  of  smninons  and  serrioe 

0    7 

7 

Pajing  in  and  stamp 

0    1 

1 

Total  amoont  of  debt  and  coBls  5  3  8 
**  la  the  Coonij  Court  of  Bedfixddiiie.  This  action  ia 
brought  to  reoorer  the  sum  of  four  poonds  fifteen  diiHinga 
fi>r  daoiages  sofltained  by  the  plainriff  in  ooDseqaence  of 
yoo,  the  aaid  defeiidants»  hairing  on  the  10th  day  of  April 
trespaflBed  on  the  premises  of  the  plaintiff  at  LeagcaTe,  in 
the  eoonty  of  Bedford,  and  there  cot  down  and  removed  m 
boarded  fence  of  the  plaintiff/'  &c 

The  cause  came  on  for  trial  on  the  30th  of  Aprils  wlien 
the  phuntiff  proved  his  case ;  hot  on  an  intimatioD  by  one 
of  the  defendants  that  the  jurisdiction  of  the  Court  was 
objected  to,  and  no  attorney  fer  the  defendants  being 
present,  the  case  was  adjoomed.  The  parties  attended  on 
the  30th  of  Ifay,  but  the  case  was  not  taken.  On  the  27tli 
of  June  the  plaintiff  proved  his  case;  the  counsel  for  the 
defendants  then  daimed  title  to  the  land  on  which  the 
trespass  complained  of  was  alleged  to  have  taken  place, 
and,  after  hearing  some  of  the  witnesses  on  behalf  of  the 
defendants,  the  Judge  refiised  to  proceed  fiirther  with  or 
adjudicate  upon  the  case.  The  counsel  for  the  defendants 
then  applied  for  costs,  and  thereupon  the  Judge  ordered 
the  costs  of  the  defendants^  thw  witnesses,  counsel  and 
attorney,  to  be  paid  by  the  plaintiff,  including  fees  to  counsel 
for  attendance  on  two  several  Court  days,  and  the  foUovring 
order  was  made. 

**  Upon  hearing  this  cause  at  a  Court  holden  at  the  Town 
Hall,  Luton,  &c.,  it  is  adjudged  that  jui^ment  of  nonsuit 
be  entered,  and  that  the  plaintiff  do   pay  the  sum  of 
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4L  lOs.  6d*  by  way  of  costs  and  satisfaction  for  the  trouble        ]857. 
and  attendance  of  the  defendants  and  their  witnesses  in      ^"'^     ' 
that  behalf  and  4L  4«.  9^  for  the  costs  and  chains  by    ^    j». 
the  defendants  about  their  suit  in  that  behal£     It  is  there- 
fore ordered  that  the  plaintiff  do  pay  the  same/'  &c. 

Svffh  HiU  and  Griffits  now  shewed  cause  (a). — The  first 
point  raised  by  thb  rule  is,  whether  a  plaintiff  ought  to  pay 
the  costs  if  he  improperly  brings  a  defendant  before  the  Court 
in  a  case  where  the  question  b  one  of  title  to  land  The 
58th  section  of  the  9  &  10  Vict.  c.  95  enacts,  "  that  all 
pleas  of  personal  actions,  where  the  debt  or  damage  claimed 
is  not  more  than  twenty  pounds,  &c.,  may  be  holden  in 
the  County  Court  without  writ ;"  then  follows  a  proviso, 
**  that  the  Court  shall  not  have  cognizance  of  any  action  of 
ejectment  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditaments  shall  be  in  question.**  Here  on  the  face  of 
the  plaint  it  appeared  that  the  Court  had  cognizance  of  the 
matter  in  dilute*  The  plaint  must  be  considered  as 
containing  an  allegation  that  the  cause  of  action  was  one 
over  which  the  Court  had  jurisdiction.  The  plaintiff  did 
not  prove  such  a  case,  and  therefore  the  Judge  did  right  in 
nonsuiting  him.  The  79th  section  gives  to  the  Judge  the 
power  of  pronouncing  judgment  in  this  form ;  it  provides 
that  the  Judge  may  nonsuit  the  plaintiff  if  he  does  not  make 
proof  of  his  demand  to  the  satisfiietion  of  the  Judge.  The 
satisfaction  of  the  Court  must  be  at  the  end  of  the  cause ; 
till  then  no  case  is  proved.  If  the  question  of  title  came 
upon  a  plaintiff  by  surprise,  the  Judge  would  not  give 
costs  to  the  defendant.  Even  if  it  be  considered  that  the 
7dth  section  does  not  apply,  the  case  was  fully  heard,  and 
the  hearing  is  a  proceeding,  in  respect  of  which,  by  the 
88th  section,  the  Judge  was  empowered  to  award  costs. 

(a)  Jan.  13.   Before  Pottock,  C.  B.  and  Watson^  B. 

ss  2 
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The  County  Court,  having  jurisdiction  on  the  bee  of  the 

plaint,  had  power  to  enter  on  the  inquiry,  and  this  Court 

V.  will  not  interfere   to  review  the   decision  of  the  Judge : 

Pabtaiaoi. 

Joseph  V.  Henry  (a).     In  Ex  parte  MUner  in  re  Mibur  ▼. 

Rhoden  {b\  the  Judge,  at  the  hearing,  considering  that  he 

had  no   jurisdiction    to  adjudicate  between    the   parties, 

nonsuited  the  plaintiff,  and  the  Court  declined  to  interfere. — 

They  also  argued  that,  under  the  91st  section,  the  money 

''  claimed  '*  must  be  taken  to  include  necessary  coats,  and 

therefore  that  the  Judge  had  power  to  allow  the  fee  to 

counsel,  the  sum  claimed,  including  such  coats,  amounting 

to  &L  Z$.  %iL 

Luih  and  Codd,  in  support  of  the  rule. — ^The  case  of  E» 
parte  MUner  in  re  MUner  v.  Rhoden  {b)  was  not  a  motion 
for  a  prohibition,  but  for  a  mandamus,  which  was  refused 
because  the  Judge  had  decided  the  question  submitted  lo 
him.  The  right  to  costs  must  rest  wholly  on  the  power 
given  by  this  statute  to  the  Judge  to  award  costs.  There 
are  many  analogous  cases  where  a  defendant  can  recover 
no  costs.  If  upon  plea  of  ancient  demesne  a  cassetur  breve 
is  entered,  the  defendant  gets  no  costs.  PoekSngion  t. 
Peck  (c).  [PoUoekf  C.  B. — ^The  objection  to  the  jurisdiction 
does  not  appear  till  the  parties  have  been  heard ;  it  la  aa  if 
there  were  pleadings  ore  tenus.  After  a  prohibition  the 
Judge  can  do  nothing,  not  even  give  costs.]  The  want  of 
jurisdiction  does  not  appear  on  the  face  of  the  plaint,  and 
in  fact  the  plaintiff  may  not  know  that  title  will  be  set  up. 
A  judgment  in  the  old  County  Court,  after  a  plea  rusing 
a  question  of  title,  was  simply  void:  Cannon  v.  SmaOr 
wood{d)i    Tinniswood  v.  Pattison{e).     The  58th  section 

(a)  1  L.  M.  &  P.  388.  AtS  ▼.  Shepherd,  12  Mod.  145. 

lb)  15  Jur.  1037.  (d)  3  Lev.  203. 

(c)  1  Stra.  638.  See  Com.  Dig.  (e)  3  C.  B.  248. 
Ancient  Demeine  (F.  5),  Oreen- 
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defines  the  jurisdiction ;  the  79th  and  88th  sections  apply        1867. 

only  where  the  Judge  has  jurisdiction. — They  also  argued      ^^T^"^^ 

that  the  Judge  had  not  power  to  allow  the  fees  to  counsel,  »• 

*  Pa&teidgi. 

upon  the  ground  that  the  words  ''where  less  than  five 
pounds  is  daimed,"  in  the  91st  section,  refer  to  the  actual 
amount  which  the  plaintifi^  claims  to  put  into  his  own 
pocket — On  this  point  they  cited  Mayer  v.  Burge$9(a). 

Cur,  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^This  was  a  motion  for  a  prohibition  to 
the  County  Court  of  Bedfordshire.  The  plaint  was  in  tres- 
pass, the  claim  was  4/.  16«.  damages,  costs  7«.  7<f.,  together 
5iL  2s.  7iL ;  the  defendant  at  the  hearing  set  up  title  to  the 
land,  and  objected  that  the  County  Court,  under  the  58th 
section  of  the  9  &  10  Vict  c.  95,  had  no  cognizance  over  the 
case,  as  the  tide  to  land  came  in  question ;  upon  which  the 
Judge  of  the  County  Court  decided  that  the  title  to  land  was 
in  question  and  directed  a  nonsuit,  and  awarded  costs  to  the 
defendant  A  rule  nisi  was  obtained  for  a  prohibition  on 
two  grounds ;  first,  that  the  County  Court  Judge  had  no 
power  to  award  costs ;  and,  secondly,  that  the  costs  awarded 
were  not  such  as  he  had  the  power  to  award  on  a  claim  for 
damages  below  52.,  under  the  91st  section  of  the  same  Act. 
As  our  decision  is  in  fiivour  of  the  motion  on  the  first  point, 
it  will  not  be  necessary  to  give  any  opinion  on  the  second. 
The  case  was  fiilly  argued  before  us  and  we  are  of  opinion 
that  the  rule  must  be  made  absolute,  as  we  think  that  the 
County  Court  had  no  jurisdiction  to  award  costs  in  the 
present  case.  By  the  58th  section  of  9  &  10  Vict,  above 
mentioned,  it  is  provided  that  the  County  Court  shall  not 
haye  cognizance  of  any  suit  when  title  to  land  comes  in 

(a)  4  E.  &  B.  655. 
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question.    In  this  case  the  title  to  land  did  come  in  qoes- 
tion.    It  is  clear  that,  nnless  empowered  so  to  do  by  some 
legislative  provision,  there  was  no  power  to  award  costs  or 
proceed  farther  after  the  want  of  jorisdiction  vras  estab- 
lished.   The  case  of  Camum  v.  SmaBw9od{a\  and  other 
authorities  to  that  effect  were  cited.    It  was  contended  on 
the  part  of  the  defendant,  that  by  the  Act,  9  &  10  Vict 
c.  95,  s.  79,  the  power  to  award  costs  in  such  case  is  given. 
That  enactment  is,  **  that  if  the  pbdntiff  shall  not  make 
proof  of  his  demand  to  the  satis&ction  of  the  Court,  it 
shall  be  lawful  for  the  Judge  to  nonsuit  the  plaintiff,  or  to 
give  judgment  for  the  defendant;  and  in  case  where  the 
defendant  shall  appear  and  shaO  not  admit  the  demand,  to 
award  to  the  defendant,  by  way  of  costs  and  satis&ction  tat 
his  trouble  and  attendance,  such  sum  as  the  Judge  in  his 
discretion  shall  think  fit,  and  such  sum  shall  be  reoovenUe 
firom  the  plaintiff,  by  such  ways  and  means  as  any  debt  or 
damage  ordered  to  be  paid  by  the  same  Court,  can  be 
recovered."    We  think  that  this  enactment  does  not  em- 
power the  Judge  to  nonsuit  and  award  costs  when  the  case 
is  out  of  his  jurisdiction,  but  that  his  power  to  nonsuit  ia 
confined  to  cases  over  which  the  Court  has  jurisdiction ;  for 
the  plaintiff  might  be  able  conclusively  to  prove  the  causes 
of  action  mentioned  in  the  summons  but  for  the  objection 
to  the  jurisdiction  on  the  part  of  the  defendant     The 
Court  had  merely  power  to  declare  its  own  incompetency 
to  try  and  direct  that  the  suit  should  abate ;  for  the  plea  to 
the  jurisdiction  is  only  in  abatement  of  the  suit     It  was 
contended  during  the  ailment  that  if  the  Judge  had 
taken  time  to  consider,  and  in  the  mean  time  a  prohibition 
had  gone  from  one  of  the  superior  Courts,  he  could  not 
have  proceeded  to  award  or  enforce  the  payment  of  costs. 
We  think  that  is  so,  and  it  furnishes  a  strong  argument  diat 

(a)  3  Lev.  203. 
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the  legidalure  never  intended  that  the  County  Court  Judge 
should  have  jurisdiction  to  give  costs  in  a  case  like  the 
present     We  are  of  opinion  for  the  same  reasons,  that  the    _     »• 

.  .  ^  FiATBIDOS. 

provision  over  costs  in  the  88th  section  of  the  same  Act 
only  applies  to  cases  within  the  jurisdiction  of  the  County 
Court  to  hear  and  determine. 

By  the  hut  County  Court  Act,  19  &  20  Vict.  e.  108, 
s.  42,  the  declaration  in  cases  of  prohibition  to  the  County 
Court  is  taken  away,  and  the  superior  Court  must  de- 
termine on  rule  whether  a  ptohibition  should  go  or  not. 
We  are  therefore  of  opinion  that  a  prohibition  must  go. 

Rule  absolute. 


DuDDBN  V.  Thb  Guardians  of  the  Poor  of  thb 

Clutton  Union.  /m.  t2. 

±  HE  declaration  stated  that  the  plaintiff  was  possessed  of  The  waterfrom 

"^  '^  a  tprinff  flowed 

a  mill,  and  by  reason  thereof  was  entitled  to  the  water  of  in  a  gnil?  or 

natund  cbannel 

a  certain  stream  in  the  usual  and  accustomed  flow  and  to  a  itream  on 
channel  to   the    said   mill,   without   obstruction   by  the  mill,   llie 
defendants,  for  working  the  same,  and  also  to  the  water  been  cot  off  St 
issuing  and  flowing  from  a  certain  spring  which  fed  the  said  j^^"^^  "^^ 
stream,  without  diminution  by  the  defendants.     Breach:  receiTedmtoa 

*'  tank  as  it 

That  the  defendants  wronefiiUy  diverted  the  flow  of  the  rote  from  the 

.  earth,  by  the 

Stream,  and  wrongfully  diminished  the  water  issuing  from  licence  of  the 

owner  of  the 

the  said  spring  by  constructing  certain  tanks  and  water-  loU  on  which 

the  ipring  rote: 
works.  Hdi,  that  an 

Pleas: — First,  not  guilty:  Secondly,  that  the  plaintiff  iJ^miuTowner 
was  not  entitled  as  alleged.  2S!wn*» 

At  the  trial  before  Channett,  Serjt,  at  the  last  assizes  for  J^*^|J* 
the  county  of  Somerset,  it  appeared  that  the  plaintiff  was 
he  owner  of  a  mill  situated  on  a  stream  which  rises  near 


^^^  KZCHfiQUBR  BBFORT8. 

1857.  a  place  called  the  Holly  Marahes.  Prior  to  1852,  a  flpring 
DuDDBH  call^  **Tbe  Red  House  Spring,*'  which  rose  from  the 
OuAKDiAjiB  ^^^^  ^^  ^  ^®^^  belonging  to  Captain  Soobell,  after  a  abort 
OF  CLUTToir  course  fell  into  the  stream  on  which  the  plaintiff's  mill  was 
situated.  It  was  proved  that  about  the  year  1835,  the 
tenant  of  the  field  had  slightly  altered  the  course  in  which 
the  water  after  rising  fix>m  the  spring  flowed  to  the  stream, 
and  that  before  such  alteration,  the  current  fixim  the  qpring 
flowed  across  the  adjoining  field  to  the  same  stream  in  a 
crooked  channel  or  gully,  in  which  watercresses  grew,  and 
trout  had  been  caught  m  summer  close  up  to  the  spring 
head.  The  Glutton  Union  Workhouse  is  about  a  mile  to 
the  north  of  the  spring.  The  workhouse  not  being  properly 
supplied  with  water,  in  1852  the  guardians  of  the  poor  of 
the  Glutton  Union  obtained  fi*om  Captain  Scobell  a  grant 
o{  the  use  of  the  spring,  and  caused  works  to  be  constructed 
for  supplying  the  workhouse  with  water  from  the  spring. 
These  works  consisted  of  a  tank  which  was  sunk  to  a  consi- 
derable depth  in  the  earth  at  the  source  of  the  spring,  and 
received  the  whole  of  the  water  as  it  issued  firom  the  earth; 
firom  thence  a  line  of  pipes  conveyed  the  water  finom  the 
tank  to  the  workhouse.  The  overflowii^  of  the  tank  ran 
through  the  channel  to  the  stream.  The  jury  having 
viewed  the  premises  of  the  plaintiff,  the  spnng  and  the 
works  of  the  defendants;  the  learned  Judge  told  them 
that  the  questions  for  their  consideration  were,  whether 
there  was  a  natural  or  defined  watercourse  firom  the  spring 
head  to  the  stream,  and  if  so,  whether  the  defendants  had 
diverted  the  water  firom  this  watercourse :  that  if  the  water 
was  only  spread  over  the  land.  Captain  Scobell  might  drun 
his  land,  or  licence  the  defendants  to  do  so  for  him.  The 
jury  found  a  verdict  for  the  plaintiff;  the  learned  Judge 
reserving  leave  to  the  defendants  to  move  to  enter 
a  nonsuit 
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A  role  having  been  obtained  for  that  purpose, 

Montague  Smith  and  Prideaux  now  shewed  cause. — This 
was  a  natural  stream  fix>m  the  spring  head  itself  running  in  a 
natural  and  defined  course.  That  distinguishes  this  case  firom 
Broadbent  v.  Banuhaiham  (a).  In  Dickmson  ▼.  The  Grand 
Junction  Canal  Company  (6),  it  was  held  that  an  action  laj 
for  abstracting  water,  which  never  did  actually  form  part 
of  a  stream,  where  it  was  intercepted  in  its  course  by 
the  works  complained  of,  whether  the  water  was  part 
of  an  underground  watercourse,  or  merely  percolated 
through  the  strata.  That  case,  therefore,  goes  much 
further  than  it  is  necessary  to  do  here  in  order  to  sustain 
this  verdict. 


1867. 

DODDSH 

o. 

Of  Cluttom 
Uiiioir. 


;,  Serjt.,  and  Edwards,  contr^ — The  question 
is,  what  is  the  right  of  the  owner  of  the  land  on  which  a 
spring  rises  to  the  use  of  the  water  at  the  spring  head.  A 
man  who  has  water  on  his  land  has  a  right  to  the  whole  of 
it  till  it  begins  to  run  in  a  natural  channel,  that  is,  in  a 
watercourse  between'  banks.  In  JRawetron  v.  Taylor  (c), 
Parke,  B.,  says  **  the  plaintiff  has  no  right  to  the  rain  water 
which  flows  from  a  particular  spot  to  his  land,"  and  asks  '*  if 
there  is  any  authority  for  saying  that  spring  water  differs  in 
this  respect  from  rain  water.**  In  that  case  water  had 
always  risen  to  the  surface  as  long  as  any  one  could  recollect 
There  had  generally  been  a  drinking  place  for  cattle  formed 
with  stones,  and  the  overflow  of  the  water  went  down  to  a 
ditch,  and  thence  into  a  watercourse  to  the  plaintiff's 
reservoir,  yet  it  was  held  that  the  defendant  was  not  liable 
to  the  plaintiff  for  having  deprived  him  of  the  use  of  such 
water,  he  having  diverted  it   by  draining  his  land  for 

(a)  11  Exch.  602.  (h)  7  Exch.  282. 

(c)  11  Exch.  369,  378. 
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the  purpose  of  getting  rid  of  the  water,  and  of  auppljiog 
another  portion  of  his  property  with  it.     [Pollockf  C.  B.-- 
».  The  real  question  is.  whether  there  is  a  natural  watercoaise 

6rABD1A5S  ^ 

or  GLi7TToir  which,  but  for  the  acts  done  by  the  defendant,  would  hate 
conveyed  water  to  the  stream,  and  from  thence  to  the  mill 
of  the  plMntiff*  If  there  is  a  natural  spring,  the  water 
from  which  flows  in  a  natural  channel,  it  cannot  be  lawfbllj 
diverted  by  any  one  to  the  injury  of  the  riparian  pro- 
prietors. When  the  stream  is  above  ground,  a  grant  must 
be  presumed,  not  only  of  the  thing  itself,  but  of  all  things 
necessary  to  the  complete  enjoyment  of  it.  If  the  channel 
or  course  underground  is  known,  as  in  the  case  of  the  river 
Mole,  it  cannot  be  interfered  with.  It  is  otherwise  when 
nothing  is  known  as  to  the  sources  of  supply ;  in  that  case^ 
as  no  right  can  be  acquired  against  the  owner  of  the  land 
under  which  the  spring  exists,  he  may  do  as  he  plesses 
with  it,  and  if  in  mining  or  draining  his  land  he  taps  a 
spring,  he  cannot  be  made  responsible.  J  The  whole  of  the 
judgment  in  Dickinson  v.  Tk$  Grand  Junction  Canal 
Company  (a)  relates  to  the  right  to  vrater  after  it  has 
actually  risen  to  the  surface.  Here  the  spring  is  eot  off 
before  it  comes  to  the  surface. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  must  be 
discharged.  The  law  of  the  case  is  dear  and  undoubted. 
This  was  a  natural  spring,  the  waters  of  whidi  had  acquired 
a  natural  channel  from  its  source  to  the  riven  It  is  absurd 
to  say  that  a  man  might  take  the  water  of  such  a  stream 
four  feet  from  the  surface. 

Mabtin,  B. — I  am  of  the  same  opinion.     The  ownen 

of  lands  adjoining  a  stream,  from  its  source  to  the  sea,  baie 

•   a  natural  right  to  the  use  of  the  water  of  iL    A  river 

(a)  7  Ezeh.  282. 
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begins  at  its  source,  when  it  comes  to  the  surface,  and  the 
owner  of  the  land  on  which  it  rises  cannot  monopolize  all 
the  water  at  the  source  so  as  to  prevent  its  reaching  the 
lands  of  other  proprietors  lower  down. 

Watson,  B. — There  was  ample  evidence  to  go  to  the 
jury.  This  was  an  ancient  spring  with  which  the  defend- 
ants had  no  right  to  interfere.  It  is  clear  that  they  could 
not  have  diverted  it  at  ten  yards  from  the  source,  and  the 
stoppage  at  the  spring  head  is  just  as  mudi  a  diversion  as 
if  the  water  had  been  taken  lower  down. 

Rule  dischaiged. 
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Denison  v.  Holliday  and  Others. 


Jan.  22. 


JjiJECTMENT  to  recover  possession  of  seams  of  coal  S.D.,b«Bg 

seised  in  foA  of 

within  and   under  the  several  parcels  of  land  called  the  certain  Uods 

under  which 
were  mines  of  coal,  in  June,  1805,  mortgaged  in  fee  the  lands  and  mines  to  T.  T.  to  secore 
550/.  and  interest.  S.  D.  bj  her  will,  dat^  the  15th  September,  1809,  defised  to  her  seren 
children,  as  tenants  in  common  in  fee,  all  the  mines  under  the  said  lands,  and  all  her  real 
estates  (except  the  said  mines)  to  J.  8.,  W.  W.  and  W.  D.,  their  heirs  and  assigns,  upon 
trust  to  sell  the  said  real  estates  (except  as  before  excepted).  On  the  26th  December,  1812, 
S.  D.  demised  to  J.  S.  and  W.  W.  two  seams  of  the  coal  under  the  said  lands  for  a  term  of  fifty 
jears  at  a  rent  of  105/.  8.  D.  died  in  1814»  and  the  rent  was  paid  to  her  seven  children. 
T.  T.,  the  mortgagee,  by  his  will,  dated  the  1 7th  October,  1810,  devised  all  freehold  estates 
held  by  him  in  mortgage  to  J.  H.  and  J.  J.,  their  heirs  and  assigns,  and  soon  after  died.  By 
indentures  of  lease  and  release,  the  latter  dated  10th  June,  1815,  between  J.  8.,  W.  W.  and  W.  D., 
devisees  and  trustees  named  in  the  will  of  6.  D.,  of  the  first  part,  J.  H.  and  J.  J.,  trustees  and 
executors  named  in  the  will  of  T.  T.,  of  the  second  part,  J.  T.  (a  mortf  affee  of  other  premises) 
of  the  third  part,  and  B.  K.  of  the  fourth  part :  after  recitinff  (inter  alia)  the  mortgage  by  8.  D. 
to  T.  T.,  and  that  J.  8.,  W.  W.  and  W.  D.,  in  execution  of  the  trusts  of  the  will  of  8.  D.,  had 

Sut  up  for  sale  by  auction  the  lands  comprised  in  the  said  mortgage,  at  which  sale  B.  R.  was 
eclared  the  purchaser  of  the  said  lands  (except  the  mines  and  beds  of  coal  under  the  same)  for 
the  price  of  1 149/.  15(. ;  it  was  witnessed  that  J.  H.  and  J.  J.  (at  the  request  and  by  the  direc- 
tion and  appointment  of  J.  S.,  W.  W,  and  W.  D.)«did  bargain,  sell,  release,  &c.,  unto  B.  K.  the 
said  closes  of  land,  **  together  with  all  and  singular  the  out-houses,  buildiuffs,  gardens,  &c., 
waters,  water  courses,  &c.,  muarries**  (omitting  the  word  ** mines"),  except  and  always  reserved, 
unto  the  said  J.  8.  and  W.  w.  during  the  term  of  thirty  years,  all  the  mines  and  beds  of  coal 
under  the  said  closes  of  land  with  liberty  to  dig  and  sink  pits,  &c.,  for  working  the  coal :  to  hold 
the  said  closes  of  land  (except  as  before  excepted)  unto  the  said  B.  K.,  hu  heirs  and  assigns  for 
ever  i-^Mtld,  that  under  this  conveyance  the  mines  or  seams  of  coal  did  not  pais  to  B.  K. 
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1867.       Upper  Royd,  the  Middle  Rojd,  the  Low  Royd  and  the 

02^^,      hong  Royd,  which  were  formerly  io  the  tenure  and  occa- 

HoLUDAT.    V^^^^  ^f  Sarah  Deniaon,  and  are  situate  in  the  township 

of  Drighlington,  in  the  coanty  of  TorL     The  defendants 

appeared  and  defended  for  the  whole  of  the  premises 

mentioned  in  the  writ 

The  caose  came  on  to  be  tried  before  Piatt,  B.»  at  the 
Yorkshire  Sammer  Assizes,  1855,  when  a  verdict  was  found 
for  the  claimant,  subject  to  the  opinion  of  the  Court  upon 
the  following  case. 

Sarah  Denison,  being  seised  in  fee  simple  of  the  several 
closes  hereinafter  mendoned,  by  indentures  of  lease  and 
*  release,  bearing  date  respectively  the  4th  and  5th  October, 
1793,  made  between  the  said  Sarah  Denison,  of  the  one 
part,  and  N.  Nicholls,  of  the  other  part,  did  grant,  bargain, 
sett,  release,  and  confirm  unto  the  said  N.  Nicholls,  his 
heirs  and  assigns,  all  the  four  several  closes  or  parcels  of 
land  described  in  the  writ  of  ejectment  in  this  action, 
together  with  aU  the  hereditaments  and  appurtenants 
thereof:  habendum  to  the  use  of  the  said  N.  NichoUs,  his 
heirs  and  assigns  for  ever,  subject  to  a  proviso  for  redemp- 
tion by  the  said  Sarah  Denison,  on  payment  of  550L  and 
interest,  at  the  time  and  at  the  rate  therein  mentioned. 

By  indentures  of  lease  and  release,  bearing  date  re- 
spectively, the  7th  and  8th  June,  1805,  the  latter  made 
between  N.  Nicholls,  of  the  first  part,  the  said  Sarah 
Denison,  of  the  second  part,  and  Timothy  Topham,  of  the 
third  part,  the  said  four  closes  of  land  with  the  appur- 
tenances^ were  granted,  released,  and  transferred  unto  and 
to  the  use  of  the  said  Timothy  Topham,  his  heirs  and 
assigns,  discharged  of  Che  proviso  for  redemption  in  the  above 
indenture  mentioned,  but  subject  thereto  on  payment  by 
Sarah  Denison,  to  Timothy  Topham,  of  550iL  and  interest, 
on  a  day  therein  mentioned,  which  not  having  been  paid. 


HILARY   TERMy   20  VICT.  633 

the  estate  and  interest  of  the  said  Timothy  Tophara,  in  the        1857. 
said  mortgaged  premises  became  absolute  at  law.  d^^""*^ 

Sarah  Denison  remained  in  possession  of  the  mortgaged  o* 

premises,  and  wrought  the  coals  therein  for  several  years 
after  the  date  of  the  mortgage  to  N.  NichoUs. 

By  her  will  duly  executed  and  attested  as  required  by 
law  to  pass  real  estates  of  inheritance,  and  dated  15th 
September,  1809,  Sarah  Denison  bequeathed  (inter  alia)  as 
follows: — "  All  and  every  the  mines,  veins,  beds,  and  seams 
of  coal,  lying  within  and  under  divers  lands  and  grounds 
of  and  belonging  to  me  in  the  township  of  Drighlington, 
which  I  have  demised  to  William  Woodhead,  for  a  long 
term  of  years,  subject  to  the  payment  to  me,  my  heirs  and 
assigns,  of  the  yearly  rent  of  10521,  I  give,  devise,  and 
bequeath  unto  and  equally  amongst  my  seven  children 
(naming  them),  absolutely  and  for  ever,  according  to  the 
nature  thereof  respectively,  they  my  said  children  and  their 
several  heirs,  executors,  &c.,  to  take  and  hold  the  same 
as  tenants  in  common,  and  not  as  joint  tenants;  and  all  and 
every  my  messuages,  cottages^  lands,  tenements  and  heredi- 
taments, situate  in  the  township  of  Drighlington  aforesaid 
(save  and  except  the  said  mines,  veins,  bed  and  seams  of 
coal  hereinbefore  specifically  devised  and  disposed  of),  I 
give  and  devise  unto  and  to  the  use  of  John  Scholefield, 
William  Woodhead,  and  William  Denison,  their  heirs  and 
assigns,  upon  trust,  that  they  my  said  trustees  shall,  after 
my  decease,  sell  and  dispose  of  the  same  messuages,  cottages, 
lands,  &c.  (except  as  before  excepted)." 

The  claimant  in  this  action  Joshua  Denison,  is  the 
grandson  of  Thomas  Denison,  who  was  the  eldest  son  of 
the  said  Sarah  Denison,  and  as  such  is  heir  at  law  of 
the  said  Sarah  Denison.  The  said  John  Scholefield  and 
William  Woodhead,  the  devisees  of  Sarah  Denison,  died, 
the  former  in  the  year  1825,  the  latter  in  the  year  1840, 
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leaving  William  Denison,  their  co-trustee,  them  sunriviDg. 

The  said  William  Denison  died  in  the  year  1852,  never 

«.  having  been  married,  and  intestate  as  to  any  tnist  estates 

HOLUDAT. 

then  vested  in  him.     The  claimant  is  his  heir  at  law. 

Bj  indenture  of  lease,  dated  the  26th  December,  1812, 
and  made  between  the  said  Sarah  Denison,  of  the  one 
part,  and  John  Scholefield  and  William  Woodhead,  of  the 
other  part,  the  said  Sarah  Denison  granted  and  demised  to 
the  said  John  Scholefield  and  William  Woodhead,  dX  those 
two  several  mines,  veins,  beds,  or  seams  of  coal  (commonlj 
called  the  stone  coal  uid  the  first  black  coal)  lyii^  and 
being  within  and  under  those  five  several  doses  or  parceb 
of  land  called  the  Upper  Boyd,  the  Middle  Royd,  the 
Low  Royd,  and  the  Long  Royd,  and  the  Rough  Pasture, 
and  also  within  and  under  those  four  several  other  doses, 
the  estate  of  Mr.  Hudson,  three  of  the  doses  being  caOed 
the  Royal  Closes,  and  the  other  Whitley  Park :  with  the 
liberties,  powers,  &c.,  of  raising  and  landing  the  seams  of 
coal,  &c. :  habendum,  fix>m  the  1st  January,  then  next  for 
the  term  of  fifty  years,  at  the  yeaiiy  rent  of  105/.  for  the 
first  twen^-pne  years  of  the  term,  to  be  increased  upon 
more  than  an  acre  of  the  coal  being  worked  The  tiro 
seams  of  coal  thus  demised  were  wrought  by  the  lessees 
till  about  fifteen  years  ago:  a  part  of  each  of  the  ssid 
seams  of  coal,  and  of  those  portions  thereof  under  the 
four  doses  mentioned  in  the  writ  of  ejectment,  is  still 
unwronght 

Sarah  Denison  died  in  1814,  without  having  revoked  or 
altered  her  wilL  The  steward  to  Scholefield  and  Wood- 
head,  while  they  worked  the  mines^  pud  the  rent  to  the 
seven  devisees  under  her  will 

The  said  Timothy  Topham,  by  his  will  duly  executed 
and  attested  as  by  law  to  pass  real  estates  of  inheritance, 
and  dated  the  17th  October,  1810,  devised  all  such  freehold 
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estates  as  then  stood  conveyed  to  him  in  mortgage  to 
James  Harpham  and  Joseph  Jackson,  their  heia  and 
assigns.  The  said  Timothy  Topham  died  soon  after  making 
his  will  without  having  revoked  or  altered  the  same. 

By  indentore  of  release  (a)  of  four  parts,  dated  the  10th 
June,  1815,  and  made  between  the  said  John  Seholefield, 
William  Woodhead,  and  William  Denbon,  devisees  and 
trustees  named  in  the  will  of  Sank  Denison,  of  the  first 
part,  the  said  James  Harpham  and  Joseph  Jackson,  trustees 
and  executors  named  in  the  will  of  the  said  Timothy 
Topham,  of  the  second  part,  John  Taylor,  oi,  &c.  (who 
was  a  party  to  the  said  indenture  as  mortgagee  of  other 
premises  therein  conveyed)  of  the  third  part,  and  Benjamin 
King,  of,  &C.,  of  the  fourth  part:  after  reciting  (inter  alia) 
the  mortgage  in  fee  by  Sarah  Denison  to  N.  Nicfaolls, 
the  assignment  of  that  mortgage  to  Timothy  Topham,  the 
will  of  Sarah  Denison  and  her  death,  the  will  of  Timothy 
Topham  and  hb  death :  and  further  reciting  that  the  said 
John  Sdiolefiekl,  William  Woodhead,  and  William  Denison, 
in  pursuance  and  execution  of  the  trusts  vested  and  reposed 
in  them  by  the  will  of  the  said  Sarah  Denison,  caused  an 
auction  to  be  held  at  the  house  of,  and  for  the  sale  of 
the  real  estates  of  the  said  Sarah  Denison,  and,  amongst 
them,  of  the  several  closes  or  parcels  of  land  or  ground, 
tenements  and  hereditaments  comprised  in  the  said  several 
mortgage  securities,  at  which  sale  the  said  Benjamin  King 
was  the  highest  bidder  for  and  was  declared  the  purchaser 
of  the  same,  &a  (save  and  except  the  mines  and  beds  of 


(a)  The  plaintiflTs  counsel,  in 
the  course  of  the  argument,  refer- 
red to  the  lease  dated  9tfa  June, 
which  contained  the  following 
exception : — ^  Save  and  except 
and  always  reserved  unto  the  said 
J.  Seholefield  and  W.  Woodhead, 


their  executors,  &c.,  during  the 
term  of  thirty  years,  to  be  com- 
puted firom  the  Ist  January  now 
last  past,  all  mines  and  beds  of 
coal  lying  and  being  within  and 
under  the  said  several  closes  of 
land  or  ground.** 


1857. 
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1867.       co&I  lying  Ai^d  being  within  and  under  the  sud  closes 

^^"^'^"^      or  parcels  of  land  or  ground)  at  and  for  the  price  of 

9.  1149L  15f.:  also  reciting  that  the  said  John  Sbholefield 

HOLLIDAT.  »TT.ii.  «y        Ji 

and  William  Woodhead  are  now  become  possessed  of 
and  legally  entitled  to  the  said  mines  and  beds  of  cosl, 
so  excepted  as  aforesaid;  ''also  reciting  that  the  ssid 
principal  sum  of  550iLy  and  no  more,  was  then  due  and 
owing  to  the  said  James  Harpham  and  Joseph  Jaduoa 
upon  the  sidd  mortgage  security  to  the  said  Timothj 
Topham;  it  was  by  the  said  indenture  witnessed,  that 
for  and  in  consideration  of  the  sum  of  650^  (part  of  the 
said  purchase  money)  by  the  said  Benjamin  Eing^  at  the 
request  and  by  the  direction  of  the  said  John  Scholefield, 
William  Woodhead,  and  William  Denison  (testified  by 
their  respectively  being  parties  to  and  executing  the  said 
indenture),  in  hand  well  and  truly  paid  to  the  said  James 
Harpham  and  Joseph  Jackson ;  and  also  for  and  in  coosi- 
«  deration  of  a  certain  other  sum  of  money  (residue  of  the 
said  purchase  money)  to  the  said  John  Schol^fiddi  W3Bm 
Woodhead^  and  William  Demson^  in  hand,  well  and  tniiy 
pdd,  they  the  said  James  Harpham  and  JosejA  JacboD 
(at  the  request  and  by  the  direction  and  appointment  of  the 
said  John  »Scholefield,  William  Woodhead,  and  WilGsm 
Denison,  testified  as  aforesaid),  did  by  the  said  indenture 
bargain,  sell,  release  and  confirm,  and  the  said  John  Schole- 
field,  William  Woodhead,  and  William  Denison,  and  each 
and  every  of  them,  did  grant,  bargain,  sell,  alien,  release, 
ratify  and  confirm  unto  the  said  Benjamin  King^  his  hein 
and  assigns  (amongst  other  tenements  and  hereditaments)! 
all  the  several  closes  or  parcels  of  land  described  in  the 
writ  of  ejectment  in  this  action,  together  with  all  and 
singular  houses,  outhouses,  edifices,  buildings,  gaidem, 
yards,  fi-onts,  firontsteads,  ways,  paths,  passages,  watei^ 
watercourses,    ditches,   drains,    fences^    quarrUit   woodi» 
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underwoods,  commons,  and  right  and  title  of  and  to  common  1857. 
liberties,  easements,  profits,  privileges,  advantages,  emola-  deribon 
ments,  and  appurtenances  whatsoever  to  the  said  several  ^qj^j^j^^ 
closes  of  land  or  ground,  tenements,  and  hereditaments, 
hereinbefore  mentioned  and  intended  to  be  hereby  granted 
and  released,  or  any  part  thereof,  respectively  belonging,  or 
in  anywise  appertaining"  (aU  which  said  closes,  &c.,  were 
then  in  the  actual  possession  of  the  said  Benjamin  King 
by  virtue  of  a  bargain  and  sale  thereof,  &c.),  **and  the 
reversion  and  reversions,  remainder  and  remainders,  yearly 
and  other  rents,  issues  and  profits  thereof,  and  of  every 
part  thereof  respectively ;  and  all  the  estate  and  estates^ 
right,  title,  interest,  term  and  terms  for  years,  use,  trust, 
possession,  property,  claim  and  demand  whatsoever,  as  well 
legal  as  equitable,  of  them  the  said  John  Scholefield, 
William  Woodhead,  William  Denison,  James  Harpham, 
Joseph  Jackson  (and  John  Taylor)  respectively,  of,  in,  to, 
or  out  of  the  same  closes  or  parcels  of  land,  &c«,  every  or 
any  part  thereof  respectively,  and  all  deeds,  &c.,  save  and 
except,  and  always  reserved  unto  the  said  John  Scholefield 
and  William  Woodhead,  their  executors,  &c.,  during  the 
term  of  thirty  years,  to  be  computed  firom  the  1st  daty  of 
January  now  last  past,  all  the  mines  and  beds  of  coal  lying 
and  being  within  and  under  the  several  closes  or  parcels  of 
land  or  ground  hereinbefore  described,  and  hereby,  or 
mentioned  and  intended  to  be  hereby,  granted  land  released, 
together  with  fiiU  and  fi-ee  liberty  and  authority  to  and  for 
the  naid  John  Scholefield  and  William  Woodhead  respect- 
ively, and  their  several  executors,  &&,  and  his,  their,  or 
any  of  their  agents,  servants,  colliers,  workmen,  and  labour- 
ers, and  every  of  them,  firom  time  to  time  and  at  all  times 
during  the  term  aforesaid,  to  bore,  try,  search  for,  work, 
dig,  sink,  sough  for,  get,  raise,  and  land  all  or  any  part  of 
the  said  excepted  mines  and  beds  of  coal ;  and  also  all  the 
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mines  and  beds  of  coal  lying  or  being  within  and  under  a 
certain  doae  of  land  the  estate  of  Luke  Croaby,  called  the 
Lower  Grey  Stone,  and  abo  within  and  under  fiiur  several 
other  closes  or  parcels  of  land  the  estate  of  William  Hndson, 
and  now  respectively  called  the  Three  Royds  and  the 
Whitley  TtA,  all  situate  within  Darlington  aforesaid,  and  to 
make,  dig,  break,  or  sink  any  pit  or  piti^  shaft  or  shafts 
level  or  levels,  sluice  or  slnice^  and  any  other  act  or  acts^ 
device  or  devices  whatsoever  needful  or  necessary  for  the 
searching  for,  finding,  working,  raising,  landing  and  laying 
of  the  said  coal ;  and  also  for  the  conveying  from  the  work 
or  works  which  shall  be  erected  or  used  in  or  about,  or  in 
respect  o(  the  same  mines  or  beds  of  coals,  or  any  of  them, 
all  such  water  or  waters  as  are  or  shall  be  prejudicial  to 
the  same  work  or  works ;  and  also  together  with  full  and 
finee  liberty,  power,  and  authority  to  and  for  the  said  Jchn 
Scholefield  and  William  Woodhead  respectively,  and  their 
several  executors,  &c.,  and  their,  or  any  of  their,  servants^ 
agenti^  and  workmen,  to  rank,  stack,  and  lay,  as  well  the 
said  coal  so  to  be  landed  and  raised  as  aforesaid  as  also  all 
the  stone,  earth,  rubbish,  slack,  metal,  and  refuse  whidi 
shall  be  wrought,  dug,  raised,  or  landed  in  the  searching 
for  or  working  the  said  mines  or  beds  of  coals,  or  any  part 
thereof  respecdvely ;  and  to  continue  the  same  so  ranked, 
stacked  and  laid  during  their  or  any  of  their  fi«e  will  and 
pleasure,  in  or  upon  the  said  three  first  mentioned  closes  or 
parcels  of  land  or  ground  called  the  Royds  (the  land  under 
which  the  seams  of  coal  in  question  are)^  or  any  part  thereof 
respectively,  and  also  fiill  and  free  liberty,  power,  and 
authority  to  and  for  the  said  John  Scbolefield  and  William 
Woodhead  respectively,  and  their  several  executors^  &&, 
and  his,  their,  or  any  of  their  agents,  servants,  and  work- 
men, to  take  lead  and  carry  away,  as  well  the  said  coal  so 
to  be  raised  and  landed  as  aforesaid  as  also  all  the  stone. 
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earth,  and  slack,  metal,  and  refuse  so  to  be  wrought,  dug,        1857. 
nused,  and  landed  as  aforesaid,  by  means  of  ways  and  roads 
to  be  made  by  them,  or  any  of  them,  in,  through,  and  over  «. 

the  said  three  last  mentioned  closes  of  land  or  ground,  or 
any  of  them,  or  any  part  or  parts  thereof  respectively:  So 
always  and  upon  this  express  condition,  that  no  coal  shall 
be  got  under  the  said  messuage  or  dwelling  house  hereby, 
or  mentioned  and  intended  to  be  hereby,  released  or  other- 
wise assured ;  nor  shall  any  pit  or  shaft  be  made,  sunk,  or 
opened,  or  any  roads  or  ways  be  made  or  used  in,  upon,  or 
over  either  of  the  said  closes  or  parcels  of  land  or  ground 
called  the  Long  Boyd  and  the  Old  Pasture ;  nor  shall  the 
soil  or  surface  thereof,  or  of  any  part  thereof  respectively, 
be  dug,  taken  up,  broken,  or  in  anywise  injured  for  the 
purpose  of  getting,  leading  or  carrying  away  the  said  mines 
or  beds  of  coal  or  any  part  thereof,  or  for  any  other  purpose 
whatsoever;  and  so  as  and  upon  this  further  express  condi- 
tion, that  the  said  John  Scholefield  and  William  Woodhead 
respectively,  and  their  several  executors,  &c.,  and  their  and 
every  of  their  agents,  servants,  and  workmen,  do,  or  cause, 
or  permit,  or  suffer  to  be  done,  as  little  hurt  or  damage  to 
the  said  Benjamin  King,  his  heirs  and  assigns,  and  the 
owner  or  owners,  and  occupier  or  occupiers,  for  the  time 
being  respectively  of  the  said  closes  or  parcels  of  land  or 
ground,  tenements  and  hereditaments  hereinbefore  men- 
tioned and  intended  to  be  hereby  released  or  otherwise 
assured,  as  they  possibly  can  on  the  occasions  aforesaid,  and 
so  as  and  upon  this  further  express  condition,  that  the  said 
John  Scholefield  and  William  Woodhead,  their  executors, 
&c.,do  and  shall  pay  and  make  to  the  said  Benjamin  King, 
his  heirs  and  assigns,  and  the  owner  or  owners,  and  occu- 
pier or  occupiers  for  the  time  being  of  the  same  closes 
or  parcels  of  land  or  ground,  tenements  and  hereditaments, 
such  satisfaction  as  hereinafter  is  covenanted  to  be  made 
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18^7.       ou(  and  Tpaiil,  not  only  for  the  damage  to  the  beibage 

'!^     '      but  for  damage  or  spoil  of  ground  and  soil,  or  other- 

c.  wise  to  be  occasioned  by  the  winnine  or  working  of  the 
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said  mines  or  beds  of  coal,  or  any  of  them,  or  by  the 
landing,  stacking  and  carrying  away  the  coal  to  be  won, 
raised,  and  got  as  aforesaid,  or  by  using  or  exercising  all  or 
any  of  the  liberties,  powers,  and  privileges  hereby  reserved : 
To  have  and  to  hold  the  said  several  closes  or  parcels  of  land 
or  groundy  messtioge  or  dtoeUing  house,  and  all  and  singular 
otlier  the  tenements  and  hereditaments  hereinbefore  described 
and  mentioned,  and  intended  to  be  hereby  released  or  otherwise 
assured,  with  their  and  every  of  their  appurtenances  (exeqd 
as  before  excepted  and  subject  as  aforesaii),  unto  the  sud 
Benjamin  King,  his  heirs  and  assigns,  to  the  only  proper 
use  and  behoof  of  the  said  Benjamin  King  and  of  his  heirs 
and  assigns  for  ever.** — There  were  covenants  by  John 
ScholeBeld  and  William  Woodhead  with  Benjamin  King, 
that  they  would  during  the  term  of  thirty  years  win  the 
coal  in  a  workmanlike  manner  and  leave  suflScient  support 
for  the  surface,  and  pay  a  surface  rent,  and  that  it  should 
be  lawful  for  Benjamin  King  to  inspect  the  mines,  &c. 

The  defendants  claim  the  seams  of  coal,  possession  of 
which  is  sought  to  be  recovered  in  this  action,  under  the 
said  conveyance  to  Benjamin  ELing;  and  for  the  purpose  of 
this  case  the  claimant  admits  that  they  have  a  good  title  to 
all  that  passed  to  Benjamin  King,  by  that  conveyance. 
Benjamin  Ejng,  and  those  claiming  and  who  now  claim 
through  and  under  him,  have  been  in  possession  of  the 
surface  of  the  lands  conveyed  by  the  indenture  of  the  10th 
of  June,  1815,  ever  since  the  date  of  that  deed*  The  de- 
fendants b^an  working  the  third  seam  of  coal  on  the  lands 
conveyed  to  B.  King  in  the  year  1851. 

J.  Harpham,  one  of  the  trustees  4md  devisees  of  J.  Top- 
ham,  died  in  the  year  1820,  leaving  J.  Jackson  his  cotrostee 
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him  sunriviDg.    J.  Jackson,  by  bis  will  duly  executed,  &c.,        1857. 

and  dated  tbe  2l8t  of  February,  1829,  devised  to  his  wife 

and  W.  Bottomley,  their  heirs  and  assigns,  all  the  messuages,  «• 

1        J         a  1  .    1  .  .  .  HOLLIDAY. 

lands,  &c.,  which  at  the  time  of  his  decease  should  be 
vested  in  him  upon  any  trusts  or  by  way  of  mortgage.  The 
said  J.  Jackson  died  in  1841,  without  having  revoked  or 
altered  his  will 

By  indenture  dated  the  11th  of  June,  1855,  and  made 
between  the  said  W.  Bottomley  of  the  one  part,  and  the 
said  Joshua  Denison,  the  claimant  in  this  action,  of  the 
other  part,  it  was  witnessed  that  in  consideration  of  61,  W. 
Bottomley,  as  surviving  trustee,  did  thereby  grant,  release  and 
convey  unto  Joshua  Denison,  his  heirs  and  assigns,  all  and 
every  the  said  mines,  beds,  veins  or  seams  of  coal,  lying 
and  being  within  and  under  all  those  three  closes  in  the 
township  of  Drighlington  in  the  county  of  York,  commonly 
called  or  known  by  the  name  of  the  Royds,  and  of  and  in 
all  that  close  or  parcel  of  ground  commonly  called  or  known 
by  the  name  of  the  Long  Royd :  habendum  unto  Joshua 
Denison,  his  heirs  and  assigns,  to  the  uses  and  upon  the 
trusts  of  the  thereinbefore  recited  will  of  the  said  Sarah 
Denison  deceased,  and  of  the  deed  of  conveyance  to  the 
claimant  of  the  10th  of  June,  1815. 

The  question  for  the  opinion  of  the  Court  is,  whether 
tbe  claimant  is  entitled  to  recover  possession  of  all  or  any  of 
the  seams  of  coal  mentioned  in  the  writ  of  ejectment ;  and 
if  the  Court  shall  be  of  opinion  that  he  is  so  entitled,  then 
the  verdict  for  the  claimant  is  to  stand ;  but  if  the  Court  shall 
be  of  a  contrary  opinion,  then  a  nonsuit  is  to  be  entered. 

HayeSf  Serjt,  (Malcolm  Kerr  with  him)  argued  for  the 
plaintiff  (January  19). — The  plaintiff  is  entitled  to  recover 
all  the  seams  of  coal.  The  apparent  intention  of  the  parties 
lA'as  that  the  mines  should  not  pass  by  the  release  of  the 
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1857.        ^^^  of  JuDe,  1815,  to  Benjamin  King,  through  whom  the 

^i;'""'     '      defendants  claim.    That  indenture  recites  that  Benjamin 
Dknisoh  ^ 

V.  _  King  was  the  purchaser  of  the  lands,  except  the  mines  and 
beds  of  coal'  under  the  same.  Even  if  the  exception  had 
been  omitted,  the  mines  would  not  have  passed,  it  appear- 
ing from  the  recital  that  it  was  the  intention  of  the  parties 
that  they  should  not  pass.  It  is  merely  a  presumption  of 
law  that  a  conveyance  of  land  includes  not  only  the  surfiice, 
but  everything  over  and  under  iL  The  general  words  of 
a  conveyance  may  be  controlled  by  a  particular  recitaL  In 
Doe  d.  Freehnd  v.  Burt  (a),  it  was  held  that  a  demise  of 
premises,  part  of  which  was  a  yard,  did  not  pass  a  cellar 
under  the  yard,  it  appearing  to  have  been  the  intention 
of  the  parties  that  the  cellar  should  not  pass.  Here  the 
recital  distinguishes  the  land  from  the  mines,  and  conse* 
quently  the  latter  will  not  pass.  The  exception  of  the 
mines  for  the  term  of  thirty  years  is  to  Scholefield  and 
Woodhead,  who  had  no  legal  estate,  but  only  an  equity 
of  redemption ;  and  therefore  it  could  not  operate  as  an 
exception  or  reservation  properly  so  called,  for  an  exception 
can  only  be  in  fiivour  of  the  party  conveying  the  legal 
estate:  Sbep.  Touch.  77;  Co.  Lit  47a;  Chet/uun  v.  ffil-^ 
liamson  (6).  But  as  Benjamin  King  is  a  party  to  the 
indenture,  the  exception  might,  as  against  him,  operate  as 
a  new  grant  of  the  mines:  Wickham  v.  Hawker  (c).  The 
object  of  the  exception  was  to  grant  to  Scholefield  and 
Woodhead,  who  were  lessees  of  two  of  the  seams,  certain 
sur&ce  rights,  so  that  they  might  effectually  work  the  coaL 
That  construction  may  be  put  on  the  exception  consist- 
ently with  every  provision  in  the  deed.  Moreover,  a 
conveyance  by  lease  and  release  is  founded  on  the  pos- 
sessory estate  arising  from  the  bargain  and  sale ;  but  hei« 

(a)  1  T,  B.  701.  (6)  4  East,  409. 

(c)  7  W.  &  W.  63. 
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the  lease  excepts  the  mines  of  cools  for  thirty  years*  and 
conseqaently  the  release  cannot  operate  on  them. 

Atherton  {CleaAy  with  him),  for  the  defendant — ^The 
intention  of  the  parties  mast  be  ascertained  by  the  applica- 
tion of  the  ordinary  rules  of  construction.  The  conveyance 
of  the  10th  of  June,  1815,  contains  words  sufficient  to  pass 
the  land  from  the  surface  to  the  centre.  It  is  true  that 
Scholefield  and  Woodhead  were  parties  to  that  conveyance, 
but  they  were  inoperative  parties,  since  they  had  no  legal 
estate.  It  is  clear  that  this  exception  is  not  an  exception 
or  reservation  properly  so  called :  Wichham  v.  Hawker  (a); 
Graham  v.  Ewart  (6).  Then,  what  is  its  effect  ?  Under 
the  conveyance  in  question,  the  legal  estate  in  the  mines 
passed  to  B.  King,  and  the  exception  operated  as  a  grant 
from  King  to  Scholefield  and  Woodhead,  of  all  the  mines 
for  a  term  of  thirty  years.  That  term  having  expired,  the 
property  in  the  mines  vests  in  the  defendant,  who  claims 
through  King.  The  lease  of  the  26th  of  December,  1812, 
from  Sarah  Denison  to  Scholefield  and  Woodhead,  and 
which  she  granted  after  her  mortgage  in  fee,  did  not 
include  the  seams  of  coal,  which  are  the  subject  of  this 
action,  and  that  lease  would  not  expire  until  January  1863. 
Therefore  Scholefield  and  Woodhead,  who  previously  to  the 
conveyance  of  the  10th  of  June,  1815,  had  no  legal  estate 
either  in  the  mines  or  the  surface,  but  only  an  equitable 
interest  for  a  certain  term  in  two  of  the  seams  of  coal, 
obtained  by  that  conveyance,  as  an  equivalent  for  such 
interest,  a  lease  of  all  the  mines  for  a  term  of  thirty  years, 
with  surface  rights  to  enable  them  to  work  the  coal.  It 
is  not  unreasonable  to  suppose  that  they  agreed  to  accept 
a  lease  for  a  shorter  period  with  additional  rights,  in  lieu 
of  their  equitable  interest  for  the  term  of  fifty  years.    The 

(a)  7  M.  ft  W.  63.        (p)  1 1  Exch.  826.    In  error,  anU,  p.  550. 
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woidsy  ^except  the  mines"  in  the  recital,  are  explained  by 
the  exception  in  the  conveying  part  of  the  deecL  K  those 
words  had  been  omitted  in  the  recital,  there  would  have 
been  no  difficulty.  Tlie  rule,  that  general  words  in  a 
deed  may  be  qualiBed  by  a  recital,  does  not  apply  here, 
because  the  amount  of  interest  created  by  this  deed  is 
defined.  The  legal  estate  in  both  the  land  and  mines 
being  in  the  trustees  of  Topham,  it  was  competent  fiir 
them  to  convey  both  to  a  purchaser,  and  they  have  osed 
words  sufficient  for  that  purpose.  Unless  the  mines  passed, 
no  effect  can  be  given  to  the  exception. 

Hayes,  Serjt.,  replied. 

Cur.  ado,  vuiL 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  is  an  action  of  ejectment  whidi 
was  tried  before  Sir  T%nnas  Ftatt,  at  the  Yorkshire  Summer 
Assizes,  1855 :  a  verdict  was  entered  for  the  pluntiff,  sub- 
ject to  a  special  case.  The  ejectment  was  brought  to 
recover  the  possession  of  several  seams  of  coal  under  certain 
lands  in  that  county.  The  question  depends  endrely  upon 
the  construction  of  a  conveyance  by  lease  and  release.  The 
release  is  dated  the  10th  of  June,  1815 ;  but  in  order  to  its 
right  understanding,  it  is  essential  to  state  with  precision 
the  interests  of  the  several  parties  to  it 

One  Sarah  Denison  was  originally  seised  in  fee  simple  of 
the  lands  under  which  the  seams  of  coal  are ;  and  by  inden- 
tures of  lease  and  release,  the  latter  bearing  date  the  8th 
of  June,  1805,  to  which  she  was  a  party,  they,  including  the 
coal,  were  conveyed  to  one  Timothy  Topham,  as  mortgagee 
in  fee,  to  secure  the  payment  of  5502.  and  interest 

Sarah  Denison,  being  the  owner  of  the  equity  of  re- 
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demption,  by  her  mil  duly  executed  and  dated  the  15th  of 
September,  1809,  devised  to  her  seven  children  as  tenants 
in  common  in  fee  all  the  mines,  veins,  beds  and  seams  of    „    «• 

HOLLIDAT. 

coal  lying  mthin  and  under  the  said  lands  and  others,  and 
which  by  the  will  she  stated  to  have  been  demised  to  one 
William  Woodhead,  his  executors,  &c.,  for  a  long  term  of 
years,  subject  to  a  yearly  rent  of  105/.  There  was  no  other 
evidence  given  at  the  trial  in  regard  to  this  term  alleged  to 
have  been  granted  to  William  Woodhead.  By  a  subsequent 
part  of  her  will,  she  devised  all  her  real  estate  (save  and 
except  the  said  mines,  veins,  beds  and  seams  of  coal  there- 
inbefore specifically  devised),  to  John  Scholefield,  William 
Woodhead  and  William  Denison,  their  heirs  and  assigns, 
upon  trust  to  sell  the  said  real  estate  (except  as  before 
excepted),  and  to  stand  possessed  of  the  purchase  money 
upon  certain  trusts. 

On  the  26th  of  December,  1812,  by  an  indenture  of  that 
date,  made  between  Sarah  Denison  of  the  one  part  and  the 
said  John  Scholefield  and  William  Woodhead  of  the  other 
part,  Sarah  Denison  demised  to  Scholefield  and  Woodhead 
two  seams  of  the  coal  lying  under  the  said  lands,  together 
with  various  rights  incidental  to  the  getting  or  winning  of 
it,  for  the  term  of  fifty  years  fix>m  the  1st  day  of  January 
then  next,  at  a  rent  of  105L  certain  for  the  first  twenty-one 
years  of  the  term,  to  be  increased  upon  n)ore  than  an  acre 
of  the  coal  being  worked.  The  lessees  worked  these  two 
seams  of  coal  until  about  fifteen  years  ago,  and  Sarah 
Denison  having  died  in  1814,  the  rent  continued  to  be  paid 
to  her  seven  children  under  the  devise  in  her  will. 

Timothy  Topham,  the  mortgagee,  by  his  will  duly  exe- 
cuted and  bearing  date  the  17th  of  October,  1810,  devised 
all  fireehold  estates,  held  by  him  in  mortgage  to  James 
Harpham  and  Joseph  Jackson,  their  heirs  and  assigns,  and 
soon  after  died. 
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Hub  being  the  state  of  thingB,  the  cooteyanoe  by  leMe 
and  release  befixe  mentioned,  was  execoted,  and  the  qnea- 
9.  tion  now  in  controTeny  between  the  parties  depends  npon 

Its  constmction.  It  is  expressed  to  be  made  between  the 
said  John  Schole6eld,  WillUin  Woodhead,  and  William 
Denison,  the  devisees  and  trustees  named  in  the  laat  will 
of  the  said  Sarah  Denison,  of  the  Brst  part,  the  said  James 
Harpham  and  Joseph  Jackson,  trustees  and  executors  named 
in  and  by  the  last  will  of  Timothy  Topham  of  the  second 
part,  John  Taylor  (who  was  a  mortgagee  of  certain  other 
premises)  of  the  third  part,  and  Benjamin  King  of  the 
fourth  part;  and  the  contention  on  behalf  of  the  defendants 
is,  that  by  this  conveyance  the  seams  of  coal  now  sought 
to  be  recovered  were  conveyed  to  Benjamin  King,  and 
it  is  agreed  that  if  they  were  not  the  plaintiff  is  entitled 
to  recover. 

The  release  begins  by  reciting  the  mortgage  in  fee  created 
by  Sarah  Denison,  and  that  the  estate  so  created  was  then 
vested  in  James  Harpham  and  Joseph  Jackson:  there  ia 
then  a  recital  as  follows : — **  That  the  said  John  Scholefield, 
William  Woodhead  and  William  Denison,  in  pursuance  and 
execution  of  the  trusts  vested  and  reposed  in  them  by  the 
will  of  the  said  Sarah  Denison,  caused  an  auction  to  be 
held  at  the  house  of,  &&,  for  the  sale  of  the  real  estates  late 
of  the  said  Sarah  Denison,  and  amongst  them  of  the  several 
closes  or  parcels  of  land,  &c,  comprised  in  the  said  mort- 
gage; at  which  sale  the  said  Benjamin  King  was  the  highest 
bidder  for,  and  he  was  declared  the  purchaser  of  the  said 
lands  (save  and  except  the  mines  and  beds  of  coal  lying 
and  being  within  and  under  the  same)  at  and  for  the  price 
or  sum  of  11492. 15«.,  and  that  the  said  John  Scholefield 
and  William  Woodhead  are  now  become  possessed  of  and 
lq;ally  entided  to  the  said  mines  and  beds  of  coal  so  excepted 
as  aforesaid."    It  was  further  recited  that  the  said  principal 
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sum  of  55021,  and  no  more,  was  then  due  and  owing  to  the 
said  James  Harpham  and  Joseph  Jackson  npon  the  said 
mortgage  security  to  the  said  Timothy  Topham ;  and  it  was  «• 

HOUtII>AT> 

by  the  said  indenture  witnessed,  &c.  (His  lordship  then  read 
the  parts  of  the  indenture  above  set  forth,  p.  636). — There 
are  then  contained  in  the  release  a  variety  of  covenants 
from  John  Scholefield  and  William  Woodhead  to  Benjamin 
King,  for  the  winning  of  the  coal  in  a  workmanlike  manner, 
for  the  leaving  props  for  preventing  injury  to  the  surface ; 
that  it  should  be  lawful  for  King  to  inspect  the  mines,  and 
in  fact  the  same  as  are  usually  found  in  the  demises  or 
grants  of  coal  by  the  owners  of  land  to  lessees. 

The  case  has  been  argued  before  us,  and  we  are  of 
opinion  that  the  plaintiff  is  entitled  to  our  judgment.  It 
was  agreed  on  both  sides,  that  the  exception  to  Scholefield 
and  Woodhead  of  the  mines  and  seams  of  coal  under  the 
lands,  for  the  term  of  thirty  years,  could  not  be,  and  was 
not,  an  exception  or  reservation  properly  so  called.  An 
exception  must  be  to  the  person  or  persons  who  convey 
the  legal  title,  and  to  him  or  them  alone :  Chetham  v.  WU" 
Kam8on{a)\  and  this  being  reserved  to  Scholefield  and 
Woodhead,  who  had  no  legal  estate  but  only  an  equity 
of  redemption^  it  could  not  operate  as  an  exception  or 
reservation;  but  the  release  having  been  executed  by 
Benjamin  King,  it  might  have  operated  as  a  new  grant 
from  him  of  the  mines  or  seams  of  coal  to  Scholefield  and 
Woodhead,  provided  the  same  were  conveyed  to  and  vested 
in  him  by  the  indenture  of  release  of  the  11th  of  June, 
1815>  and  it  was  the  true  intention  of  the  parties  as 
expressed  in  the  deed  that  it  should  so  operate :  WicKham 
V.  Hawker  {by  It  is  quite  clear,  however,  that  if  the  mines 
or  seams  of  coal  were  not  vested  in  him  he  could  not  grant 
them,  for  it  is  essential  to  a  grant  that  the  thing  granted 
should  be  vested  in  the  grantors. 

(a)  4  East,  469.  (h)  7  M.  ft  W.  63. 
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1857.  ^®  entirely  agree  with  the  learned  counsel  for  the 

^T^"'"^      defendant,  that  a  deed  most  be  construed  and  taken  to 

Dsaisos  ,     . 

v._  mean  that  which  its  terms  express;  and  that  it  is  the 
intention  of  the  parties  as  expressed  which  must  be  the 
construction.  But  in  this  case  we  think  the  intention  as 
expressed  is  really  pretty  clear.  The  vendors  were  Schole- 
field,  Woodhead  and  Denison,  the  trustees  under  Sarah 
Denison's  will.  The  release  states  that  they  were  so,  and 
that  they  as  such  caused  the  sale  to  be  made.  It  states  in 
the  most  express  terms  that  what  they  agreed  to  sell,  for 
the  purchase  money  of  1 149L  ISs.,  was  the  lands,  excepting 
the  mines  and  beds  of  coal  under  them.  Indeed  this  is  all 
they  could  sell  The  land,  minus  the  coal,  being  what  was 
devised  to  them.  It  is  quite  true  that  the  l^al  owners 
of  the  lands,  including  the  coal,  were  the  devisees  of 
Timothy  Topham,  viz.,  James  Harpham  and  Joseph 
Jackson,  and  they  were  necessary  parties  to  convey  a  legal 
title  to  Benjamin  King ;  but  their  only  real  interest  in  the 
subject  matter  of  the  sale  was  to  the  extent  of  550/.,  being 
less  than  one-half  of  the  purchase  money  of  the  land,  minus 
the  coal ;  and  provided  they  were  paid  this,  the  sale  and 
everything  connected  with  it  was  immaterial  to  them. 
They,  being  paid,  join  in  the  conveyance,  and  they  convey 
the  lands,  **  together  with  all  and  singular  houses,"  &c,  in 
the  terms  usually  found  in  conveyances,  except  that  using 
the  word  "quarries"  they  omit  the  word  "mines,"  which 
is  usually  to  be  found  in  conveyances  of  the  entire  corpus 
of  the  land  in  connection  with  the  word  "  quarries."  If 
therefore  the  release  had  ended  where  the  so-called  excep- 
tion begins,  we  entertain  no  doubt  that  the  intention  of  the 
parties  as  expressed  in  the  deed  was,  that  the  lands,  minus 
the  mines  or  seams  of  coal,  were  alone  conveyed.  This 
would  be  in  accordance  with  the  recital  as  to  the  thing 
purchased ;  and  *•  quarries'*  being  expressed  and  "  mines" 
excluded  in  the  description  of  the  subject  matter  conveyed. 
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it  seems  to  be  clear  that  the  mines  of  coal  did  not,  and 
were  not  intended  to  pass  to  the  purchasers:  expressio 
unins  est  exclusio  alterius.  v* 

....  HOLUDAT. 

But  then  follows  the  exception  which  is  relied  upon  by 
the  defendants.     It  would  be  sufficient  for  the  determination 
of  this  case  to  say,  that  upon  the  tnie  construction  of  the 
release  the  mines  or  seams  of  coal  were  not  conveyed  to 
Benjamin  King ;  but  it  is  satisfactory  to  be  able  to  give  the 
probable  explanation  of  this  latter  part  of  the  instrument 
It  is  to  be  observed  that  the  exception  is  not  to  the  three 
vendors,  Scholefield,  Woodhead,  and  Denison,  but  to  the 
two  former  only.     These  two  were  the  gngntees  in  the  lease 
of  the  26th  of  December,  1812,  made  by  Sarah  Denison, 
of  the  two  seams  of  coal ;  but  she  at  the  time  was  only 
owner  of  an  equity  of  redemption,  and  could  give  no  legal 
title  whatever  as  against  the  mortgagee  or  his  devisees. 
It  is  true   that  they  were  only  lessees  of    two  of  the 
seams,  but  in  the  release  it  is  recited  that  they  are  pos- 
sessed of  and  legally  entitled  to  all  the  coal,  and  possibly 
were  thought  to  be  so.     They  naturally  would  be  desirous 
of  obtaining  a  good  legal  title  to  Work  under  their  lease, 
and  we  entertain  no  doubt  that  all  this  latter  part  of  the 
release  was  introduced  in  order  to  obtain  firom  the  legal 
owner  of  the  surface  the  right  to  effectually  work  the  coal, 
which  they  had  not  then  vested  in  them  by  reason  of  the 
defect  of  title  of  Sarah  Denison.     The  devisees  of  Timothy 
Topham,  or  Benjamin  King  possibly  objected  to  give  the 
right  for  more  than  thirty  years,  which  was  about  eighteen 
years  less  than  the  term  created  by  their  lease  of  26th 
December,  1815;  but  we  entertain  very  little  doubt  that 
however  inartificially  and  clumsily  the  intention  and  object 
was  carried  out,  this  really  was  what  was  intended  by  the 
parties  by  the  latter  part  of  the  deed.    It  may  have  been, 
and  probably  was,  a  breach  of  trust  on  the  part  of  Scholefield 
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and  Woodhead,  thus  to  stipulate  for  their  own  private 
benefit,  but  this  is  no  reason  why  we  should  strain  the 
words  of  a  conveyance  for  the  purpose  of  giving  to  Benjamin 
King,  or  the  defendants  who  represent  him,  the  mines 
and  seams  of  coal  which  it  is  clear  he  never  bought  or 
paid  for*  All  the  coUatetal  circumstances  stated  in  the 
case  shew  to  demonstration  that  it  was  never  supposed  by 
any  one  that  Benjamin  King  bought  and  had  conveyed  to 
him  the  mines  or  seams  of  coal ;  if  he  had,  he  would  in 
substance  have  been  entitled  to  the  rent  of  105L  per 
annum,  but  he  never  was  paid  any  of  it;  on  the  contrary, 
it  was  paid  to  the  seven  children  of  Sarah  Denison,  and  it 
is  stated  in  the  case  that  the  person  entitled  under  the  will 
of  Timothy  Topham,  had  for  a  nominal  consideration,  lately 
conveyed  the  coal  to  the  plaintiff  (who  represents  Sarah 
Denison),  obviously  shewing  that  he  considered  that  it  had 
not  been  conveyed  to  Benjamin  EJng,  by  the  release  of  the 
10th  of  June,  1815. 

We,  however,  rest  our  judgment  entirely  upon  the 
construction  of  the  instrument  as  expressed  in  it,  and  are 
of  opinion  that  the  plaintiff  is  entitled  to  recover  poasession 
of  all  the  seams  of  coal  mentioned  in  the  ejectment,  subject 
to  the  equitable  interests  created  by  the  grant  of  the  26th 
of  December,  1812. 

Judgment  for  the  plaintiff  (a). 

(a)  The  direction  of  the  Court,  the  Court  had  decided  whether 

in  this  case,  (aniij  p.  61)  to  the  the  verdict  should  stand  or  not, 

effect  that  a  suggestion  should  be  to  enter  up  judgment  ntoic  pro 

entered  of  the  death  of  the  claim-  tunc ;  if  the  judgment  was  for  the 

ant  before  argument  of  the  special  claimant  the  heir  could  then  sug* 

case  would  seem  to  be  erroneous,  gest  the  death  and  his  own  faeir- 

When  the  case  was  called  on,  ship ;   if  a  judgment  of  nonsuit 

and  it  appeared    that   no  sug*  was  entered,  the  defendants  might 

gesUon  bad  been   entered,  the  suggest  the  death  of  the  daimant 

Lord    Chief   Baron    said,    that  and  proceed  against  his  executors 

the  proper  course  was  to  pro-  for  their  costs  of  suit :  Ex  rela- 

ceed  with  the  argument,  and  after  tione,  Makobn  Kerr. 
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In  re  Cross.  Jan,  20. 

JMLC^OUBREYt  on  a  former  day  in  this  term  (January  A  commitment, 
18),  had  moved  for  and  obtained  a  writ  of  habeas  corpus,  5  Geo.  4,  c.  83, 
directed  to  the  keeper  of  the  City  of  London  House  of  \y^^[  5ie*pri- 
Correction  at  Holloway,  commanding  him  to  have  the  body  J^g^i^JST* 
of  Thomas  Cross,  and  the  original  warrant  of  commitment  ^"'JJ^'fwef 
made  by  the  Risht  Hon,  Thomas  Quested  Finnis,  Lord  frequenting  the 

J  ^  ^  ^  public  street* 

Mayor  of  the  City  of  London,  before  this  Court.     The  of  the  city, 

.  then  and  then 

prisoner  was  now  brought  up  in  custody,  and  the  commit-  was  found  in 
ment  returned  and  read.     It  alleged  that  the  prisoner  **  on  being  a  place  ' 
the  24th  day  of  December  instant,  in  the  said  City  (of  Lon-  wit^^n  thecUy 
don),  being  a  suspected  penon  and  reputed  thief,  frequenting  '^^^'^  ' 
the  public  streets  and  places  of  and  in  the  said  city,  then  ^^gj^g^enL 
and  there  was  found  in  'Railway  Place,'  being  a  public 
thoroughfare,  and  one  of  the  places  of  public  resort  of  and 
in  the  said  city,  with  intent  feloniously  to  steal  the  monies, 
goods  and  chattels  of  Sarah  Seymour,  from  her  person." 

^cOttir^  moved  that  the  prisoner  should  be  discharged. 
— The  5  Geo.  4,  c.  83,  s.  4,  enacts  ''that  every  suspected  per- 
son or  reputed  thief,  frequenting  any  river,  canal,  or  navigable 
stream,  dock  or  basin,  or  any  quay,  wharf  or  warehouse, 
near  or  adjoining  thereto,  or  any  street,  highway,  or  avenue 
leading  thereto,  or  any  place  of  public  resort,  or  any  avenue 
leading  thereto,  or  any  street,  highway,  or  place  adjacent, 
with  intent  to  commit  a  felony,  &c.,  shall  be  deemed  a  rogue 
and  vagabond."  Here  the  commitment  is  bad,  because 
it  does  not  appear  that  the  prisoner  frequented  **  Railway 
Place."  Vagrancy  is  of  the  essence  of  the  offence.  It  is 
not  enough  to  justify  a  commitment  under  this  section, 
that  a  suspected  thief  should  be  once  found  in  a  place  of 
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1857.  public  resort  The  section  is  highly  penal,  and  has 
been  construed  with  great  strictness.  In  one  case.  In  re 
JaneB  {a\  it  was  held  that  it  was  not  suflkient  to  state 
that  the  prisoner,  being  a  suspected  person,  ''did  unlawfully 
frequent  a  certain  street"  with  intent  to  commit  a  felony. 
The  words  ''  found  in"  are  used  in  the  clause  immediately 
preceding  that  under  which  the  |ffisoner  has  been  con* 
▼icted :  ^  Eveiy  person  found,"  that  is  once  found  '^  in  or 
upon  any  dwelling-house,  warehouse,  coach-house,  stable, 
or  outhouse,  or  in  any  inclosed  yard,  garden  or  area,  for 
any  unlawful  purpose."  There  is  therefore  a  distinctioD 
between  the  words ; — ''found  in"  and  "frequenting^ do  not 
mean  the  same  thing. 


Hugh  BiB  appeared  to  support  the  couTiction,  but 
not  called  upon. 

Pollock,  C.  B. — I  am  of  opinion  that  the  commitment 
is  suflBcient,  and  that  the  prisoner  must  be  remanded. 


Martin,  B. — ^The  offence  seems  exactly  that 
the  statute  points  at  A  reputed  thie^  frequenting  Fleet 
Street,  cannot  escape  by  going  down  Inner  Temple  Lane 
to  commit  a  felony.  It  is  alleged  that  the  prisoner  was  in 
"Railway  Place,"  a  place  of  public  resort,  with  intent  to 
commit  a  felony. 

Watson,  B. — ^Taking  the  whole  conviction  together,  it 
appears  that  the  prisoner,  being  a  reputed  thief  frequenting 
public  places  of  the  city,  then  and  there  was  found  in  one 
of  the  places  of  public  resort  of  the  ci^  mth  intent  to 
commit  a  felony.    I  think  that  is  snflBcient 

Prisoner  remanded. 

(a)  7  Exch.  586. 
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Fbeshnet    and    Another   v.  Cabrick  and   Another, 

Assignees  of  Hagestadt,  a  Bankrupt  •^«»«  2^- 


T 


ROVER  for  a  billiard  table,  household  furniture,  the  f  tnder  by 
furniture  of  a  dram  shop,  shelves,  gas  fittings,  counters,  bb  goods  by 
litien,  ale,  brandy,  gin  and  wine.— Plea:  not  possessed,  gage,  rabject 

11/1  •  •   .      «  to  a  provuo* 

W hereupon  issue  was  joined.  tbat  it  sbonld 

At  the  trial  before  miks,  J.,  at   die  last   Yorkshire  wJ^^hiia' 
Summer  Assizes,  it  appeared  that  the  defendants  were  the  "^thJ*^^ 
assignees  of  one  John  Arendt  Hagestadt,  a  bankrupt    The  '*"*>*  ^^i*J? 
plaintifis  proved  that  the  bankrupt  was  indebted  to  them  money  lecared, 

f  after  demand 

on  an  account  for  wines  and  spirits  sold  and  money  lent ;  in  writing. 
and  that,  being  so  indebted,  he  did  by  indenture  dated  the  allowed  tbe 
2nd   of  January,  1855,    bargain,    sell  and  assign  to  the  tinueln  d^km* 
plaintifis  the  goods,  utensils,  implements  and  things  enume-  !!^  q^| 
rated  in  a  schedule  thereunder  written,  and  all  the  goods,  ^I  ^^^ 
&C.,  in  and  about  a  certain  public-house  (being  the  goods  ^^  ^^^  tbe 
and  fixtures  for  which  the  action  was  brought),  to  have  and  tbe  time  of  tbe 

bankruptcy  in 

to  hold  to  the  plaintifis,  their  executors,  &c.,  subject  to  the  tbe  order  and 
proviso  for  redemption  thereinafter  contained,,  that  is  to  tbe^Vkrapt, 
say,  ^'that  if,  on  demand  in  writing,  to  be  signed  by  the  Mutoftbe'irae 
pldntifis  or  the  survivor  of  them,  &c.,  to  be  given  to  the  t]J^"^'^[n*"  t 
bankrupt,  his  executors,  &c.,  or  left  at  his  usual  or  last  tbe  1 25th  sec- 

'^  ^  .  tion  of  tbe 

place  of  abode  in  England,  or  at  any  other  time,  the  bank-  Bankrupt  Law 

Consolidation 
Act 

An  action  of  trover  baving  been  brougbt  against  tbe  assignees  of  a  bankrupt,  wbo  bad  taken 
goods  out  of  the  possession  ofthe  plaintilft,  tbe  defend^ts  proved  tbat  before  the  mortgage  to  tbe 
pUintifls  the  bankrupt  bad  assifned  certain  goods,  included  in  tbe  mortgage  to  the  plaintiffs,  to 
W.,  and  that  W.  having  allowed  tbe  ffoods  to  remain  in  tbe  order  and  disposition  of  the  bankrupt 
until  after  the  date  of  the  fiat,  an  order  was  made  by  the  Commissioner  in  Bankruptcy  for  a  sale 
of  tbegoods, under  tbe  125tb  section  of  the  Bankrupt  Law  Consolidation  Act,  1849: — Held, 
that  yf.  was  the  true  owner,  and  that  the  assignees,  having  a  good  title  as  against  the  true- 
owner,  bad  a  right  as  afainst  tbe  plmntifls  to  set  up  W/s  deed,  and  tbe  title  acquired  by  them 
by  reason  of  the  goods  having  been  left  by  W.  ia  the  order  and  disposition  of  the  bankrupt. 

An  order  under  tbe  125th  section  of  the  12  &  13  Vict.  c.  106,  is  sufficient,  if  it  specifies  the 
goods  ordered  to  be  sold,  without  referring  by  name  to  the  persons  supposed  to  i>o  tbe  tru» 
owners  of  such  goods. 

VOL.  1. — N.   S.  U   U  EXCH., 
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nipt  should  pay,  or  cause  to  be  paid,  to  the  plamtiffii  the 
sum  of  100/.,  with  interest,  &c.,  and  the  balance  that  might 

V.  be  due  from  the  bankrupt  to  the  plaintifls  on  the  aocoont 

Cakeiok.  ,  "^ 

current  for  wines,  &c.,  and  should  in  the  mean  time  pay 

the  interest  half-jearlj,  &c. ;  then  upon  such  payment  or 

payments  the  sud  indenture,  and  every  article,  clause  and 

thing  therein  contained,  should  cease  and  detemune  and 

be  absolutely  void,  anything  thereinbefore  contained  to  the 

contrary  notwithstanding.*'   The  deed  contained  a  covenant 

for  the  payment  of  the  money  upon  demand  in  writing; 

and  it  was  thereby  further  agreed  and  dedared,  **  that  any 

furniture,  stock,  goods,  &c.,  which  should  be  placed  upon 

the  said  premises  daring  the  continuance  of  the  said  security, 

either  in  lieu  of,  or  in  addition  to,  any  of  the  fiimituie, 

&C.,  then  standing  or  bdng  there,  &c.,  should  be  deemed 

to  be  included  in  the  security  intended  to  be  thereby  made 

and  subject  to  the  proviso:"    Provided  always,  &c.,  ''thtt 

it  should  be  lawful  for  the  bankrupt,  his  executors^  &&« 

peaceably  and  quietly  to  hold,  possess,  and  make  use  of  the 

said  goods,  chattels,  and  premises  thereby  assigned  ant3 

de&ult  in  payment  of  the  said  sum  of  lOOil  and  interest, 

or  of  the  said  balance  on  such  account  current,  or  some 

part    thereof,    contrary  to   the   proviso  or  covenant  for 

payment  of  the  same,  without  interruption  or  distoibanoe 

by  the  plaintifls."    And  it  was  further  provided,  "  that  it 

should  be  lawful  for  the  plaintifls,  or  the  survivor  of  theo, 

&C.,  at  any  time  or  times  thereafter  while  the  said  snm^ 

&a,  should  remain  due  or  owing  to  the  plaintifls,  withoat 

any   further  consent  on  the  part   of  the  bankrupt;  bis 

executors,  &c.,  to  sell  and  dispose  of  the  said  goods,  chattels 

and  premises  assigned,  &c.,  provided,  &c.^  that  the  plaintife 

&c.,  should  not  execute  the  power  of  sale  unless  and  aotil 

they  should  have  previously  given  a  notice  in  writing  to  die 
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bankrapt,  &c,  to  pay  off  the  monies,  and  de&ult  should  have        ]  357. 

been  made  in  payment  of  such  monies  for  the  space  of     J^T^"^^""*^ 

twenty-four  hours/'  ^    »• 

.  Ca&rick. 

This  deed  was  duly  registered  pursuant  to  the  17  &  18 
Vict  a  36,  on  the  8th  of  January,  1855.  On  the  10th  of 
May,  1855,  at  ten  minutes  to  three  o'clock  in  the  afternoon 
a  demand  of  payment  of  the  money  due  under  the  deed 
was  served  by  the  plaintifis  at  the  dwelling-house  of  the 
bankrupt.  At  a  quarter  past  three  a  bailiff  was  placed  in 
possession  under  the  mortgage  deed  on  behalf  of  the 
plaintifis.  About  twenty  minutes  afterwards  the  messenger 
of  the  Court  of  Bankruptcy  entered  and  seized  the  goods. 
The  warrant  of  seizure  was  dated  the  10th  of  May, 
Hagestadt  having  been  adjudicated  a  bankrupt  about 
twelve  o'clock  on  that  day,  on  his  own  petition,  which  bore 
date  the  9di  of  May. 

For  the  defendants  it  was  proved  that  the  bankrupt  had 
assigned  to  one  Ward  all  the  goods  and  chattels  comprised 
in  the  mortgage  to  the  plainti£b,  except  some  gas  fittings 
fixed  up  by  screws  of  the  value  of  lOZ.,  and  other  goods  of 
the  value  of  1521  By  the  deed  of  assignment  to  Ward, 
which  was  dated  the  4th  of  October,  1 852,  the  bankrupt 
conveyed  and  assigned  to  Ward  the  goods,  chattels,  fixtures 
and  effects  therein  particularly  mentioned,  to  hold  to  Ward 
and  his  executors,  subject  to  a  proviso  that  if  he  the 
bankrupt,  his  executors,  &&,  paid,  or  caused  to  be  paid,  to 
Ward  or  his  assigns  the  sum  of  230il,  with  interest,  either 
before  or  at  any  time  when  the  same  should  be  demanded, 
then  Ward  should  reassign  the  goods  to  the  bankrupt,  &c., 
and  the  bankrupt  covenanted  to  yirarrant  the  goods  to  Ward: 
provided,  that  if  default  should  be  made  in  payment  of  the 
sum  of  23021,  then  it  should  be  lawful  for  Ward  to  sell  the 
goods.     After  the  seizure  by  the  messenger  in  bankruptcy 

u  u  2 
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1857.        ^^^  following  order  for  the  sale  of  goods  was  made  by  Mr. 
y^'^'^^      Commissioner  Ayrtori    under  the    125th   section  of  the 

Fkeshnet  •' 

^    ».  Bankrupt  Law  Consolidation  Act 

Caxrick. 

"  The  Bankrupt  Law  Consolidation  Act,  1849. 

*^  In  the  Court  of  Bankruptcy  for  the  Leeds  district 
**  In  the  matter  of  John  Arendt  Hagestadt,  of  the 
town  or  borough  of  Kingston-upon-Hull,  licensed 
victualler,  a  bankrupt. 
"  Before  Mr.  Commissioner  Ajrton. 

**  Whereas  it  has  been  satisfactorily  shewn  to  me,  the 
said  Commissioner,  that  the  above  named  bankrupt  bath, 
at  the  time  he  became  bankrupt,  by  the  consent  and 
permission  of  the  true  owner  thereof,  in  his  possessioD, 
order  or  disposition  the  several  goods  and  chattels  herein- 
after particularly  set  forth,  whereof  he  the  said  bankrupt 
was  reputed  owner,  that  is  to  say,  two  store  casks,  &c. 
(specifying  all  the  goods).  And  whereas  application  having 
been  made  to  me  by  the  assignees  of  the  estate  and  effects 
of  the  said  bankrupt,  by  Charles  Preston  their  attorney, 
for  an  order  of  the  above  named  Court  for  the  sale  and 
disposal  of  the  said  goods  and  chattels,  and  of  all  other  the 
goods,  stock  in  trade  and  effects  whereof  the  said  bankrupt 
was  possessed  at  the  time  of  his  bankruptcy,  for  the  benefit 
of  the  creditors  under  the  bankruptcy :  Now,  therefore, 
upon  hearing  the  said  applic&tion  of  the  said  Charles 
Preston,  as  such  attorney  as  aforesaid,  and  having  been  dulj 
satisfied  as  to  the  facts  above  mentioned,  I  do  hereby  order 
the  said  goods  and  chattels,  stock  and  effects,  to  be  sold 
and  disposed  of  for  the  benefit  of  the  creditors  under  the 
bankruptcy  of  the  said  J.  A.  Hagestadt" 

The  jury,  under  the  direction  of  the  learned  Judge,  found 
a  verdict  for  the  plaintiffs  for  the  sum  of  169£,  leave  being 
reserved  to  the  defendants  to  move  to  reduce  the  damages, 
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or  to  enter  a  verdict  for  them ;  the  court  to  be  at  liberty        1857. 
to  draw  any  inference  of  fact.  ^T^^*^^ 

F&E8HKET 

Matusty  having  obtained  a  rule  nisi  accordingly.  ^- 

Huffh  Hill  and  Unthank  now  shewed  cause  (a). — First, 
as  to  the  goods  and  chattels  assigned  to  Ward.  The 
defendants  claim  under  the  bankrupt,  and  can  therefore 
take  nothing  to  which  the  bankrupt  was  not  entitled; 
consequently  they  cannot  set  up  Ward's  title.  The  plaintiffs 
having  been  in  possession  of  the  goods  when  the  defendants 
took  them,  the  defendants  as  against  them  were  wrongdoers. 
In  Jeffries  v.  TTie  Great  Western  Railtoay  Company  {b\  the 
plaintiff  was  in  possession  of  goods  which  he  claimed  as  his 
own  property  under  an  assignment  to  him  from  one  Owen. 
The  defendants  seized  the  goods  in  the  plaintiff^s  possession, 
claiming  them  also  under  an  assignment  from  Owen,  of  a 
later  date  than  the  assignment  to  the  plaintiffs,  but  made 
while  Owen  was  in  the  apparent  ownership  of  the  goods. 
The  defendants  offered  as  a  defence  to  prove  that  Owen 
had  become  bankrupt  before  the  plaintiff  took  possession, 
and  that  the  goods  were  at  the  date  of  the  bankruptcy  in 
his  order  and  disposition,  with  the  consent  of  the  plaintiff, 
and  therefore  vested  in  the  assignees  before  the  conversion ; 
but  it  was  held  that  the  defendants  being  wrongdoers,  and 
not  claiming  in  any  way  under  the  assignees,  could  not  set  up 
the  title  of  the  assignees.  Here  the  defendants  cannot  be 
said  to  claim  under  Ward  in  any  sense ;  they  claim  adversely 
to  him.  \Martini  B. — The  defendants  were  not  wrong- 
doers, they  were  doing  what  the  law  directed  them  to  do. 
The  seizures  by  the  defendants  and  the  plaintiffs  were 
in  fact  contemporaneous.] — Then  as  to  the  fixtures  not 
included  in  the  bill  of  sale  to  Ward,  it  is  clear  that  the 
reputed  ownership  clause  does  not  apply  to  fixtures,  and 

(o)  Before  PoUock,  C.  B.,  and  MarUn,  B.        {h)  5  £.  &  B.  802. 
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1857.  therefore  the  plaintiflB*  title  to  them  is  good :  Bm/ddl  t. 
IT  Michael  (a).  [PMock,  C.  B.— That  point  is  dear.] — 
Then  as  to  the  goods  not  incladed  in  the  bill  of  sale  to 
Ward.  These  goods  were  not  in  the  order  and  dispodticm 
of  the  bankrupt  with  the  consent  of  the  tnie  owner.  The 
125th  section  of  the  12  &  13  Vict.  c.  106,  does  not  apply 
unless  the  owner  has  a  right  to  immediate  possession.  In 
Fenn  ▼.  Bit&ston  (b),  A.  by  deed,  dated  in  1845,  conveyed 
certain  goods  to  B.,  subject  to  a  proyiso  that  if  he  shoold 
pay  B.  the  sum  thereby  secured  on  the  22nd  of  March, 
1850,  or  at  such  earlier  day  as  B.  should  appoint,  giiring 
fourteen  days'  notice,  the  conveyance  should  be  void,  and 
it  was  agreed  that  until  defitult  in  payment  after  fourteen 
days'  notice  it  should  be  lawfnl  for  A.  to  hold  and  eujoy 
the  chattels.  A.  continued  in  possession  till  December, 
1849,  when  he  became  bankrupt,  and  his  assignees  sold 
the  whole  of  the  chattels,  on  the  ground  that  they  were 
in  the  reputed  ownership  of  A.  at  the  time  of  his  bank- 
ruptcy. No  demand  of  the  money  due  had  been  made  on 
A.  by  B.,  the  mortgagee,  or  by  the  plaintifls,  the  assignees 
of  B.  It  was  held  that  trover  lay  by  the  assignees  of  B., 
against  the  defendants,  the  assignees  of  A.,  the  bankrupt 
If  the  doctrine  of  order  and  disposition  was  applicable, 
where  the  mortgagee  has  no  immediate  right  of  possession, 
that  case  could  not  have  been  so  decided.  There  is 
nothing  improper  in  a  trader  agreeing  by  deed  to  be 
allowed  the  possession  of  chattels  mortgaged  by  him. 
All  that  the  plaintifls  had  was  a  sort  of  reversionary 
interest;  they  had  no  title  to  the  possession  of  the  goods 
until  after  default  had  been  made  in  payment  [Martin, 
B. — It  is  like  a  conveyance  of  the  whole  property  and  a 
redemise  to  the  mortgagor.] — (On  this  part  of  the  case  they 

(a)  1  C.  M.  &  B.  177.  (b)  7  £xcli.  152. 
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referred  also  to  Bradley  v.  Copley  (a)).     Moreover  no  valid       1857. 
order  of  the  Commissioners  has  been  made  directing  the     f^eshnet 
assignees  to  sell  the  goods.    Therefore  an  action  lies  by  *'* 

the  owners  against  the  assignees;  Heslop  v.  Baher{b).  In 
Qtiartennaine  v.  BiUlesUm  {c\  an  order  by  a  Commis- 
sioner in  bankruptcy,  *'  that  all  goods  and  chattels  which 
at  the  time  the  said  Edward  Cuff  became  bankrupt, 
were  by  the  consent  or  permission  of  the  true  owner 
thereof  in  the  possession,  order  or  disposition  of  the 
said  Edward  Cuff,  whereof  the  said  E.  Cuff  was  reputed 
owner,  or  whereof  he  had  taken  upon  himself  the  sale,  alte- 
ration or  disposition  as  owner,  should  be  disposed  of  by 
the  assignees,"  was  held  not  to  be  in  compliance  with  the 
125th  section,  because  it  did  not  specify  the  particular 
goods  which  were  to  be  sold  From  the  principle  of  the 
decision  in  that  case,  it  follows  that  the  Commissioner  must 
decide  upon  the  claim  of  the  owner  of  each  parcel  of 
the  goods,  and  the  order  must  shew  that  he  has  so 
adjudicated* 

Mafdsty,  in  support  of  the  rule. — The  conveyance  to 
Ward  was  an  absolute  assignment,  with  a  proviso  for 
reassignment  In  Fenn  y.  BittksUm  (d),  there  was  an  as- 
signment and  reassignment  to  the  bankrupt  for  a  term 
certain.  The  case  of  Jeffries  v.  The  Great  Western  Bailway 
Company  (e)  is  distinguishable  from  this.  Ward  was  here 
the  true  owner;  the  defendants  have  a  good  title  against 
him.  The  plaintifis  have  no  legal  interest,  but  merely  an 
equity  of  redemption.  If  the  defendant's  title  is  good  as 
against  Ward,  it  is  good  against  all  the  world.  Then, 
taking  it  that  the  plaintiffs  were  the  true  owners,  the  title 
of  the  defendants  accrued  while  the  bankrupt  was  in  pos- 

(a)  1  C.  B.  685.  (c)  13  C.  B.  133. 

(b)  6  Ezch    740.      See  also         (d)  7  Exch.  152 

8  Ezch.  411.  (e)  5  £.  &  B.  802. 
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session  by  the  permission  of  the  plaintifib,  and  before  they 

took  possession.     [Pollock,  C.  B. — Can  a  person  to  whom 

V.  a  trader  has  made  a  grant  of  his  goods  by  way  of  mortgage, 

Caeeiok.  ^  ^ 

allow  the  trader  to  remain  in  possession  until  after  his 
bankruptcy,  and  then  defeat  the  title  of  the  assignees? 
Unthank  referred  to  Fenn  ▼.  BittUston  (a).]  In  that  case 
the  point  was  not  taken,  and  in  fact  it  appears  that  no 
order  for  sale  had  been  made  under  the  125th  section. 
Here  the  order  under  the  126th  section  for  the  sale  of 
the  goods  is  sufficient,  because  it  specifies  all  the  goods 
which  were  to  be  sold  It  is  very  different  from  the  general 
order  in  Quartermame  v.  Bittkiton  {b).  The  gas  fittings 
were  merely  fixed  by  screwing  them  on  to  the  extremities 
of  the  pipes,  they  were  not  properly  fixtures. 

Pollock,  C.  B. — I  am  of  opinion  that  the  verdict  must 
be  reduced  to  the  sum  of  10/.  It  appears  to  me  that  these 
gas  fittings  are  fixtures  not  affected  by  the  clause  relating 
to  goods  in  the  order  and  disposition  of  a  bankrupt,  but 
may  be  disposed  of  in  the  same  way  as  realty,  of  the  nature 
of  which  they  partake.  The  title  of  the  plaintifls  in  respect 
to  them  is  perfect.  As  to  the  other  things  mentioned  in  the 
bill  of  sale,  the  plaintiffs,  by  agreeing  to  leave  the  bankrupt 
in  possession,  did  not  prevent  their  passing  to  the  assignees 
as  having  been  in  the  order  and  disposition  of  the  bankropt 
with  the  consent  of  the  true  owner,  and  the  assignees 
were  justified  in  treating  them  as  having  passed  under  the 
fiat.  The  question  whether  th^  assignment  to  Ward  can 
be  set  up  by  the  assignees  is  one  of  some  nicety.  Ward 
was  the  true  owner,  and  the  assignees  would  have  had  a 
right  to  say  that  they  had  a  good  title  as  against  him.  If 
he  was  the  only  person  concerned  it  would  have  been  clear. 
Then  there  is  no  doubt  that  though  they  claim  adversely, 

(a)  13  C.  B.  138.  (ft)  7  Exck.  152. 
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they  claim  in  a  certain  sense   consistently  with  Ward's        1857. 
deed ;  they  make  his  deed  a  step  in  their  title.  Frmhitr 


Mabtin^  B. — ^The  adjudication  of  bankruptcy  took  place 
on  the  10th  of  May ;  and  the  rights  of  the  assignees  must  be 
governed  by  the  state  of  things  at  that  time.     The  bankrupt 
was  in  possession  of  certain  goods  by  virtue  of  the  provisions . 
of  a  deed  dated  January  2,  1855,  which  was  an  absolute 
assignment  of  all  his  property  to  the  plaintiffs.     This  deed 
made  the  plaintifls  the  true  owners  of  the  goods ;  but  they 
were  to  cease  to  hold  them  upon  the  performance  by  the 
bankrupt  of  a  condition  subsequent     The  deed  contained 
a  stipulation  '*  that  it  should  be  lawful  for  the  bankrupt,  his 
executors,  &c.,  peaceably  to  hold,  possess  and  make  use 
of  the  said  goods,  chattels  and  premises  thereby  assigned, 
until   default  should  be  made   in   payment  of  the  sum 
of  lOOiL  and  interest,**  &c.     Whether  the  bankrupt  was 
reputed  owner  is  a  question  of  fact     The  deed  provides 
for  it ;  and  that  provision  seems  the  very  thing  contem- 
plated by  the  statute.    The  object  of  the  Act  is,  that  if 
the  true  owner  permits  another  person  to  have  possession  aa 
reputed  owner,  he  must  take  the  consequences  of  it,  and  in 
the  event  of  a  bankruptcy  the  creditors  become  entitled  to 
the  goods.     As  to  setting  up  the  jus  tertii  I  always  agreed 
with  the  Court  of  Queen's  Bench.     Here,  however.  Ward 
was  the  true  owner,  and  if  the  assignees  make  out  their  title 
as  against  the  true  owner,  they  give  themselves  title  as  against 
all  the  world.  Then  as  to  the  order:  it  follows  the  words  of 
the  Act,  and  unless  there  are  cases  directly  the  other  way, 
we  are  bound  to  hold  that  it  vests  the  goods  mentioned  in 
it  in  the  assignees.   In  Quartermaine  v.  Biitle$ton{a),  there 
was  a  general  order  not  giving  particulars  of  the  goods ; 
the  Court  of  Common  Pleas  held  that  it  was  bad,  and 

(a)  13  C.  B*.  133. 


V, 

Caeriok. 
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1857.       rightly  sa  The  attention  of  the  Commifisioners  ought  to  be 
^^^^^      called  to  the  particular  goods^  but  the  order  need  not  state 
0.  that  it  is  made  against  different  parties,  some  of  whom 

claim  one  part,  some  another  part  of  the  goods. 

Verdict  to  be  reduced  to  10/. 


Jam.  14.  SpRINGBBTT  V.   EiNQ. 

On  tn  applica*  X  HIS  was  an  action  for  assault,  which  was  tried  before 
under  th^  Polbck,  C.  B.,  at  the  Middlesex  sittings  after  last  Michael- 
Act"  15  k,^  ™®^  Term,  when  a  verdict  was  found  for  the  plaintiff  with 
^Th israffi.  ^^''  ^A°^%^^  <^^  ^®  learned  Judge  refused  to  certify  for 
^u?^  ^ff  ^  costs.  A  summons  was  afterwards  taken  out,  calling  on  the 
esublish  a        defendant  to  shew  cause  why  the  plaintiff  should  not  recover 

primi  facie 

case,  ao  as  to  his  costs,  on  the  ground  that  there  was  a  concurrent  juris- 
defendant  for  diction.  The  application  was  supported  by  the  joint  affidavit 
Tlierafora*  of  the  plaintiff  and  a  clerk  of  his  attorney,  in  which  the 
pla^rraffi-  pl&i^^ff  deposed  '^  that  the  assault  was  committed  at  his 
daTite  disclosed  residence,  4,  York  Terrace,  which  was  within  the  juris- 

some  evidence  '     '  '' 

that  the de-       diction  of  the  Clerkenwell  County  Court  of  Middlesex: 

fendant  did  not 

dwell  or  carry  that  the  defendant,  as  the  deponent  believed,  did  not  carry 
within  the  oxx  any  business,  but  was  a  clerk  in  the  employ  of  Mr.  W. 
the  County  ^  Hay,  of  Albany  Street,  Regent's  Park,  in  the  county  of 
which  the  erase  Middlesex,  distiller,  which  place  was  within  the  jurisdiction 
radilap^  of  the  Bloomsbuiy  County  Court  of  Middlesex."— The 
that  after  dili-   ^lerk  of  the  plaintiff's  attorney  deposed,  "that  he  called  at 

gent  inquines  *  j        r         ' 

that  the  plain-   the  distillery  of  Mr.  W.  Hay  for  the  purpose  of  ascertaining 

tiff  was  unable  ^  ^  ^ 

to  ascertain       the  residence  of  the  defendant,  and  a  porter  informed  him 

the  residence 

of  the  defend,  that  the  defendant  had,  in  the  books  of  Mr.  Hay,  described 
attorney  rcfus-  himself  as  residing  at  4,  Saint  John's  Wood  Road,  in  the 

ed  to  give  any 

information.—*  jB«U;  that  there  was  sufficient  ground  for  an  order  that  the  plaintiff  should 

his  costs. 
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county  of  Middlesex,  and  as  the  defendant  had  not  altered        1857. 
the  same,  the  porter  further  informed  deponent  that  to  the    „  ^-^^^^ 

best  of  his  belief  the  defendant  still  resided  there :  that  «• 

Kino. 

deponent  went  to  4,  Saint  John's  Wood  Road,  and  was 
informed  by  a  servant  that  the  defendant  did  not  Uve  there, 
and  she  refused  to  give  deponent  any  further  information : 
that  he  made  diligent  inquiiy  in  the  neighbourhood^  and 
ascertained  that  the  defendant  had  up  to  a  short  time  pre- 
viously lived  at  4,  Saint  John's  Wood  Road,  but  had 
removed :  that  deponent  had  since  used  every  effort  and 
made  every  inquiry,  but  had  been  unable  to  discover  the 
present  residence  of  the  defendant'*  The  plaintiff  also 
deposed  that  he  had  made  the  most  rigid  inquiries  and  had 
done  every  thing  in  his  power  to  ascertain  the  residence  of 
the  defendant,  but  had  not  succeeded :  that  his  attorney 
vnrote  to  the  defendant's  attorney,  stating  that  the  plaintiff 
had  been  given  to  understand  that  the  defendant  resided 
within  the  jurisdiction  of  either  the  Marylebone  or  Blooms- 
bury  County  Courts,  and  requesting  him  to  inform  him  of 
the  residence  of  the  defendant  at  the  dme  the  writ  issued: 
that  the  defendant's  attorney  wrote  in  answer,  *'  My  client 
declines  to  render  any  assistance."  The  affidavit  also 
stated  that  the  deponents  believed  that,  at  the  time  the 
action  was  commenced,  the  defendant  resided  at  4,  Saint 
John's  Wood  Road,  in  the  county  of  Middlesex,  which  is 
within  the  jurisdiction  of  the  Marylebone  County  Court  of 
Middlesex. 

In  answer,  there  was  an  affidavit  of  one  Edmunds  who 
deposed  that  he  had  been  intimately  acquainted  with  the 
defendant  for  upwards  of  three  years,  and  that  the  defend- 
ant did  not  vrithin  that  time  or  since  reside  or  carry  on 
his  business  at  4,  Saint  John's  Wood  Road,  in  the  county 
of  Middlesex. 
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The  sammotui  was  heard  before  BramweU^  B.,  who  con- 
sidered that  there  was  evidence  that,  at  the  time  the  action 
was  commenced,  the  defendant  resided  within  the  jurisdic- 
tion of  the  Mai^Iebone  County  Court,  and  he  accordingly 
made  an  order  that  the  phuntiff  should  recover  his  costs. 

C  PoUoek  now  moved  for  a  rule  to  shew  cause  why  the 
order  of  BramweUf  B.,  should  not  be  rescinded,  on  the 
ground  that  the  plaintiff's  aflSdavit  did  not  suflSciently 
establish  a  concurrent  jurisdiction. — The  15  &  16  Vict, 
c.  64,  8.  4,  enables  the  Court  or  a  Judge  to  order  that  the 
plaintiff  shall  recover  bis  costs,  if  he  shall  make  it  ^*  appear 
to  the  satisfaction^  of  the  Court  or  a  Judge  that  the  action 
was  brought  for  a  cause  in  which  concurrent  jurisdiction  is 
given  to  the  superior  Courts  by  the  128th  section  of  the 
9  &  10  Vict  &  95.  The  question  is,  whether  a  plaintiff  is 
bound  to  shew  affirmatively  facts  which  establish  such  con- 
current jurisdiction,  or  whether  it  is  sufficient  to  make  out 
a  primi  facie  case,  so  as  to  call  on  the  defendant  for  an 
answer.  Under  the  London  Small  Debts  Act,  15  &  16  Vict, 
clxxvii.,  8. 119,  the  Court  of  Common  Pleas  held  that  the 
plaintiff  must  shew  with  '^reasonable  certainty"  that  the 
case  is  within  the  exception :  Shepherd  v.  Baker  {a).  In  this 
case  the  affidavit  of  the  plaintiff  does  not  disclose  the  de- 
fendant's place  of  residence,  but  alleges  an  inability  to  do  so. 
[BramweUy  B. — I  thought  there  was  some  evidence  that  the 
defendant  resided  within  the  jurisdiction  of  the  Maiylebone 
County  Court.]  Room  v.  Cottam  {h)  and  Fry  v.  WhMe  (c) 
are  authorities  that  the  affidavit  ought  to  shew  distinctly 
where  the  defendant  resided  at  the  time  the  action  was 
commenced.     There  the  affidavits  followed  the  language  of 

(a)  16  C.  B.  t;44.  (h)  5  Exch.  S20. 

(e)  6  Exch.  411. 
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the  Act,  but  the  Court  considered  that  insufficient.     If  it        1857. 
were  enough  to  make  out  a  prima  &cie  case,  the  affidavits    ^^j^j^Q^^pg 
in  Room  ▼.  CMam  and  Fry  v.  Whittk  established  it.  ^• 

Pollock,  C.  B. — We  cannot  grant  a  rule,  since  it  appeared 
to  the  satisfaction  of  the  learned  Judge  that  it  was  a  case  of 
concurrent  jurisdiction. 

Watson,  B. — In  the  cases  of  Room  v.  Cottam  and  Fry 
▼.  Whittle  the  party  who  made  the  affidavit  had  a  perfect 
knowledge  of  the  circumstances.  Here  the  plaintiff  is 
unable  to  ascertain  with  certainty  the  residence  of  the 
defendant,  and  the  defendant  refuses  to  give  him  any 
information. 

Brabhwell,  B. — I  acted  on  the  principle,  that  the 
plaintiff  was  bound  to  give  some  evidence  which,  un- 
answered, would  shew  that  he  was  entitled  to  costs ;  and 
I  thought  that  he  had  done  so.  It  seemed  to  me  that 
there  was  evidence  which  ought  to  be  satisfactory,  unless 
the  defendant  answered  it.  In  the  cases  of  Room  v. 
Cottam  and  Fry  v.  Whittle  every  word  of  the  affidavits 
might  have  been  true,  and  still  there  was  no  ground  for 
depriving  the  plaintiff  of  costs. 

Rule  refused. 
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The  Oxford,  Worcester  and  Wolterhampton  Bail- 
way  Company  v.  T.  E.  Scudamore,  Seoretaxy  of  the 
Jem.  20.  Rhymney  Iron  Company. 

A  notice  to        X  ^S  was  an  application  for  a  rule  to  shew  cause  why 

admit  docn-         «      ••«•  in  •        i  • 

ments  punntDt  the  Master  should  not  review  his  taxation. 
Lmt  Procedure      ^^'^  cause  was  tried  before  Pollock^  C.  B.,  at  the  sittings 
At!  ^^'<^    ^^  London  after  Trinity  Term,  July  3, 1855,  when  a  verdict 
to*admH°A^*    was  found  for  the  defendant    After  the  taxation  of  the  de- 
•athori^  by      fendant's  costs,  the  pUdntifis  claimed  to  be  allowed  the  costs 

which  the  doca-  '         r 

ments  were       of  proving  certain  documents  mentioned  in  the  plaintiffs' 

written. — nddf  %  •  %     t       t  t»      i  ■%     ■%      ^       ^         j» 

that  the  party  noticcs  to  admit,  which  the  defendants  had  refused  to  admit, 
make  the  and  which  had  been  proved  at  the  trial  at  an  expence  of 

had  aright  to  ^^^^  '^^  defendant's  solicitor  opposed  the  allowance  of 
wlioU  udha?.  ^^^  costs,  and  subsequently  obtained  a  certificate  from  the 
wSawSt  ^^*"^®^  Judge,  dated  the  13th  of  November,  **that  as  the 
hariogbeen      noticcs  to  admit  called  on  the  defendant  to  admit  more 

obtained  by  the 

defendant        than  mere  handwriting,  the  refusal  to  admit  the  documents 

the  plaintiffii 

who  proved  was  reasonable."  The  documents  mentioned  in  the  notices 
ments  at  the  were  numbered  respectively  from  1  to  75.  The  notice  was 
Si  ^th";      in  the  following  form  :- 

^f  unSr  Ae  "^^^  notice.  That  the  phdntifi  in  this  cause  propose  to 
section  in         adduce  in  evidence,  &c. 

question. 

Each  admis- 
sion sought  is  OBianrALs.  Date. 

a  separate  part    !•  Letter    or    tender   written  and  sent   by  the 


asepai 
of  the 


notice. 


defendant  as  the  secretary  of  the  Bhymney 
Iron  Company,  and  by  the  authority  of 
the  last  mentioned  Company,  to  the  directors 
of  the  Oxford,  Worcester  and  Wolverhampton 
*Bailway  Company. 


13th 
May, 
1851. 
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7.  Certificate  signed  by  R.  Duncan  of  the  receipt 
of  rails  fi^m  the  Rhymnej  Iron  Company  for 
the  plaintiff  at  the  Rhymney  Wharf  at  New- 
port 

22.  Certificate  signed  by  John  Fowler,  the  plain- 
tiff's engineer  in  chief,  that  the  Rhymney 
Iron  Company  might  receive  200021  in  antici- 
pation of  future  certificates  for  rails. 


20th 
Nov. 
185L 


9th 
June, 
1852. 


Quauif  in  support  of  the  application  (a). — First,  the 
I17th  section  of  the  Common  Law  Procedure  Act,  1852, 
and  Reg.  Gen.  Hilary  Term,  1853,  r.  30,  provide  that 
either  party  may  call  on  the  other  party,  by  notice,  to 
admit  any  document,  saving  all  just  exceptions;  and  in 
case  of  refusal  or  neglect  to  admit  the  costs  of  proving 
the  document  shall  be  paid  by  the  party  so  neglecting 
or  refusing,  whatever  the  result  of  the  cause  may  be, 
unless  at  the  trial  or  inquisition  the  Judge  or  presiding 
officer  shall  certify  that  the  refusal  to  admit  was  reason- 
able. The  Judge  has  no  power  to  certify  except  at  the 
trial.  [Pollock,  C.  B. — That  argument  will  not  help  the 
plaintiffs;  if  they  asked  for  too  much  in  these  notices, 
they  did  not  bring  themselves  within  the  statute.]  Even 
supposing  that  a  party  is  asked  to  admit  something  which 
it  is  not  strictly  reasonable  that  he  should  be  called  upon 
to  admit,  the  statute  expressly  contemplates  that  such 
party  may  except  to  the  notice.  The  plaintifis  are  not 
entirely  to  lose  the  benefit  of  their  notice,  and  be  put  in 
the  same  position  as  if  no  notice  at  all  had  been  given, 
because  their  notice  is  open  to  some  objection.  [Pollock, 
C.  B. — ^Persons  who  ask  for  something  to  which  they  are 
entitled  as  matter  of  right  must  ask  for  it  simply,  and  not 
include  something  else  in  their  demand.    In  all',  or  nearly 

(a)  Nov.  21.  Before  PoOoeh,  C.  B.,  Aldenon^  B.,  and  BramweU,  B. 


1857. 
Oxford, 

WoaOESTBB 

AMD  WOLVSE- 

HAMPTOir 

Bailwat  Co. 

V. 
SoUSbiHOBI. 
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1857.       &U  the  instanoesy  the  admission  sought  would  have  involved 

"X^^^^^      an  admission  of  authori^.    Under  such  circumstances  the 

W0RCS8TKR    other  party  is  not  bound  to  demur  to  part  of  the  admisuon 

AHD  WOLYKR.  ,       /    . 

KAMPTOH      and  admit  the  rest.    Alderson,  B. — Each  document  is  to  be 
Railway  Co.   •    ,      ,    4,  ^   ,  .  ««  .       • 

9.  judged  of  as  a  separate  part  of  the  notice.    The  notice  is 

divisible.]  (The  case  stood  over,  PoUodty  C»  B.  undertaking 

to  look  through  the  notices). 

Cur,  ado*  wlL 

Pollock,  C.  B.,  now  said.— We  think  that  in  this  case 
ho  rule  ought  to  be  granted.  The  plaintiffs  applied  to  the 
defendant  to  admit  certain  letters  and  other  documents, 
which  the  defendant  refused  to  do.  The  parties  came 
before  me,  and  I  thought  that  the  defendant  was  not  bound 
to  make  the  admissions  asked  for.  If  one  party  applies  to 
the  other  to  admit  documents,  all  that  he  has  a  right  to 
ask  is  that  the  due  execution  of  the  documents  shall  be 
admitted.  If  he  asks  at  the  same  time  for  an  admission  of 
the  authority  by  which  they  were  written,  the  party  called 
on  to  make  the  admission  is  not  bound  to  do  so.  The 
party  tendering  the  admission  must  take  care  that  he  does 
not  ask  too  much.  When  the  documents  are  examined^ 
it  appears  clear  that  the  application  to  admit  was  in  an 
improper  form,  and  the  effect  is  the  same  as  if  there  had 
been  no  application  at  alL* 

Rule  refused  (a). 

(a)  See  WWisi  v.  Hopkbu^  I  C.  B.  7S7. 
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Eliza  Thomas  v.  Packer.  Jam.2B. 

jIjJECTMENT  to  recover  possession  of  a  messuaffe  with  A  prorijo  in 

*^  **  a  lease  for  ra- 

the appurtenances. — The  defendant  appeared  and  defended  entry  on  non- 

-,--,--  .  •  payment  of 

tor  the  whole  of  the  premises.  rent,  u  a  cod- 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  atuchei  to  the 
in  last  Michaelmas  Term^it  appeared  that  David  Thomas  by*  ^ted*^rt2' 
indenture  (a)  demised  to  the  defendant  the  premises  sought  ^^^j™? 
to  be  recovered,  for  a  term  of  three  years  fix)m  the  25th  'JJT  ^^\  *ft"' 

-'the  expiration 

March,  1852,  at  the  yearly  rent  of  46i,  payable  quarterly,  of  the  lease. 

The  indenture  contained  a  covenant  by  the  defendant  to 

pay  rent,  and  there  was  a  proviso  for  distress  and  re-entry 

by  the  lessor  on  non-payment  of  rent,  or  non-performance 

of  the  covenants.    David  Thomi^  died  in  December,  1853, 

having  by  his  will  bequeathed  the  premises  in  question  to 

the  plaintiff.     Tlie  defendant  entered  under  the  lease,  and 

at  its  expiration  at  Lady  Day,  1855,  continued  to  occupy 

the  premises  without  any  new  agreement;   and  he  paid 

rent  to  the  plaintiff,  at  the  same  rate,  up  to  Midsummer 

1855*    At  the  time  the  writ  issued  three  quarters  rent  were 

due,  and  there  was  no  sufficient  distress  on  the  premises. 

It  was  submitted  on  the  part  of  the  defendant  that  the 
proviso  for  re- entry  did  not  attach  to  the  new  tenancy 
created  by  the  payment  of  rent  after  the  expiration  of  the 
lease.  The  learned  Judge  was  inclined  to  think  that  a 
condition  of  this  kind  could  not  be  implied,  and  he 
directed  a  verdict  for  the  defendant,  reserving  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  her. 

(a)  The  indentnre  was  in  the      to  facilitate  the  granting  of  cer- 
form  prescribed  by  the  8  &   9      tain  leases.** 
Vict  c.  124,  intituled  "  An  Act 
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1857.  Hugh  Hitt^  in  the  same  term  (Nov.  22),  obtained  a  rule 

^"^      nisi,  on  the  ground  that  a  tenant  holding  over  after  the 

c-  expiration  of  his  term  without  having  entered  into  a  new 

J  ACk  KB»  - 

contract,  and  paying  rent  at  the  same  rate  as  that  reserved 
by  the  lease,  continues  to  hold  upon  the  terms  in  the  lease 
so  far  as  they  are  applicable  to  a  tenancy  from  year  to 
year,  including  the  provision  as  to  re-entiy. — He  referred 
to  Doe  d  Rigge  v.  BeU{a\  Digbg  v.  AUtinsan  (&>  lUehard- 
son  V,  Giffard  (c).  Doe  A  Thomion  v.  Amey  (rf),  BueheorA 
V.  Simpsan{e), 

Joyce,  now  shewed  cause. — Forfeiture  of  this  kind  is 
incompatible  with  a  tenancy  from  year  to  year.    The  law 
is  thus  stated  in  Smith's  Landlord  and  Tenant  (f): — **  But 
though  at  the  end  of  the  lease,  if  the  tenant  holds  over  he 
holds  over  as  a  tenant  at  sufferance,-- still,  if  when  the 
period  for  payment  of  rent  comes,  he  pay  to  his  landloni 
the  rent  reserved  by  the  expired  lease,  he  becomes  tenant 
frx>m  year  to  year ;  the  payment  of  such  rent  by  him,  and 
the  receipt  of  it  by  his  landlord,  being  considered  indica- 
tive of  their  mutual  intention  to  create  a  yearly  tenancy ; 
and  thereupon  the  Statute  of  Limitations  ceases  to  run 
against  the  landlord,  who  acquires  a  new  reversion  ex- 
pectant on  the  yearly  tenancy,  and  the  tenant  becomes 
entitled  to  the  ordinary  notice  to  quit.    And  it  is  very 
remarkable  that  the  yearly  tenancy  thus  raised  is  governed, 
not  by  the  simple  rules  which  govern  yearly  tenancies  in 
the  absence  of  express  stipulation,  but  by  the  provisions  of 
the  expired  lease,  so  far  as  they  are  consistent  and  com- 
patible with  a  yearly  holding."     Certain  covenants  are 
applicable  to  a  yearly  holding,  because  they  are  not  incon- 

(o)  5  T.  R.  471.  (d)  12  A.  &  £.  476. 

(b)  4  Camp.  275.  (e)  1  C.  M.  &  R.  834. 

(c)  1  A.  &  £.  52.  (/)  p.  219,  Maude's  ed. 
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sistent  with  the  agreement  between  the  parties  to  create        1857. 
a  tenancy ;  but  the  law  will  not  imply  a  term  which  would      )^    ' 
destroy  the  subject-matter  of  the  agreement.     [PoUock^  »• 

C  B. — Why  may  it  not  be  implied  that  if  the  tenant  does 
not  pay  the  rent  he  shall  go  out?]  Every  matter  relating 
to  the  determination  of  the  tenancy  is  provided  for  by  the 
agreement  to  hold  from  year  to  year.  [Watson,  B. — 
Suppose  the  tenancy  was  determinable  at  Michaelmas,  and 
the  tenant  paid  no  rent  after  Lady  Day,  it  would  be  a  year 
and  a  half  before  the  landlord  could  get  him  out  It  is  not 
unreasonable  to  imply  a  condition  that  the  landlord  shall 
enter  when  the  tenant  ceases  to  pay  rent.]  Here  the  land- 
lord has  a  remedy  by  distress.  In  the  case  of  a  lease,  the 
tenant  may  well  consent  to  a  clause  of  forfeiture,  since  he 
gets  an  equivalent  in  the  shape  of  a  long  term.  [Pollock, 
C.  B. — ^It  is  rather  the  reverse :  a  tenant  would  lose  more 
by  forfeiting  a  term  of  twenty  years.]  Moreover  it  is  a 
question  for  the  jury  on  the  facts  proved,  whether  the 
tenant  holds  upon  any  of  the  terms  of  the  former  lease : 
Hyatt  V.  Griffiths  (a). 

Hugh  Hm  and  Beasley  appeared  in  support  of  the  rule^ 
but  were  not  called  upon  to  argue. 

Pollock,  C.  B. — The  rule  must  be  absolute.  The  law 
does  not  sayj  that  if  a  person  enters  into  possession  of  land 
and  pays  rent  for  it,  he  shall  be  liable  to  be  turned  out  if 
he  does  not  continue  to  pay — other  remedies  are  provided 
for  that  state  of  things;  but  where  the  parties  have  made  a 
bargain  for  a  particular  term,  and  after  that  has  expired,  the 
tenant  holds  over,  the  law  implies  that  he  continues  to  hold 
on  such  of  the  term?  as  are  applicable  to  a  tenancy  from 
year  to  year.    In  JDiffby  v.  Atkinson  (i),  it  was  held  that  a 

(a)  17  Q.  B.  606.  (h)  4  Cunp.  275. 
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covenant  to  insure  was  applicable  to  a  new  yeariy 

Doe  d.  Thomson  v.  Amey(a)  seems  to  me  precisely  in 

There  it  was  held,  that  where  a  party  is  let  into 

and  pays  rent  under  an  agreement  for  a  future  lease,  wlucii 

is  to  contain  a  covenant  against  taking  successive  cro|iB  of 

com,  and  a  condition  of  re-entry  for  breach  of  covenant,  be 

thereby  becomes  a  yearly  tenant  subject  to  that  conditioiL 

Martin,  B. — If  this  case  had  rested  solely  on  my  own 
judgment  I  should  have  had  considerable  doubt  about  it, 
becausci  for  the  first  time,  we  are  going  the  length  of 
introducing  a  condition  into  a  tenancy  of  this  kind  which 
is  a  mere  relation  Implied  by  law.  I  always  thought  that 
there  was  a  distinction  between  conditions  annexed  to  real 
estate  and  covenants  ;  and  it  is  laid  down  by  Lord  Coke^ 
that  a  condition  which  destroys  an  estate^  is  to  be  taken 
strictly  (£).  But  I  have  spoken  to  some  other  Judges  on 
the  subject,  and  they  think  that  this  is  a  term  which  goes 
along  with  the  continuing  tenancy.  I  must  confess, 
however,  that  if  I  alone  had  to  decide  the  matter,  I  should 
pause  before  I  held  that  such  a  condition  attached  to  a 
tenancy  created  by  implication  of  law. 

Watson,  B. — I  am  of  opinion  that  the  rule  ought  to  be 
absolute.  It  has  been  settled  that  where  a  tenant  holds 
over,  or  under  a  void  lease,  or  is  let  into  possession  under 
an  agreement  for  a  lease,  he  becomes  tenant  from  year 
to  year  upon  the  terms  of  the  lease  so  fiff  as  they  are 
applicable.  When  he  pays  rent  he  has  a  year's  possea- 
sion ;  whereas,  if  he  were  a  tenant  at  wUI,  he  would  be 
liable  to  be  turned  out  at  any  moment  In  Doe  d, 
Davemsh  v.   Moffatt{c)  the  defendant  was  in  possession 

(a)  13  A.  &  E.  476.  (&)  Ca  Lit.  219  h. 

(0  15Q.RS57. 
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under  a  demise  which  was  void  as  a  lease,  but  operated  as 
an  agreement  for  a  lease  for  three  years ;  and  it  was  held 
that  the  payment  of  rent  created  a  tenancy  from  year  to 
year,  which  might  have  been  determined  during  the  term 
by  a  notice  to  quit;  but  that  at  the  end  of  the  three  years 
the  tenancy  expired,  so  that  no  notice  to  quit  was  neces- 
sary. Doe  d.  Thomson  ▼•  Ameyy  which  has  been  referred 
to,  is  also  an  authority  in  point.  And,  indeed,  it  seems 
most  reasonable  that  it  should  be  so^  for  (as  I  observed  in 
the  course  of  the  aiigument)  if  a  tenant  pays  the  first  half- 
year's  rent,  he  might  keep  possession  for  a  year  and  a  half 
for  nothing,  except  that  he  is  subject  to  a  distress,  and  that 
is  not  always  available.  Again,  suppose  a  covenant  not 
to  carry  on  an  offensive  trade,  or  to  use  the  house  as  a 
house  of  ill-fame,  is  the  tenant  not  to  be  bound  by  those 
covenants  because  he  has  held  over  ?  It  is  important  that 
no  doubt  should  be  thrown  on  the  law  relating  to  the 
liability  of  tenants  in  possession  under  an  agreement  for  a 
lease,  or  a  void  or  expired  lease ;  and  for  this  reason,  that 
a  great  portion  of  the  tenancies,  both  in  London  and  in  the 
country,  are  of  that  description.  It  certainly  seems  ta  me 
that  a  condition  for  re-entry  on  non-payment  of  rent,  i» 
peculiarly  applicable  to  a  tenancy  from  year  to  year. 

Rule  absolute  (a). 
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J^'  27.  Baker  v.  Cave. 

^^iL^^yi"^*'  Declaration  for  double  rent,  under  sutnte  11 
c.  no,  1. 15, 

if  ceruin  re.     Gea  2»  c.  19,  s.  18 ;  for  holding  premiaes  after  notice  to  quit 

turns  made  are 

conformable  to  had  been  given  by  the  defendant;  with  a  count  for  use 

of  the  AcUt    and  occupation.     Plea& — To  the  6r8t  count,  nil  debet 

thl  registrw  of  '^^  ^^  second  oouut,  ncver  indebted.  Whereupon  issue 
Joint  Stock      ^^  joined. 

Companies  to  jw.».^«. 

grant  to  a  At  the  trial  before  the  Deputy  Sheriff  of  the  county  of 

Company  a  r     .#  f 

certificate  of     York,  the  plaintiff  proved  that  he  was  a  member  of  the 

complete  regis-  •      r      j 

tration,  signed  local  board  of  the  Auchor  Assurance  Company,  in  Leeds, 
sealed  ^"th  his  from  1852  till  1855.  The  defendant,  who  was  a  mans^ug 
which  (^rtisl  director  of  the  company,  came  down  to  Leeds  in  1854, 
fonwhe^lr  ^^^  ^^^  of  ^^  plaintiff  two  rooms  for  offices,  at  m  a 
hu  £^n  c'SS^  y®""'  '^^  Anchor  Assurance  Company  paid  the  rates  and 
stituted  com.  tazcs.  The  plaintiff  was  present  at  a  board  meeting,  when 
m  the  ab.        the  back  room  was  let  to  a  Mr.  Middleton  at  10/.  a  year. 

sence  of  evi- 
dence to  the     In  July,  1855,  the  plaintiff  received  a  notice  to  quit,  as 

contrary  any  .. 

such  certificate  foUows  : — 

ceived  1^6?!-  Anchor  Assurance  Office,  Leeds. 

J'r^oTofS:"'  To  Robert  Baker,  Esq. 

tlSretoor  1  ^®  hereby  give  you  notice,  that  we  shall  quit  and  dc- 
of  office.    By    {{yQ^  UD  Dossession  of  the  offices  situate  No.  12,  South 

s.  26,  on  com-  ^   ^ 

piete  registr*.   Parade,  Leeds,  in  the  county  of  York,  on  the  26th  day  of 

tion  of  any 

Company  being  certified  by  the  registrar  of  Joint  Stock  Companies,  sach  Comnany  sball  be  and  ii 
thereby  incorporated.  By  s.  19,  the  Committee  of  Privy  Council  for  Treae  may  appoint  •■ 
assistant  registrar,  and  such  assistant  registrar  shall,  in  the  abteuct  of  the  registrar,  be  eom* 
petcnt  to  do  all  things  which  the  registrar  is  authorised  to  do;  and  the  prorisions  in  the  Act, 
relating  to  the  signature  and  seal  of  office  of  the  registrar,  are  to  apply  to  the  assistant  registrar. 
BeU,  that  a  certificate  of  the  complete  registration  of  a  Joint  Stock  Company,  signed  and  lealed 
by  the  assistant  registrar,  is  admissible  as  evidence  of  the  complete  registration  of  a  Compioy. 
though  it  does  not  appear  either  on  the  face  of  the  document  or  by  evidence  afinnde,  that 
the  registrar  was  absent  at  the  time  it  was  so  signed  and  sealed :  Dnbitantc,  WaUam,  B. 
^  The  certificate  of  the  annual  return  of  the  name  and  business  of  a  Joint  Stock  Company, 
signed  and  sealed  by  the  registrar  of  Joint  Stock  Comoaniet,  pursuant  to  7  &  8  Vict  e.  110* 
u.  14,  10,  is  evidence  that  the  Company  was  a  oompletely  registered  Cfioipany  at  the  tine 
such  return  was  made. 
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February^  1856^  or  whenever  the  current  year  of  tenancy 

As  witness  my  hand  this  14th  day  of  Ju1y»  1855.  <'• 

For  Thomas  Caye»  Managing  Director,  A.  A.  Co. 

Wm.  Coates. 
On  cross-examination  the  plaintiff  stated  that  Mr.  Caye 
was  treated  with  as  the  managing  director,  and  that  he 
had  no  business  except  that  of  the  office.  A  memorandum 
was  made  December  22nd,  1854,  that  the  Company  had 
taken  the  premises.  The  (Company  oarried  on  at  Leeds 
the  business  of  effecting  assurances  both  on  life  and  against 
fire.  The  local  board  had  a  salary  of  250il  a  year.  In 
order  to  shew  that  the  defendant  was  not  liable,  but 
that  the  Company  should  have  been  sued,  the  defendant 
relied  on  the  25th  section  of  the  7  &  8  Vict.  c.  110.  To 
prove  the  complete  registration  of  the  Company  he  put  in 
the  following  certificates : — 

No.  381.  Certificate  of  complete  registration  of  the 
Anchor  Assurance  Company,  pursuant  to  the  Act  7  &  8 
Vict.  c.  110. 

I,  George  Taylor,  Esquire,  Assistant  Registrar  of  Joint 
Stock  Companies,  do  hereby  certify  that  the  Anchor  Assur- 
ance Company  is  completely  registered  according  to  law. 
Given  under  my  hand,  and  sealed  with  my  seal  of 
office  this  first  day  of  October,  eighteen  hundred 
and  forty-nine. 

(l.  a)  Geoi^  Taylor, 

Assistant  Registrar  of  Joint  Stock 
Companies. 
L.  3821/35. 
Annual  certificate  for  the  year  1856,  of  the  registered 
Anchor  Assurance  Company. 

(L.a) 
Pursuant  to  the  Act  7  &  8  Vict.  c.  110, 1,  Francifi  Whit- 
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1867.  manh,  Eequire,  Registrar  of  Joint  Stock  CompaDiefl*  do 
hereby  certify  that  I  have  received,  this  year,  the  annual 
return  of  the  name  and  businesB  of  the  Anchor  AaBuranoe 
Company. 

Given  under  my  hand  and  seal  of  my  office  this  11th 
day  of  January,  1856. 

Fr.  Whitmarsh, 
R^istrar  of  Joint  Stock  Companies. 
The  defendant  also  put  in  receipts  for  rent  from  the 
Anchor  Assurance  Company,  signed  by  the  plainti£ 
It  was  objected  that  the  certificates  were  not  evidence 
that  the  Anchor  Assurance  Company  was  a  Company 
completely  reg^tered  punuant  to  the  7  &  8  VicL  c.  1 10. 
The  jury,  under  the  direction  of  the  Deputy  Sheriff,  found 
a  verdict  for  the  defendant 

R.  HaB  had  obuuned  a  rule  to  shew  cause  why  the 
verdict  for  the  defendant  should  not  be  set  aside  and  a  new 
trial  had,  on  the  ground  that  the  certificate  of  the  assistant 
registrar  was  improperly  admitted  in  evidence,  neither 
purporting  to  have  been  granted  by  him  in  the  absence 
of  the  registrar,  nor  being  shewn  to  have  been  in  fiurt  so 
granted,  against  which 

J^ndal  Atkintan  now  shewed  cause. — ^The  question  is, 
with  whom  was  the  contract  made.  The  Judge  directed 
.  the  jury  that  the  Anchor  Assurance  Company  being  in- 
corporated the  defendant  was  not  liable.  The  plaintiff 
dealt  with  them  as  a  Joint  Stock  Company,  and  therefore 
cannot  avail  himself  of  the  informality  of  the  certificate  of 
registration,  which  does  not  disclose  the  circumstances 
which  led  to  its  being  signed  by  the  assistant  regbtrar 
instead  of  the  r^strar.  The  annual  certificate  under  the 
14th  section  purports  to  have  been  signed  by  the 
registrar. 
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IL  Hall,  in  support  of  the  rule. — The  contract  was  with  1857. 
a  Company.  The  defendant  is  liable,  as  a  co-partner, 
with  the  other  members,  unless  the  Company  is  shewn 
to  have  been  registered.  By  the  25th  section  of  the 
7  &  8  Vict  c.  110,  on  the  complete  registration  of  any 
Company  being  certified  by  the  registrar  of  Joint  Stock 
Gompaniesy  such  Company  is  incorporated  from  the  date  of 
the  certificate.  By  section  19,  it  is  provided  that  'Uhe 
assistant  registrar  shall,  in  the  absence  of  the  registrar,  be 
competent  to  do  all  things  which  the  registrar  is  authorized 
or  empowered  to  do.**  Here  the  certificate  should  have 
shewn  on  the  face  of  it,  or  the  defendant  should  have 
proved  that  the  registrar  was  absent,  in  order  to  prove  by 
the  certificate  that  the  Company  was  incorporated.  These 
certificates  form  a  new  class  of  evidence,  and  it  is  important 
that  every  thing  which  is  required  to  render  the  certi- 
ficate available  in  proof,  but  which  does  not  appear  on  the 
&ce  of  the  certificate,  should  be  proved.  The  8  &  9  Vict, 
c.  113,  s.  1,  makes  the  documents  to  which  it  relates  admis- 
sible,  in  evidence,  only  where  they  purport  to  be  properly 
certi6ed.  In  Bex  v.  AH  SaintSf  Southampton  (a),  the  exami- 
nation of  a  soldier  taken  before  two  magistrates,  was  tendered 
in  evidence,  under  22  Geo.  3,  c.  4,  to  prove  his  settlement. 
By  that  Act  the  justices  had  only  power  to  examine  in  the 
case  of  a  soldier  quartered  in  the  place  for  which  they  were 
justices;  and  it  did  not  appear  by  the  examination  itself,  or 
by  other  proof,  that  the  soldier  at  the  time  when  he  was 
examined,  was  quartered  in  the  place  where  the  justices 
had  jurisdiction.  Bcnfky,  J.,  pointed  out  that  it  was  neces- 
sary that  these  facts  should  be  shewn  aliunde,  or  by  the 
examination  itself;  and  the  examination  was  held  not  to  be 
admissible.  In  Bosdnquet  v.  Woodford  {b)  the  person  before 
whom  the  return  was  sworn  was  proved  to  have  been  & 

(a)  7  B.  &  C.  785.  (6)  5  Q.  B.  310. 


678 


BZCHSanSR  REPORTS. 


1857.  justice  of  the  peace.  If  there  were  any  circumstances  which 
gave  the  assistant  registrar  power  to  certify,  the j  were  pecu- 
liarly within  the  knowledge  of  the  assistant  registrar  and  the 
defendant.  The  second  certificate  was  evidence  of  nothing 
but  that  a  Company,  calling  itself  the  Anchor  Assurance 
CompaDy,  made  an  annual  return.  [  Watsony  B. — The  retnm 
was  made  under  the  14th  section,  which  provides  that  every 
registered  Joint  Stock  Company  shall  annually  make  to  the 
registry  office  a  return  of  the  name  and  business  of  the 
Company;  and  that  on  the  receipt  of  such  return,  the 
registrar  of  Joint  Stock  Companies  shall  give  a  certificate 
thereof.] 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  must  be 
discharged.  I  think  that  there  was  evidence  that  the  Com* 
pany  was  a  Company  completely  registered  under  7  &  8 
Vict.  c.  110.  This  may  be  proved  in  various  ways,  as 
against  people  who  have  dealt  with  it  as  such.  In  this 
case  a  certificate  of  complete  registration,  signed  by  the 
deputy  registrar  of  Joint  Stock  Companies,  was  put  in. 
His  certificate  was  an  act  not  judicial  but  purely  minis- 
teriaL  In  Bex  v.  AU  SaxnU^  Southampton  (a),  the  taking  of 
the  examination  was  an  act  of  a  judicial  nature:  it  had 
reference  to  the  possibility  of  legal  proceedings,  and  was 
taken  for  the  purpose  of  being  used  in  such  proceedings. 
The  Joint  Stock  Companies  Act,  which  gives  the  deputy 
registrar  a  power  of  certifying,  says,  that  he  may  do  so 
in  the  absence  of  the  registrar.  It  is  admitted  that  if  the 
certificate  had  contained  a  statement  of  the  absence  of  the 
registrar  it  would  have  been  sufficient  Judicial  acts  must 
contain  in  themselves  the  source  of  the  power,  but  that  rule 
does  not  apply  to  ministerial  acts.  I  think  that  the  absence 
of  the  registrar  may  be  presumed,  it  being  clearly  contrary 

(a)  7  B.  &  C.  785. 
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to  the  public  doty  of  the  assistant  registrar  to  give  a  certi-  1857. 
6cate  except  in  the  absence  of  the  r^istrar.  But  it  is  not 
absolotelj  necessary  to  produce  the  certifleate  of  com- 
plete registration  to  shew  that  a  Company  is  completely 
registered.  The  7  &  8  Vict,  c  110,  s.  14,  requires  an 
annual  return  to  be  sent  in  by  Companies  completely 
registered,  of  the  name  and  business  of  the  Company;  and 
on  the  receipt  of  such  return,  the  registrar  of  Joint  Stock 
Companies  is  to  give  a  certificate  thereof.  That  certificate, 
if  not  made  evidence  by  the  7  &  8  Vict,  c  110,  is  rendered 
admissible  by  8  &  9  Vict,  c  113,  s.  I.  It  shews  that  an 
annual  return  was  sent  in,  and  that  the  registrar  of  Joint 
Stock  Companies  certified  that  the  Company  was  then 
dealing  and  acting  as  a  completely  registered  Company* 
But  if  this  had  not  been  so, — if  the  Company  was  not  liable 
to  be  sued  as  a  quasi  corporation,  the  plaintifi^  must  have 
failed,  because  one  co-adventurer  cannot  sue  another. 
Therefore,  in  any  view  of  the  case,  the  verdict  was  right 

Martin,  B. — I  am  of  the  same  opinion.  The 'question 
is,  whether  the  documents  were  admissible  in  evidence. 
By  the  7  &  8  Vict  c.  110,  a  registrar  is  appointed  who,  upon 
the  registration  of  certain  particulars  required,  is  to  grant 
certificates  of  complete  registration.  By  the  15th  section,  in 
the  absence  of  evidence  to  the  contrary,  any  such  certificate 
shall  be  received  in  evidence  without  proof  of  the  signature 
thereto,  or  of  the  seal  of  office  affixed  thereto.  If  the  Act 
had  stopped  there,  the  registrar  alone  could  certify.  But  by 
the  19th  section,  the  Committee  of  Privy  Council  for  Trade 
may  appoint  an  assistant  registrar  who,  in  the  absence  of 
the  registrar,  is  competent  to  do  all  things  which  the  regis- 
trar is  empowered  to  do;  and  the  provisions  in  the  Act, 
relating  to  the  signature  and  seal  of  office  of  the  registrar, 
are  to  apply  to  the  assistant  registrar.     Therefore  the 
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1857.        assistant  r^strar  is  a  public  oflScer  who,  under  certaiu  cir- 
*^' "^      cumstaDces,  is  authorized  to  seal  these  certificates.    The 
o*  objection  is,  that  it  is  not  proved  that  the  registrar  was 

absent*  If  he  was  not  so  in  fact,  the  matter  could  not  be 
helped  by  the  assistant  registrar  signing  the  certificate. 
But  this  is  a  document  signed  by  a  public  officer,  and  it 
must  be  presumed  to  have  been  done  rightly.  *As  to  the 
other  points  I  agree  with  the  Lord  Chief  Baron. 

Watson,  B. — I  have  felt  considerable  doubt  whether 
the  certificate  of  complete  registration  was  receivable  in 
evidence.  But  on  the  other  points  I  entirely  agree  with  the 
rest  of  the  Court,  The  certificate  of  the  annual  retoro 
shews  that  the  Company  was  a  completely  registered  Com- 
pany making  an  annual  return  to  the  registrar  of  Joint 
Stock  Companies.  If  the  plaintiff  contends  that,  consist- 
ently with  this,  the  Company  may  have  been  incorporated 
after  the  contract  was  entered  into,  the  answer  is,  that  if 
the  Company  was  not  incorporated  at  the  time  of  the  cod* 
tract,  the  plaintiff  had  no  right  at  all  to  sue  the  defendant, 
as  in  that  case  the  plaintiff  and  defendant  must  have  been 
in  the  position  of  partners. 

Rule  discfaaiged. 
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Danibll  V.  The  Official  Manager  of  the  Royal 

British  Bank.  J^*  3I. 


L 


USH  dad  obtained  a  rule  calling  on  one  Beattie  to  To  u  ippt{c«- 

1  1  .111.  .         ,  •  tioD  for  execa- 

anew  cause  irhy  execution  should  not  issne  against  mm,  tioo  agahist  a 

as  one  of  the  shareholders  in  the  Royal  British  Bank,  for  a  joint^ito^^ 

the  balance  of  a  debt  for  which    judgment  had  been  ^^^^^ 

recovered  in  the  above  action.  f; )  ^^  •• '®' 

It  IS  no  answer 


The  aflSdavits  in  support  of  the  application  stated,  in  ^VK.    . 

substance,  that  the  Royal  British  Bank  was  a  joint  stock  fraud  of  the 

directors  to 

bank  incorporated  under  the  provisions  of  the  7  &  8  VicL  purchase  the 

c.  113,  and  that  the  liability  of  the  shareholders  was  not  as  soon  as  he 

restricted:  that  an  order  absolute  had  been  made  by  the  fr![^udbet 

Court  of  Chancery  for  winding  up  the  affairs  of  the  bank  ^ot\?li- 

and  an  official  manager  appointed :  that  a  petition  in  bank-  P°<^i*^^  the 

ruptcy  had  been  filed,  and  the  bank  adjudicated  bankrupt,  .  '^^  provi- 

pursuant  to  the  7  &  8  Vict.  c.  1 1 1 :  that  the  plaintiff  had  7  &  a  Vict, 

brought  an  action  against  the  official  manager  and  obtained  n,  as 'to  the 

judgment :  that  a  fi.  fa.  issued  thereon,  which  was  returned  shareholders, 

nulla  bona :  that  the  bank  had  no  property  or  effects  what->  dire^ry/and 

ever  upon  which  execution  could  be  levied. — It  was  also  ^"JJ^n^^i,^ 

stated  that  notice  of  the  application  had  been  given  to  ^me  is  en  the 
Beattie,  and  that  his  name  appeared  in  the  memorial  of  liable  as  a 

**  shareholder 

shareholders,  a  verified  copy  of  which  was  annexed  (a).  notwithsund- 

,     —  insT  the  raemo- 

The  affidavit  of  Beattie,  in  answer,  stated  that  in  Septem-  Hal  is  not  in 

ber,  1849,  the  bank  was  established  under  a  charter  from  scribed  by  uiat 

the  Crown,  with  a  capital  of  100,000i,  of  which  50,000i  ^*^ 
had  been  paid  up  when  they  commenced  business :  that  in 
February,  1854,  a  balance  sheet  of  the  affairs  of  the  bank 

(a)  In  the  heading  of  this  me-  7  &  8  Vict.  c.  1 13),  instead  of  the 
morial  (the  form  of  which  is  given  title  of  that  Act,  the  title  of  the 
in  Schedule   (A.)  (B.)    of  the     9  Geo.  4,  c.  46,  was  inserted. 
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was  iflBoed  by  the  directoiBy  in  which  the  balance  of  aaaeta, 
above  the  liabilites,  was  stated  to  amount  to  35»374iL,  and 
a  dividend  of  6/L  per  cent  was  dedaxed :  that  in  Aogost, 
1854,  another  balance  sheet  was  issued^  in  which  the 
balance  of  assets,  above  the  liabilities,  was  stated  to  be 
38,371/.  13j;  2d.,  and  another  dividend  of  6/L  per  cent  was 
dedaxed :  that  in  March,  1855,  the  deponent  received  from 
the  bank  a  dicnlar  in  which  the  directors  stated  that  they 
had  obtuned  from  the  Crown  a  sopplementaiy  duurter 
anthorizing  them  to  increase  the  capital  of  the  bank  by 
500,000/L,  which  they  intended  to  do :  that  100,00(ML  was 
already  subscribed  and  that  the  shares  were  lOOL  each,  of 
which  50iL  was  to  be  paid  before  certificates  were  iasiied: 
that  deponent,  upon  the  fidth  of  the  statements  contained 
in  the  balance  sheets,  and  believing  from  the  areolar  that 
the  bank  was  anthorized  to  issue  new  shares^  on  the  27th 
of  March,  1855,  signed  a  deed  purporting  to  be  a  sop|de- 
mental  deed  of  settlement,  and  received  certificates  pur- 
porting to  be  certificates  for  ten  new  shares  in  the  bank: 
that  the  bank  stopped  payment  on  the  Srd  of  September, 
1856,  when  deponent  for  the  first  time  asoertuned  that  the 
balance  sheets  were  utterly  fidse  and  fraudulent,  and  were 
published  in  fiirtherance  of  a  scheme  concocted  by  the 
directors  and  manager  of  the  bank  for  fraudulently  obtain- 
ing a  more  extended  credit,  and  for  procuring  money  to  be 
paid  in  the  way  of  additional  capital:  that  at  the  time 
deponent  was  induced  to  take  shares,  the  bank  had  lost  the 
whole  of  the  paid  up  capital  and  a  considerable  sum  in 
addition ;  and  so  far  from  ever  having  had  a  reserved  frmd, 
as  stated  in  the  balance  sheets,  was  in  a  state  of  hopeless 
insolvency :  that  the  preliminaries  required  by  the  statute, 
under  which  the  supplemental  charter  professed  to  be 
granted,  had  not  been  complied  with :  that  if  the  deponent 
had  been  acquainted  with  the  ficts  before  he  signed  the 
document,  he  would  not  have  signed  it ;  and  since  be  has 
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become  acquainted  with  the  facts  he  has  repudiated  the 
purchase  of  the  alleged  new  shares,  and  has  made  a  claim 
in  the  Court  of  Bankruptcy  for  the  money  paid  for  such 
shares. 

Mellish  shewed  cause  (Jan.  29). — By  the  7  &  8  Vict. 
c.  1 13,  s.  10,  a  plaintiff  must  first  issue  execution  against 
the  property  and  effects  of  the  Company,  and  if  such 
execution  shall  be  ineffectual,  then  against  the  person, 
property,  and  efiects  of  any  shareholder,  or  in  default  of 
obtaining   satisfaction  from   any  shareholder,  against  the 
person,   property,  and  effects  of  any  person  who  was  a 
shareholder  at  the  time  when  the  cause  of  action  arose: 
*' Provided  always,  that  no  person  having  ceased  to  be  a 
shareholder  of  the  Company  shall  be  liable  for  the  payment 
of  any  debt  for  which  any  such  judgment,  &c.,  shall  have 
been  obtained,  for  which  he  would  not  have  been  liable  as 
a  partner  in  case  a  suit  had  been  originally  brought  against 
him   for  the  same,'^  &c.     Here   the   party  sought  to  be 
charged  is  not  a  shareholder  for  the  time  being.     He  was 
induced  by  the  fraud  of  the  directors  to  purchase  shares 
and  sign  the  deed  of  settlement,  and  immediately  he  dis- 
covered the  fraud  he  repudiated  the   shares.    It  is  not 
denied  that  he  is  liable  as  a  former  shareholder  for  debts 
contracted  between  the  time  of  his  execution  of  the  deed 
of  settlement  and  his  repudiation  of  the  shares;  but  he 
cannot  be  charged  as  a  shareholder  for  the  time  being, 
inasmuch  as  he  ceased  to  be  a  shareholder  before  this 
application  was  made.     Suppose  the  directors  of  a  Com- 
pany falsely  represented  that  the  liability  of  the  shareholders 
was  limited,  whereby  a  person  was  induced  to  purchase 
shares,  is  he  to  be  subject  to  an  unlimited  liability  not- 
withstanding he  repudiated  the  shares   immediately  he 
discovered  the  fraud?    The  proviso  in  the  10th  section  of 
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the  7  &  8  Vict  c.  113,  shews  that  the  intention  of  the 
legislature  was  to  assimikte,  as  &r  as  poedble,  the  liability 
of  the  shareholders  to  that  of  partners  at  common  law.  In 
the  case  of  an  ordinary  partnership,  if  a  person  was  indaced 
by  finaud  to  become  a  partner,  he  wonld  be  liable  for  the 
partnership  debts  so  long  as  he  continued  a  member  of  the 
firm ;  hot  if,  when  he  discovered  the  fraud,  he  repudiated 
the  partnership,  his  liability  would  cease.  In  ex  parte  Ginger^ 
In  re  Tipperary  Joint  Stock  Bankmg  Company  (a\  where 
the  directors  of  a  banking  Company  had  issued  unappropri- 
ated shares,  in  violation  of  the  partnership  deed  in  a  matter 
of  substance,  it  was  held  that  the  issue  was  null  and  void,  and 
that  a  purchaser  of  the  shares,  who  had  received  a  dividend, 
was  not  a  proprietor,  and  ought  not  to  be  placed  on  the 
list  of  cantributories.  It  will  be  argued  that  Beattie  is 
liable  as  a  shareholder  for  the  time  being,  because  his 
name  appears  in  the  memorial  of  shareholders;  but  the 
memorial  is  not  in  the  form  prescribed  by  the  Act :  ss.  16, 1 7, 
Schedule  (A.)  (B,\  [Martiny  B. — Are  the  creditors  of  the 
bank  to  lose  their  money  because  the  directors  deliver  an 
incorrect  memorial  7]  The  21st  section  says,  that  the  per- 
sons whose  names  shall  appear  in  the  memorial  *' shall  be 
liable  to  all  legal  proceedings;"  it  is  more  stringent  than 
the  6th  section  of  the  7  Gea  4,  c.  46,  which  makes  the 
memorial  only  primft  facie  evidence.  The  requisites  of 
the  statute  ought  therefore  to  be  strictly  complied  with. 


Lush  appeared  in  support  of  the  rule,  but  was  not  called 
upon  to  argue. 

It  having  been  mentioned  that  a  similar  question  was 
pending  in  the  Court  of  Queen's  Bench,  the  Court  said 


(«)  6  Irish  Chan,  ft  Com.  Law  Rep.  Ch.  174. 
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that  they  would  reserve  their  judgment  until  after  judgment 
had  been  pronounced  in  the  Court  of  Queen's  Bench. 

Cur.  adv.  vuU. 

Pollock^  C.  B.,now  said. — In  the  case  of  DanieU  y.  The 
Royal  British  Bank  the  rule  must  be  absolute,  and  for  the 
reasons  stated  by  the  Court  of  Queen's  Bench  in  a  similar 
case  of  Henderion  ▼.  The  Royal  Bntish  Bank  (a). 

Rule  absolute. 


(a)  The  reporters  have  been  favoured  by  Messrs.  Ellis  &  Blackburn 
with'the  following  judgment  in  that  case: — 

Lord  Camfbbll,  C.  J.,  (Jan.  30)  said.— This  was  an  application 
for  leave  to  take  out  execution  against  a  shareholder,  and  the  proposed 
answer  to  the  application  was,  that  the  shareholder  had  been  induced 
by  fraud  to  take  the  shares.   He  had  remained  a  shareholder  for  some 
time,  and  received  dividends  and  acted  in  all  respects  as  a  shareholder 
until  the  Royal  British  Bank  stopped  payment,  and  until  its  bank- 
ruptcy; and  he  then  gave  notice  that  he  was  no  longer  a  shareholder, 
and,  as  far  as  he  could,  disaffirmed  the  contract  under  which  he  became 
a  shareholder  as  being  induced  by  the  fraud  of  the  directors.    He 
demanded  back  all  the  monies  he  had  paid,  and  being  a  depositor 
himself,  he  demanded  the  deposit  and  all  the  advances.    The  question 
is,  whether  if  it  were  established  that  this  fraud  had  been  practised 
upon  him,  it  could  be  an  answer  to  this  application.    If  there  fu 
any  doubt  about  it  we  should  not  make  this  rule  absolute,  but  we 
should  direct  a  scire  facias  to  issue  so  that  the  question  might  be 
raised  on  the  record.    We  entertained  no  doubt  on  the  argumeat, 
but  being  informed  that  similar  applications  had  been  made  to  the 
Courts  of  Common  Pleas  and  Exchequer,  and  that  rules  were  depend- 
ing in  those  Courts,  we  thought  that  upon  a  matter  of  this  sort  it 
would  be  well  if  we  had  a  conference  with  the  other  Judges  before 
our  judgment  was  given.    That  conference  has  taken  place  and  all  the 
Judges  were  unanimously  of  opinion  that  this  can  be  no  answer  to  the 
application,  either  upon  principle  or  authority.   This  is  an  application 
by  a  creditor,  who  upon  the  faith  that  the  party  who  then  was  share- 
holder, and  who  held  himself  out  to  the  world  as  a  shareholder,  was 
one,  gave  credit  to  the  bank  and  has  obtained  judgment  against 
the  bank.    There  were  no  assets  of  the  bank  as  a  Company,  and  the 
VOL.   I. — N.  8.  Y  Y  EXCUU 
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application  now  is  that  execution  may  itsoe  against  thai  party  ii 
Tidoally.    It  would  be  monstroua  to  say  that  he,  having  become 
a  partner  and  a  shareholder,  and  havinf^  held  himself  out  to  the  world 
as  such,  and  having  so  remained  until  the  concern  stopped  payment, 
could  by  repudiating  the  shares  on  the  ground  that  he  had  been 
defrauded,  make  himself  no  longer  a  shareholder,  and  thus  get  rid 
•f  his  liability  to  the  creditors  of  the  bank,  who  had  given  credit  to 
it  on  the  faith  that  he  was  a  shareholder.    It  would  be  moostrova 
injustice  and  contrary  to  all  principle.    Whether  he  could  say  thai 
with  regard  to  other  shareholders  not  privy  to  the  fraud,  we  need  noi 
say.    There  may  be  some  difficulty  about  that.    But  that  is  not  the 
question  we  have  to  determine,  which  is  simply  whether  this  is  an 
answer  to  a  creditor  who  has  given  trust  upon  the  faith  of  his  being  a 
shareholder.     Suppose  this  were  a  common  partnership,  and  thai 
there  was  credit  given  to  the  firm,  would  it  be  any  answer  to  an  action 
by  the  creditor  against  one  of  the  partners  that  the  defendant  was 
fhiudulently  induced  by  the  other  partners  to  become  a  partner. 
Inter  se,  diat  might  be  considered,  but  as  between  the  firm  and  a 
creditor  it  is  a  matter  wholly  immaterial.    Kow  the  party  here  admits 
that  he  is  a  shareholder  and  acted  as  such  until  the  bank  stopped  pay- 
ment.   His  name  was  placed  on  the  register  and  remains  on  the 
register.    There  is  some  irregularity  in  that  register,  but  we  are  of 
opinion  that  all  that  is  said  in  the  statutes  as  to  the  manner  in  which 
the  register  shall  be  intituled  and  made  up,  is  only  directory  and  not 
conditional,  that  he  was  bound  at  all  events  primft  facie  by  his  name 
appearing  on  the  register,  notwithstanding  those  errors.    The  rule 
must  therefore  be  absolute. 
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Thb  Guardians. of  ths  Poor  of  the  Wtcombb  Uniov 
«.  Tha  Gdabdiakb  of  ths  Poor  of  tub  Eton 
Union.  Jan,  28. 

J.  HIS  action  was  brought  to  recover  certain  monies  alleged  Between  R^id- 

summer  1845 

by  the  plaintiffs  to  have  been  paid  for  the  defendants  at  and  Lady  Day 

18*>4|  too 

their  request,  in  respect  of  relief  given  hy  the  plaintiffs  to  guardians  of 

certain  paupers  resident  within  their  Union  from  Midsummer  Union  made 

1845  to  Lady  Day  1854,  both  inclusive ;  which  said  paupers,  ^^"of'rclief 

during  M  the  time  aforesaid,  belonged  to  and  were  remove-  J^,t£?paupCTi 

able  to  parishes  in  the  Eton  Union.   By  agreement  of  the  ^^|J®    ^tIm 

parties  and  order  of  a  Judcre,  according  to  "  The  Common  only  authority 
■^  o  '  o  for  these  pay- 

Law  Procedure  Act,  1854,"  the  following  case  was  stated  mentswere 

letters  written 

for  the  opinion  of  the  Court,  without  pleadings : —  in  the  years 

The  Wycombe  Union  and  the  Eton  Union,  which  were  and  1*850,  in 
and  are  respectively  formed  under- the  provisions  of  the  guardians  of 
4  &  5  Wm.  4,  c.  76,  existed  prior  to  the  year  1845  and  J^q„e«Sl°" 
thence  to  the  present  time  ;  and  there  have  been  during  all  fh^*'4^"combe 
that  time  a  Board  of  Guardians  of  the  Poor  of  the  Wycombe  Union  to  make 

weekly  pay- 

Union  and  a  Board  of  Guardians  of  the  Poor  of  the  Eton  ments  to  cer- 
tain paupers. 
One  of  these 
letters  stated  that  **  the  money  would  be  repaid  quarterly,**  and  another  stated  thai  "  if  thejr  would 
furnish  an  account  at  the  end  of  each  quarter  they  would  be  repaid.**  Article '80  of  the  Consoli- 
dated General  Orders  cf  the  Poor  I^w  Board,  requires  that  all  account  of  relief  to  non-settled 
paupers  shall  be  sent  in  within  fourteen  days  from  the  close  of  each  quarter.  In  July,  1H50,  the 
guardians  of  the  Wycombe  Union  8<»nt  ro  the  guardians  of  ihe  Eton  Union  an  account  in  which 
thry  claimed  a  balance  (after  givng  credit  for  a  payment  made  in  November  1849,)  for  relief  of 
Don.  settled  paupers  of  the  Eton  Union,  from  l^y  Day  1846  to  Ladj  Day  1847,  and  from  Lady 
Day  1849  to  Lady  Day  1850.  No  previous  ai-eount  had  been  sent  m  or  claim  made  in  respect 
thereof.  From  Lady  Day  1850  to  I^dy  Day  1854.  the  accounts  were  made  out  sometimes  quar- 
terly and  sometimes  half-yearly,  but  iii  no  case  were  they  sent  to  the  Eton  Union  within  fourteen 
days  after  the  expiration  of  each  quarter  or  half-year,  but  at  periods  varying  from  one  to  three 
months  after  such  time. — fft-id,  that  the  plaiutiffii  oonld  not  recover  any  part  of  the  claim,  for 
assuming  that  an  action  would  lie,  this  was  a  qualified  contract  to  pay  if  the  accounts  were  sent 
in  within  fourteen  days  after  each  quarter,  as  required  by  the  order  of  the  Poor  I^aw  Board. 

Also  that  the  payment  not  being  generally  on  account  did  not  take  the  case  out  of  the 
Statute  of  Limitations. 

Semble,  that  no  action  will  lie  by  one  Board  of  Guardiars  against  another  for  monies  paid  for 
the  relief  of  their  non-settled  poor. 

Y  Y   2 
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1857.        Union  respectively  elected  finom  time  to  time,  and  con- 

^T^^     '      stituted  under  and  according  to  the  provisions  of  the  4  &  5 

Uhioh        Wm.  4,  c.  76.    The  defendants  were  elected  guardians  of 

£tos  Uirioir.   the  po<)r  of  the  Eton  Union  for  the  current  year  in  April 

1854. 

During  the  period  from  Midsummer  1845  to  Lady  Day 
1854,  the  guardians  of  the  poor  of  the  Wycombe  Union 
have,  through  their  relieving  officer  for  the  time  being,  fix>m 
time  to  time  made  sundry  payments  by  way  of  relief  to 
certain  paupers  resident  within  the  limits  of  the  Wycombe 
Union,  but  legally  settled  in  and  belonging,  and  by  the 
guardians  of  the  Wycombe  Union  removeable  to  the  Eton 
Union,  the  said  paupers  being  respectively  during  all  the 
said  period  non-resident  poor  of  the  Eton  Union  and  non- 
settled  poor  of  the  Wycombe  Union,  within  the  meaning  of 
articles  230  and  231  of  the  Consolidated  General  Order  of 
the  Poor  Law  Commissioners,  subject  to  the  facts  stated  in, 
and  the  question  intended  to  be  rai^d  by  the  present  case. 
The  only  authority  for  such  payments,  or  any  of  them, 
was  given  in  and  by  letters  addressed  to  the  plaintifis  by 
the  persons  by  whom  the  same  purport  to  be  written,  and 
who  wrote  such  letters  as  the  officers  of  and  under  the 
directions  (not  under  seal)  of  the  Board  of  Guardians  for 
the  time  being  of  the  Eton  Union,  which  letters  are  as 
follows : — 

Bumham,  Maidenhead, 
Sir,  August  12th,  1847. 

The  Board  of  Guardians  of  the  Eton  Union  have 
directed  Mr.  Williamson  to  inform  you  (but  who  is  too  ill 
to  do  so)  that  they  will  repay  the  relief  advanced  by  the 
Wycombe  Union  to  Holley  and  May. 

1  am,  &c.,  for  Thomas  Williamson, 

Mart  Ann  Wiluakson. 
Mr.  Kingston. 
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Baraham»  Maidenhead. 
Sir,  April  4th,  r849. 

I  am  directed  by  the  Board  of  Guardians  of  the 


1857. 


Wtoombb 

UXIOM 

Eton  Union  to  inform  you  that  they  have  allowed  2«.    ETORUinoH. 
weekly  to  each  of  the  Druces,  and  that  they  will  repay  the 
advance  to  that  amount     I  have  paid  the  brother  4«.» 
the  first  week's  relief/ so  that  at  Midsummer  48«.  will  be 
due  to  yoU| 

Yours,  &c., 
Mr.  Kingston.  T.  Williamson,  R.  O. 


Board  Room,  Slough, 
Sir,  March  26th,  1850. 

I  am  directed  by  the  Board  of  Guardians  of  the 
Eton  Union  to  request  you  to  pay  Hannah  Smith,  a 
pauper  chargeable  to  the  parish  of  Langley  Marsh,  the 
sum  of  2s,  6<f.  weekly,  and  which  will  be  repaid  to  your 
Union  quarterly  by  Mr.  Barrett,  our  clerk.  The  said 
pauper  is  to  reside  with  her  daughter  at  Edsor. 

Yours,  &c., 

Joseph  S.  Pullen, 
Mr.  Edugston,  R.  O.  Relieving  Officer. 


Eroir  Uhioh. 
Weekly  relief  ordered  26tb  day  of  Harch,  1850. 

Name. 

Money. 

Loaves 
lib  each. 

For  what 
period. 

Haonah  Smilh, 

Aged  68, 

Parish,  Laagley  Marih. 

f.    d, 

2    6 

other  articles 

lib 

Joseph  S.  Pullev. 
Signature  of  relie?ing-oflScer. 

^^  nCHSQUBB  BBPOBT& 

1867.  Eton,  Bucks,  March  15th,  1853. 

Wtcoxbx  *  Non-resident  paupers. 

Uvioji  Dear  Sir, 

£iojr  Uxt^H .  I  agaia  brought  this  subject  before  our  Board  to- 

day, and  the;  haw  deaii^d  m^  to  infonn  jou  that  if  voiir 
Union,  will  advance  ta 

<•  iL 
Tabitha  Druce  of  Burnhatn        -    2    0    weekljf 
Elizabeth  May  -        -        -     2     6       da 

Hannah  HoUey  -        -        -    2    6      da 

Hannah  Smith  -        -        -    2     6       do. 

during  the  present  quarter  from  this  date,  and  furnish  an 
account  thereof  at  the  end  of  the  quarter,  they  will  repay 
you;,  and  if  it  should  appear  from  your  report  that  a 
continuance  qf  the  relief  be  tbca  necessary  th^  will  renew 
the  authority  for  another  quarter.. 

Yqu£^  &a» 
J.  Harman^  Esq.,  '  C^  P^  Bariu^tt. 

Clerk  of  the  Wycombe  Union. 

Weekly  payments  in  money  were  made  by  the  Wycombe 
Union  to  the  paupers,  mentioned  in  the  above  letters,  and 
they  claiflied  frx>m  the  Eton  Union  108/;  IIjl  lid;,  for 
moniea  so  paid  from  Lady  Day  1850  to  Lady  .Day  1854. 

On  the  10th  July,  1850,  the  fruardians  of  the  Wycombe 
Union  sent  to  the  guardiens  of  the  Eton  Union  an  account 
in  which  the  former  claimed  a  balance  of  97/.  15f.  0^ 
(after  giving  credit  for  3/.  11«.  Gdl),  for  monies  paid  to  non* 
settled  paupers  of  the  £to&  Unioii  from  Lady  Day  1845^ 
to  Lady  Day  1847,  and  from  Lady  Day  1849  to  Lady  Day 
1850.  No  previous  account  had  been  sent,  or  any  claim 
made  in  respeict  thereof.  From  Lady  Day  1850  to  Lady  Day 
1854,  the  accounts  were  made  out  sometimes  quarterly 
and  sometimes  half-yearly,  and  in  no  case  were  they  sent 
to  the  Eton  Union  within  fourteen  days  after  the  expiration 


Wrcoatn 

9. 
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of  each  quarter  or  half-year,  but  at  periods  Tarying  from 

one  to  three  months  after  such  time*    No  objection  was 

made  to  such  of  the  accounts  as  were  made  out  half-yearly,       Umioh 

on  the  ground  that  they  included  the  amount  of  relief  tftovVmxn, 

administered  during  the  two  preceding  quarters,  instead  of 

being  limited  to  the  amount  of  relief  administered  during 

the  immediately  preceding  quarter. 

On  the  2l8t  December,  1844»  the  Poor  Law  Board 
issued  a  general  order  relating  to  the  relief  of  non-resident 
and  non-settled  poor ;  the  7th  and  8th  articles  of  which 
order  are  as  follows:-^ 

Article  1.—**  The  derk  to  erery  Board  of  Guardians 
shall  at  the  first  meeting  of  the  guardians  in  each  quarter, 
by  before  the  guardians,  or  their  committee,  the  non-resident 
poor  accounts  posted  in  the  ledger  to  the  end  of  the 
preceding  quarter,  and  shall  take  the  directions  of  the 
guardians  respecting  the  transmission  of  accounts  due  from 
other  Unions  and  requests  for  payment" 

Article  8. — ^^The  clerk  shall,  within  fourteen  days  from 
the  close  of  eadi  quarter,  transmit  by  post  all  accounts  for 
relief  administered  in  the  course  of  the  preceding  quarter 
to  non-settled  poor  to  the  guardians  of  the  Unions  on 
account  of  which  such  relief  was  given,  and  eveiy  account 
so  transmitted  shall  state  the  names  and  class  of  the  several 
paupers  to  whom  the  relief  in  question  has  been  adminis- 
tered ;  and  all  accounts  for  relief  duly  adoiiuistered  to 
nonnresident  poor  shall  be  discharged  before  the  end  of  one 
calendar  month  from  the  receipt  of  such  accounts." 

On  the  I3th  January,  1846,  the  Gruardtans  of  the  Poor 
of  the  Eton  Union  made  and  passed  a  resolution  in  the 
Mlowing  terms  :-^ 

**  Resolved,  with  a  view  to  the  more  regular  keeping  of 
the  non-resident  and  non-settled  poor  accounts,  that  this 
Board  will  not  repay  any  relief  which  may  be  afforded  by 


"^^  EZCUBQnSR  R£PORTS. 

1857.       other  unions  or  parishes  to  paupers  settltKl  within   this 

Wtcovbx     Union  after  the  28th   March  next  under  any  existing 

Uniox       undertaking.    That  this  Board  will  nevertheless  consider 

EioH  Umov.  and  decide  upon  any  applications  which  other  unions  or 

parishes  may  from  time  to  time  be  pleased  to  make  with 

reference  to  such  paupers;  but  will  in  no  case  extend 

the  authority  to  relieve  beyond  the  last  Saturday  of  the 

current  quarter  in  which  the  application  may  be  received." 

A  minute  of  this  resolution  was  entered  on  the  proceed- 
ings of  the  Board,  and  a  copy  sent  by  post  to  the  clerk  of 
the  guardians  of  the  Wycombe  Union  on  the  17  th  January, 
1846.  The  plaintifis  alleged  that  no  copy  of  such  minute 
was  ever  received,  and  that  the  said  minute  was  never 
brought  to  their  knowledge  until  after  the  15th  December, 
1850. 

On  the  24th  November,  1849,  the  guardians  of  the  Eton 
Union  paid  to  the  guardians  of  the  Wycombe  Union,  the 
sum  of  3/.  lis.  6d.  in  respect  of  certain  relief  before  then 
given  by  the  last  mentioned  guardians  to  certain  paupers 
i^sident  within  the  Wycombe  Union,  but  removeable  to 
the  Eton  Union. 

On  the  24th  July,  1847,  the  Poor  Law  Commissioners, 
by  their  Consolidated  General  Order,  rescinded  the  order 
of  the  21st  December,  1844,  as  to  non-resident  and  non- 
settled  poor«  and  ordered  by  article  80  as  follows: — 

"  That  every  account  fur  relief  duly  administered  to  non- 
resident poor,  shall  be  discharged  by  the  guardians  within 
two  calendar  months  from  the  receipt  of  such  account,  by 
the  transmission  of  the  amount  due  in  one  of  the  modes 
prescribed  in  article  79."  And  by  No.  8  and  9  of  the  duties 
of  the  clerk  in  article  202  of  the  said  order :  they  ordered 
**  That  the  duties  of  the  clerk  shall  be  at  the  first  meeting  of 
the  guardians  in  each  quarter  to  lay  before  the  guardians,  or 
some  committee  appointed  by  them,  the  non  settled  poor 
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account  and  the  Don-remdent  poor  account  posted  in  his        1857. 
ledger  to  the  end  of  the  preceding  quarter;  and  to  take     J^**"^^^^ 
the  directions  of  the  guardians  respecting  the  remittance       Uirioir 
of  cheques  or  post-office  orders  to  the  guardians  of  any   Etom  Uszoh. 
other  union  or  parish,  or  the  transmissions  of  accounts  due 
from  other  unions  or  parishes  and  requests  for  payment; 
and  within  fourteen  days  firom  the  close  of  each  quarter  to 
transmit  by  post  all  accounts  of  relief,  administered  in  the 
course  of  the  preceding  quarter  to  non-eettled  poor,  to  the 
guardians  of  the  unions  and  parishes  on  account  of  which 
such  relief  was  given,"  &c.  (a). 

The  Court  are  to  be  at  liberty  to  draw  all  such  inferences 
of  fact  as  a  juiy  might  have  drawn.  The  defendants  claim, 
and  are  to  have,  if  entitled  thereto,  the  benefit  of  the 


(a)  The  case  also  referred  to 
the  foUowing  articles: — Article 
230  of  the  said  order  provides, 
that  the  term  *' non-resident  poor** 
in  that  order  shall  be  taken  to 
mean  all  paupers  in  receipt  of 
relief  allowed  on  account  of  any 
Union  in  relation  to  which  the 
term  is  used,  but  not  residing 
therein.  And  by  article  231,  the 
term  ''non-settled  poor**  shall  be 
taken  to  mean  all  paupers  resid- 
ing in  the  Union  in  relation  to 
which  the  same  is  used,  but  to 
whom  relief  is  allowed  on  ac- 
count of  some  parish  or  union 
other  than  that  in  which  they 
reside. 

By  article  81  of  the  said  order, 
the  clerk  shall  four  weeks  at 
least  before  March  25  and  Sep- 
tember 29  respectively  in  each 
year,  refer  to  and  ascertiun  the 
cost  to  each  parish  in  the  Union 
for  the  maintenance  of  the  poor 


and  other  separate  charges,  as 
well  as  for  the  common  chaises 
incurred  in  the  half  of  the  last 
year  corresponding  to  the  half- 
year  next  coming,  and  shall 
estimate  and  as  near  as  may  be 
divide  amongst  the  parishes  any 
extraordinary  charges  to  which 
the  Union  may  be  liable  in  the 
coming  half-year;  and  he  shall 
also  estimate  the  probable  balance 
due  to  or  from  the  parish  at  the 
end  of  the  current  half-year,  and 
shall  then  prepare  the  orders  on 
the  several  parishes  for  the  sums, 
which  upon  such  computation,  it 
shall  appear  necessary  for  them  to 
contribute  to  the  expenses  of  the 
Union  for  the  coming  half-year ; 
and  the  orders  so  prepared  shall 
be  laid  before  the  guardians  for 
their  consideration  three  weeks 
at  least  before  the  expiration  of 
the  current  half-year. 


1857.       Statute  of  Limitatioin,  with  tegad  to  a 
^f;^     Day  1846  to  Lady  Day  1847. 


Uhioh  The  qaeation  for  the  opioion  of  the  Court  i8»  whether 

£ms  Uirios.  die  defendanta  are  liable  to  pay  to  the  pUintifis  aay,  and  if 
a(v  what  part  oc  parta  of  the  plaintifi' 


tFeOi,  Sef}U  (Hugh  Hill  with  him),  for  the  plaintiffik— 
The  defendants^  as  guardtana  of  the  Eton  UnioiH  are  liable 
to  pay  to  the  {4Mntifi%  aa  guardiana  of  the  Wycombe 
UnioOy  the  entire  amount  expended  by  that  Union  in  the 
relief  of  the  non-resident  poor  of  the  Eton  Uiuon.  It  will 
be  contended  on  the  other  side  that  no  action  will  lie  for 
the  recovery  of  this  moo^y ;  and  that  even  if  it  would  the 
l^iotifis  cannot  avail  theaaaelvea  of  that  remedy,  since  they 
have  failed  to  transmit  their  accounts  to  the  defendants 
within  the  time  prescribed  by  the  orders  of  the  Poor  Iaw 
Board.  [Martmy  B. — Is  there  any  kgal  obligation  on  the 
guardians  of  a  union  to  pay  money  for  the  relief  of  non* 
aettled  poor  who  migbt.be  removed  and  made  directly 
chaigeable  ?]  It  is  the  doty  of  the  guardiana  to  relieve  all 
destitute  persons  within  the  union ;  that  duty  was  formerly 
imposed  on  the  overseers.  Here  there  is  evidence  of  a 
contract  by  the  guardians  of  the  Eton  Union  to  repay  the 
guardians  of  the  Wycombe  Union  all  monies  expended  by 
them  in  the  relief  of  the  non-resident  poor  of  the  Eton 
Union.  The  4  &  3  Wm.  4,  c.  76,  s.  49,  enacts,  «*  That  any 
contract  which  shall  be  entered  into  by  or  on  behalf  of  any 
parish  or  union,  for  or  relating  to  the  maintenance,  cloth- 
ing, lodging,  employment,  or  relief  of  the  poor,  or  for  any 
other  purpose  relating  to  or  connected  with  the  general 
management  of  the  poor,  which  shall  not  be  made  and 
entered  into  in  conformity  with  the  rules,  orders,  and 
regulations  of  the  said  commissioners  on  that  behalf,  or 
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Qthenriae  laiictioiied  by  them  A«U  be  ¥oidabIe,  sikd  if  the       isST. 
coBimiaBioneni  ahall  so  direct  shall  be  oull  and  void'*     ^.^T""^^ 

wtoombk 

There&re,  assmskig  that  a  cofttract  of  this  kind  was  not  Umiok 
sanctioiicd  by  the  poor  latvr  conuniflsionersy  the  only  efiect  £xom  Umiok. 
vtnld  be  that  they  mighi  deelare  it  void*  Bui  the  comr 
MissionefSy  by  theii  cadeFB^  oiade  in  punaanca  of  the  15  th 
seetioQ  of  the  4  &  5  Wbol  4,  c.  7ft  (a)^  lecognixe  such  con- 
tracts. Article  87  erf*  the  CoDsolidatad  General  Orders, 
reqttiiea  '*  that  every  account  £br  lehef  duly  administered  to 
non-reflideBt  poor^  shall  he  discharged  by  the  guardians 
wiibia  two  calendar  montha  from  the  receipt  of  such 
account.'*  The  letters,  referred  to  in  the  caae^  affisrd  aaaple 
evidence  of  a  contract  (6^  and  the  plaintifla  are  not  pre- 
Tenled  from  recovering  by  reason  of  the  ne^cct  of  their 
oficer  to  send  the  accounts  to  the  goardiana  of  the  Eton 
Unioa  withia  the  tiaoe  prescribed  by  the  orders  of  the  pooi 
law  commi88ioiie£8.-*(He  then  referred  to  articles  7  and  8 
of  the  General  Oeders  of  the  21st  Decenberi  1844  (e),  and 
articles  80  of  the  Conaoliidated  General  Orden  of  the  24th 
Jnly»  1847)  (d). — ^These  ordeia  have  not  the  effect  of  aa  act 
o£  parijament,  but  are  merely  direetocy.  Their  objjeet  ia  to 
kiform  the  derh  of  the  guardians  of  the  duties  of  bia  office^ 
and  his  neglect  to  perfi)«n  those  dnciea  cannot  affect  the 
rigbls  of  third  parties.  Delay  in  transmitting  the  accounts 
BDghi  be-  csMsed  by  unafroidable  circumstances,  such  aa  the 
iUnesB  oe  death  of  the  clerk. — ^Then  with  respect  to  the 
Stalute  of  liiaiitationsy  the  payment  made  on  the  24th 
Novvmber^  1849,  is  sufficient  to  take  the  case  out  oC  its 


Lush,  for  the  defendants. — There  is  no  statute  or  order 

'  (a)  Lttinley*8  Conaol.  Oedtrs,  contract  not  being  under  seal. 

158.  (c)  Ante,  p.  69r. 

(If)  The    deiendant*8    coansel  {d)  Ante,  p.  692. 
waiTtd  aU  objection  as  to  the 
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1867.        ^^  ^^^  IP^^^  ^^  commiflsioners  which  justifies  this  action. 
^^^'"^"^      The  guardians  represent  the  associated  parishes  composing 

TJhioh  the  union;  they  are  elected  annually;  they  relieve  all  poor 
Eton  Uhioh.  persons  within  the  union,  but  they  debit  each  particular 
parish  every  half-year,  with  the  chaiges  for  relief  afforded 
to  its  paupers.  They  have  no  fiinds  of  their  own,  and  it 
is  their  duty  to  administer  the  funds  entrusted  to  them 
strictly,  according  to  the  statutes  and  orders  of  the  poor 
law  commissioners.  They  have  no  authority  to  contract 
debts  or  pledge  the  credit  of  their  successors  except  when 
specially  authorized  by  the  poor  law  commissioners;  and 
if  they  should  do  so  they  would  be  personally  liable. 
Such  being  their  powers  and  duties,  the  effect  of  the 
statutes  and  orders  is  to  enable  them  to  contract  with 
the  guardians  of  another  Union,  for  the  relief  of  the  non- 
resident paupers  of  that  Union,  and  they  are  entitled  to  be 
repaid  the  money  advanced,  provided  they  transmit  their 
account  to  such  Union  within  fourteen  days  after  the 
expiration  of  each  quarter ;  but  if  they  neglect  to  do  so, 
they  are  precluded  from  recovering  anything.  The  26th 
section  of  the  4  &  5  Wm.  4,  c.  76,  empowers  the  poor  law 
*  commissioners  to  unite  several  parishes  so  as  to  form  a 
Union,  and  the  workhouses  of  such  parish  are  to  be  for  their 
common  use;  but,  notwithstanding,  each  parish  is  to  be 
*' separately  chargeable  with  and  liable  to  defray  the  ex- 
pense of  its  own  poor  whether  relieved  in  or  out  of  any 
such  workhouse."   The  15th  section  relates  to  the  authority 

of  the  commissioners  to  make  orders.     The  38th  section 

* 

provides  for  the  election  of  a  board  of  guardians,  who  are  to 
administer  relief  to  the  poor  in  the  Union.  By  section  49, 
contracts  for  the  maintenance  or  relief  of  the  poor,  not 
in  conformity  with  the  orders  of  the  commissioners,  may 
be  declared  void.  By  section  54,  the  relief  of  the  poor 
is  to  belong  exclusively  to  the  guardians  or  a  select  vestry. 
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Assuming  that  the  guardians  of  the  Wycombe  Union  were  1857. 
authorized  by  the  euardians  of  the  Eton  Union  to  relieve  ^^"^'^^ 
their  non-resident  poor,  the  former  should  have  sent  in  their  Uniom 
accounts  within  the  time  prescribed  by  the  orders  of  the  Etox  Uhioh. 
poor  law  commissioners ;  and  if  not  paid,  they  should  have 
applied  to  the  commissioners  to  enforce  payment  This 
was  a  qualified  contract,  that  is  to  say,  provided  the 
accounts  were  sent  within  the  prescribed  time.  Articles 
7  and  8  of  the  Orders  of  the  2l8t  December,  1844,  were 
merely  directory  as  to  the  duties  of  the  clerk  of  the  guar- 
dians; and  those  orders  have  been  superseded  by  the 
ConsoUdated  General  Orders  of  the  24th  July,  1847. 
Article  80  of  those  orders  requires  that  every  account  for 
relief  to  non-resident  poor  shall  be  discharged  within  two 
months  from  the  receipt  of  it ;  and  that  the  account  shall 
be  transmitted  within  fourteen  days  after  the  close  of  each 
quarter. — (He  also  referred  to  the  84th  section  of  the 
4  &  5  Wm.  4,  c.  76.)— Then  as  to  the  Sutute  of  Limita- 
tions— the  payment  made  in  1849  was  not  a  payment 
generally  on  account,  but  a  payment  in  respect  of  a  specific 
claim ;  and  therefore  it  cannot  operate  to  bar  the  statute. 

Wells,  Seijt,  replied. 

Pollock,  C.  B. — I  am  of  opinion  that  the  guardians  of 
the  Wycombe  Union  have  not  made  out  any  claim  against 
the  guardians  of  the  Eton  Union  which  can  be  enforced 
by  an  action  at  law.  I  doubt  whether  the  guardians  had 
power  to  enter  into  such  a  contract  as  this.  It  is  not 
a  contract  within  the  49th  section  of  the  4  &  5  Wm.  4, 
c.  76.  That  enactment  relates  to  contracts  made  by  any 
parish  or  union  for  the  maintenance,  clothing,  lodging, 
employment,  or  relief  of  their  poor ;  and  such  contracts 
must  be  in  conformity  with  the  rules,  orders,  and  regula- 
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1(557.       tioDfl  of  the  commissioiien,  otherwise  they  have  power  to 
-^^"^      declare  them  toicL    That  has  no  nfinenoe  to  a  eootraot 

WTCOMBX 

UvxoN  between  two  boards  of  gnardiaas  with  respect  to  fumisfaiDg 
EffOH  Uhiov.  relief  to  non-ieadent  poor.  Such  a  matter  is  entirely 
under  the  oontroul  of  the  Poor  Law  Board,  and  their  sanc- 
tion ought  first  to  be  obtained,  for  it  is  a  question  for  them 
to  decide  whether  such  a  contract  shdl  be  entered  into^ 
This  being  put  on  the  ground  of  a  legal  claim,  we  must 
dispose  of  it  as  we  would  any  other  question  of  legal 
liability;  and  I  am  of  opinion  that  no  claim  has  been  made 
out,  and  that  upon  the  facts  stated  there  is  no  evidence 
of  any  liability  on  the  part  of  the  defendants.  The  Statute 
of  Limitations  applies  to  a  lai^e  part  of  the  demand,  and 
the  payment  which  has  been  made  does  not  take  the  case 
out  of  the  statute ;  for  it  was  made  in  respect  of  particular 
and  specific  transactions,  and  therefore  this  is  not  like  the 
case  of  a  merchant's  or  tradesman's  accounts  where  the 
payment  is  made  in  respect  of  the  entire  demand.  Then 
as  to  the  items  within  six  years, — all  the  documents  are 
coupled  with  a  very  reasonable  condition  which  has  not 
been  complied  with.  Our  judgment  will  therefore  be  fiir 
the  defendants. 

Martin,  B.— I  am  of  the  same  opinion.  It  is  not 
shewn  that  there  is  due  fixmi  the  guardians  of  the  Eton 
Union  to  the  guardians  of  the  Wycombe  Union  any  debt 
recoverable  in  a  Court  of  law.  The  guardians  of  a  Union 
are  a  corporation  created  by  act  of  parliament,  but  they  are 
a  corporation  of  a  peculiar  character.  They  have  no  pro- 
perty of  their  own ;  though  for  some  purposes  the  workhouse 
may  be  their  property — yet  strictly  speaking  they  have  no 
property;  but  it  is  their  duty  to  administer  the  funds 
supplied  by  others,  as  directed  by  the  statutes  and  orden 
of  the  poor  law  commissionecs.    The  intention  of  the  legis* 
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latnre  was,  that  they  should  supply  the  poor  of  the  parisbea 
within  the  Union  with  necessaries,  end  charge  to  each 
parish  the  sums  properly  payable  in  respect  of  the  poor  of 
that  parish)  so  that  the  persons  who  were  legally  charge-  £«>ir  Uvios. 
able  should  bear  the  burthen.  Such  being  the  general 
intention  of  the  legislature,  I  asked  my  brother  fFelh, 
in  the  course  of  the  argument^  if  there  was  any  legal 
obligation  on  the  guardians  of  the  Wycombe  Union 
to  pay  money  for  the  relief  of  the  poor  of  the  Eton  Union* 
who  might  have  been  removed  and  made  directly  chaige- 
able.  He  answered,  that  it  was  the  duty  of  the  guardiaoa 
to  relieve  all  destitute  persons  within  the  Union.  No 
doubt,  it  may  be  reasonable  that  the  guardians  of  one 
Union  should  pay  money  for  the  relief  of  the  paupers  of 
another  Union,  and  be  entitled  to  recover  it  from  the  guar- 
dians of  the  latter;  but  the  question  here  is,  whether  there 
16  any  legal  obligation  on  them  to  afford  such  relie^if  there 
were,  that  would  be  one  step  in  the  plaintiflfs*  &vour.  I  am 
not  satisSed  that  there  is  any  such  obligation,  and  conse- 
quently the  plaintiflb  must  shew  some  authority  fhim  the 
defendants  to  make  these  payments,  for  they  are  in  no 
better  condition  than  any  ordinary  individual.  If  a  person 
voluntarily  pays  money  for  another,  he  cannot  ane  the  latter 
for  it;  in  order  to  render  him  liable  it  must  be  shewn  that 
there  was  a  previous  authority  or  an  adoption  of  the 
payment*  So  here,  in  the  absence  of  a  legal  obligation, 
the  plaintiffii  must  shew  ao  authority  firom  the  defendanta 
to  make  these  payments  for  them.  Now  the  only  autho* 
rity  is  the  letters  set  out  in  the  oaae,  and  as  we  are  sitting 
here  as  a  jury  to  put  the  proper  construction  upon  them, 
we  must  look  at  them  as  a  jury  would — not  merely  con* 
struing  them  by  the  terms  contained  in  them  and  nothing 
else,  as  a  Judge  must  do  in  putting  a  construction  on  written 
documents ;  but  if  they  have  reference  to  something  else. 
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1857.        ^e  must  look  also  to  that,  in  order  to  ascertain  their  real 

-^'"^      meaning.     These  letters  refer  to  the  relief  of  non-resident 

Uhioh       paupersy  we  must  therefore  look  to  the  orders  of  the  Poor 

Etoh  UKioir.  Law  Board  in  that  respect.  The  7th  &  8th  articles  of  the 
order  of  the  21st  December,  1844,  required  the  clerk,  at 
the  first  meeting  of  the  guardians  in  each  quarter,  to  lay 
before  them  the  non-resident  poor  accounts  to  the  end  of 
the  preceding  quarter;  and  within  fourteen  days  from  the 
close  of  each  quarter  to  transmit  all  accounts  for  relief 
administered  in  the  course  of  the  preceding  quarter  to 
non-settled  poor,  to  the  guardians  of  the  Unions,  on 
account  of  which  such  relief  was  given.  The  80th  article 
of  the  Consolidated  General  Order  of  the  24th  July,  1847, 
requires  that  every  account  for  relief  to  non-resident  poor 
shall  be  dischaiged  by  the  guardians  within  two  calendar 
months  from  the  receipt  of  such  account;  and  it  also 
requires  that  such  accounts  shall  be  transmitted  within 
fourteen  days  from  the  close  of  each  quarter.  Nothing  can 
be  more  reasonable,  for,  if  complied  with,  its  eflPect  is  to 
cast  the  burthen  of  relieving  the  poor  of  each  particular 
parish  upon  the  persons  by  whom  it  ought  to  be  borne,  that 
is,  those  who  were  rateable  inhabitants  at  the  time  the  relief 

«  was  granted.    But  if  no  account  is  sent  until  several  years 

afterwards,  persons  may  be  chaiged  in  respect  of  such  relief 
who  are  not  the  persons  liable  to  pay  for  it.  Then,  treating 
the  letters  as  if  they  were  documents  under  seal  and  binding 
upon  the  defendants^  in  my  opinion  the  writers  meant  to  com- 
ply with  the  law,  and  the  liability  which  they  intended  to 
incur  was  a  qualified  liability.  In  the  letter  of  the  4th  April, 
1849,  the  writer  says,  '*  at  Midsummer  48f.  will  be  due  to 
you ;"  and  reading  that  letter,  in  connection  with  the  orders, 
it  means,  **  make  up  your  quarterly  account  and  transmit  it 
to  me  and  I  will  pay  you."  It  is  difierent  from  the  case  of 
an  ordinary  debt,  because  the  guardians  have  only  a  limited 
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power  to  contract  debts.     In  the  letter  of  the  26th  March,        1857. 

1850,  there  is  a  request  to  pay  to  a  pauper  2$.  6d.  weekly,     ^^^^ 

and  which,  says  the  writer,  "  will  be  repaid  to  your  Union        Union 

quarterly,"  clearly  shewing  an  intention  not  to  be  liable    Eton  Union. 

unless  the  account  was  sent  in  quarterly.     Again,  in  the 

letter  of  the  15th  March,  1853,  the  writer  says,  "JS  your 

Union  will  advance  certain  sums  to  certain  paupers,  during 

the  present  quarter  from  this  date,  and  furnish  an  account 

thereof  at  the  end  of  the  quarter,  they  will  repay  you*** 

No  account  having  been  furnished  by  the  Wycombe  Union 

within  the  requisite  time^  they  must  bear  the  loss.    If  they 

had  taken  the  proper  steps  to  entitle  themselves  to  be 

repaid,  the  defendants  would  have  been  in  a  position  to 

obtain  the  money  from  the  inhabitants  liable  to  be  rated 

in  respect  of  it.     Persons  acting  under  limited  powers  and 

specified  duties  must  comply  with  the  exact  letter  of  the 

law,  in  order  to  cast  a  liability  on  others.    There  being  no 

legal  liability  to  pay  any  part  of  this  money,  our  judgment 

must  be  for  the  defendants. 

Watson,  B. — I  agree  that  there  ought  to  be  judgment 
for  the  defendants  I  have  great  di£5culty  in  seeing  any 
ground  upon  which  this  action  can  be  supported ;  and  I 
certainly  never  before  heard  of  an  action  against  a  board 
of  guardians  for  relief  given  to  non-resident  poor.  Look 
at  the  effect  of  allowing  such  an  action ; — the  claim  might 
be  postponed  until  nearly  six  years  after  the  relief  was 
given,  and  supposing  the  plaintiffs  recovered,  against  whom 
is  the  remedy?  Must  they  apply  to  the  Court  of  Queen's 
Bench  for  a  mandamus  to  compel  the  defendants  to  make 
a  rate?  Some  payments  are  general,  as  for  the  repair 
of  the  workhouse  or  the  salaries  of  officers ;  but  with  respect 
to  relief  each  parish  must  support  its  own  poor;  so,  if  we 
were  to  hold  that  the  plaintifls  could  recover,  the  result 

▼OL.  L — N.  a.  z  z 


702 


BZCUBQUBR  REPORT& 


1857.       would  be,  that  for  a  bygone  debt  of  1850  the  gaacdians 
Wtcombs     ^ould  have  to  make,  in  1856,  a  rate  on  each  particular 
Uvioa       parish  for  its  share  of  the  expenses.    The  injustice  of  such 
Etok  Uviov.  a  proceeding  has  been  already  pointed  out    1  am  streng- 
thened in  that  view  by  comparing  this  Act  with  The 
Lunatic  Asylums  Act,  1853  (16  &  17  Vict  c.  97),  the 
12l8t  section  of  which  expressly  provides,  that  if  guardians 
riiall  for  twenty-one  days  neglect  or  refuse  to  pay  money 
ordered  to  be  paid  under  that  Act,  the  same  may  be 
recovered  by  action  at  law.    But  assuming  that  an  action 
is  maintainable,  I  agree  with  my  brother  Martin^  and 
that  this  is  a  qualified  contract,  and  that  the  defendants 
only  undertook  to  pay  provided  the  accounts  were  sent 
in  within  fourteen  days  after  the  end  of  each  quarter. 

Judgment  for  the  defendants  (a)» 


(a)  The  liabilitj  of  guarditns 
of  a  Union  for  the  relief  of  the 
poor  within  it,  is  that  which 
attached  to  the  overseers  pre- 
yioas  to  the  passing  of  the  4  &  5 
Wm.  4,  c.  76.  The  case  of  Clifp- 
ton  St  Mary*8  v.  Baristockt  in 
Devon,  in  Sett.  &  Rem.  Cases, 
p.  31,  has  been  usually  cited  to 
establish  the  liabilitj  of  the  over- 
seers in  respect  of  aU  poor  persons 
being  in  their  parish.  Therq>ort 
is  as  follows: — "The  order  re- 
cites :  Whereas,  John  Saunderson 
and  his  wife  arc  last  settled  in 
Cljpton:  These  are  to  order 
you  the  churchwardens  of  CIjp- 
ton,  to  repair  to  the  parish  of 
Ravistock  and  to  relieve  them, 
being  so  sick  that  they  cannot 
be  removed.  CvricL^  The  justices 
have  no  authority  to  send  for 
lofficers  out  of  another  parish,  but 
are  bound  to  maintain  the  poor  as 


long  as  they  continue  with  them. 
And  per  Powell,  not  parishioners 
to  be  relieved  till  thej  are  carried 
to  the  parish.  Quashed.**  There 
is  an  obscurity  as  to  the  meaning  of 
this  observation  of  Justice  PoweU, 
and  probably  there  is  some  mis- 
print. But  Bottj  in  his  Collection 
of  Decisions  upon  the  Poor  Laws, 
pi.  524,  has  made  the  Justice 
utter  these  harsh  words.  And  by 
Powell,  J^  ^'Pariskkmers  are  not  io 
he  relieved  tm  (hey  are  carried  to  the 
parishr  WhUe  Nolan,  P.L.,  vol.  2, 
c  34,  s.  I,  referring  to  this  case, 
says:  "  Parishioners  are  not  to  bo 
relieved  until  they  are  carried  to 
their  parish,  which  is  bound  to 
maintain  them  only  so  long  as 
they  continue  there.**  It  is  how* 
ever  very  doubtful  what  was 
meant  by  the  learned  author  in 
this  passage.  In  Bum*8  Justice 
Poor  (p.  91,  29th  ed.),  it  is  laid 
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down,  '*  By  the  Beveral  statatef, 
the  poor  were  to  resort  or  be 
sent  to  their  own  parbhes  to  be 
reliered,**  and  this  case  of  Clyptan 
T.  iZatnaCoeft  is  cited  as  the  autho- 
rity; bat  the  judgment  of  the 
Court  is  thus  expressed, — **  The 
parish  where  the  poor  reside  are 
baimd  to  motjitotfi  them  as  long  as 
they  continue  with  themT  The 
remark  of  Powell^  J.,  is  omitted. 
It  is  of  course  well  known  that 
the  poor  were  to  be  removed  to 


the  parishes  of  their  settlement         1857. 
to  be  ultimately  relieved;  but       v^^v^.^ 
no  statute  will  be  found  which      Wtgombs 
requires  them  to  resort  there  for         Union 
their  relief,  or  that  prevents  them    Eton  Union. 
from  being  relieved  until   sent 
thither.    The    statute  9  Geo.  I, 
c.  7,  which  regulates  the  order  of 
justices  for  relief  to  poor  persons, 
speaks  of  them  as  ordering  "  re- 
lief to  any  poor  person  dwelling 
in  any  parish**  not  setded  or  be^ 
kn^^ing  to  such  pariah. 


Weston  v.  Snetd. 

J^USH  had  obtained  a  rule  to  shew  cause  why  the  return 
to  a  writ  of  certiorari  should  not  be  taken  off  the  file. — 
A  summons  had  been  issued  out  of  the  County  Court  of 
Staffordshire'  for  an  assault,  committed  by  the  defendant 
in  the  alleged  execution  of  his  o£5ce  as  a  justice  of  the  peace^ 
in  which  the  plaintiff  claimed  60/.  damages.  Within  six 
days  after  the  service  of  the  summons,  the  defendant's 
attorney  served  on  the  plaintiff's  attorney  a  written  notice, 
under  11  &  12  Vict  c.  44,  s.  10,  of  the  objection  of  the 
defendant  to  be  sued  in  the  County  Court,  dated  the  4th 
day  of  June,  1856,  On  the  same  day  the  plaintiff  *s  attorney 
gave  notice  that  he  abandoned  the  County  Court  proceed- 
ings, and  on  the  7th  of  June  served  a  written  notice  on 
the  defendant's  attorney  to  the  same  effect  The  plaintiff 
caused  a  fresh  notice  of  action  to  be  served,  and  an  action 
was  commenced  in  the  Court  of  Queen's  Bench  for  100/. 
damages.  The  defendant's  attorney  then  applied  for  and 
obtained  a  writ  of  certiorari  to  remove  the  cause  from  the 

z  z  2 


Jan,  31. 


A  justice  of 
the  peace  sued 
in  a  Coanty 
Court  for  an 
act  done  in  the 
execution  of 
hif  office, 
having  given 
notice,  under 
then  &  12 
Vict.  c.  44, 
s.  10,  that  he 
objects  to  being 
sued  in  the 
County  Court, 
cannot  after 
such  notice 
remove  the 
plaint  into  the 
superior  Court 
by  certiorari 
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County  Court  into  this  Court  On  the  19th  June,  the 
day  of  hearing  in  the  County  Court,  the  pbuntiff*s  attorney 
served  a  notice  on  the  clerk  of  the  County  Court  that  the 
plaintiff  had  abandoned  his  suit  The  defendant's  attorney 
swore  that  the  chief  reason  for  giving  the  notice  that  the 
defendant  objected  to  try  in  the  County  Court,  was  in  order 
to  facilitate  the  application  for  a  certiorari. 

Huddkston  now  shewed  cause. — The  11  &  12  Vict  c.  44, 
s.  10,  enacts  that  "  no  action  shall  be  brought  in  any  such 
County  Court  against  a  justice  of  the  peace  for  anything 
done  by  him  in  the  execution  of  his  office  if  such  justice 
shall  object  thereto;  and  if  within  six  days  after  being 
served  with  a  summons  in  any  such  action,  such  justice,  or 
his  attorney  or  agent,  shall  give  a  written  nodce  to  the 
plaintiff  in  such  action,  that  he  objects  to  being  sued  in 
such  County  Court  for  such  cause  of  action,  all  proceedings 
afterwards  had  in  such  County  Court  in  any  such  action 
shall  be  null  and  void."  The  words  *'  proceedings  in  the 
action"  in  this  section  must  be  construed  proceedings  in 
ftirtherance  of  the  action.  Neither  the  certiorari  nor  the 
return  to  the  writ  of  certiorari  is  a  proceeding  in  the  action. 
When  a  justice  of  the  peace  has  given  notice  of  his  objec- 
tion to  being  sued  in  the  County  Court,  either  the  plaintiff 
or  the  defendant  may  remove  the  cause  by  certiorari  into  a 
superior  Court  and  proceed  there.  The  certiorari  is  in 
effect  a  discontinuance  of  the  action  in  the  County  Court. 
Suppose  there  had  been  an  order  staying  further  proceed- 
ings, a  discontinuance  would  have  been  no  breach  of  it. 
The  return  to  the  writ  of  certiorari  is  the  act  of  the  County 
Court  answering  the  inquiry  of  the  superior  Court,  and 
informing  it  of  the  state  of  the  cause.  The  effect  of  the 
return  is,  that  the  cause  is  removed  into  the  superior  Courts 
and  when  it  is  so  removed,  the  pluntiff  has  a  right  to  go 
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Pou/KX,  C  BL — I  am  of  opinioQ  diat  this  rule  onnt  be 
abaolme.  Tlie  potice  given  pot  m  end  to  the  procrrJmgi 
in  the  Coontj  Coort,  and  the  plaintiff  was  in  the 
position  as  if  no  action  had  ever  been  broqghL 


llABTiai;  B. — ^I  am  of  the  same  opinion.     When   the 
has  eienised  hb  rigjht  of  election,  the  piiu'er dings 
in  the  Coontj  Comt  eease  altogether  and  aie  whoDy 


Bbaxwiu,,  B. — ^I  am  of  the  same  opinion.  I  think  that 
die  defendant  s  notice  terminated  the  proeeedingi  in  the 
CooBtf  Coort  altogether,  and  that  the  suit  ooold  not  be 
tefiied  in  the  superior  Coort  at  the  defendant's  option. 
There  shoold  nerer  be  a  eertioiari  vheie  a  piorrdmdo 
cooU  noC  be  awarded. 

Bole  afasolote,  with 


on  with  the  canse.  [BramweB,  B.r— Every  man  has  a  right  1857 
to  begin  and  go  on  with  an  action  to  redrem  a  wrong  done. 
Her^  if  in  the  original  suit  the  plaintiff  had  claimed  lem 
than  five  pomids  the  plaint  woold  not  have  been  removabk 
as  of  rig^  Indeed,  before  the  pmmig  of  19  &  20  Vict, 
a  106,  Sw  38,  it  coaU  not  have  been  reosoved  at  alL] 
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County  Court  into  this  Court  On  the  19th  Jane,  the 
day  of  hearing  in  the  County  Court,  the  plaintiff's  attorney 
served  a  notice  on  the  clerk  of  the  County  Court  that  the 
plaintiff  had  abandoned  his  suit  The  defendant's  attorney 
swore  that  the  chief  reason  for  giving  the  notice  that  the 
defendant  objected  to  try  in  the  County  Court,  was  in  order 
to  facilitate  the  application  for  a  certiorari. 

Huddkston  now  shewed  cause. — The  11  &  12  Vict  c  44, 
s.  10,  enacts  that  "  no  action  shall  be  brought  in  any  such 
County  Court  against  a  justice  of  the  peace  for  anything 
done  by  him  in  the  execution  of  his  of&ce  if  such  justice 
shall  object  thereto;  and  if  within  six  days  after  being 
served  with  a  summons  in  any  such  action,  such  justice,  or 
his  attorney  or  agent,  shall  give  a  written  notice  to  the 
plaintiff  in  such  action,  that  he  objects  to  being  sued  in 
such  County  Court  for  such  cause  of  action,  all  proceedings 
afterwards  had  in  such  County  Court  in  any  such  action 
shall  be  null  and  void."  The  words  '*  proceedings  in  the 
action"  in  this  section  must  be  construed  proceedings  in 
furtherance  of  the  action.  Neither  the  certiorari  nor  the 
return  to  the  writ  of  certiorari  is  a  proceeding  in  the  action. 
When  a  justice  of  the  peace  has  given  notice  of  his  objec- 
tion to  being  sued  in  the  County  Court,  either  the  plaintiff 
or  the  defendant  may  remove  the  cause  by  certiorari  into  a 
superior  Court  and  proceed  there.  The  certiorari  is  in 
effect  a  discontinuance  of  the  action  in  the  County  Court. 
Suppose  there  had  been  an  order  staying  further  proceed- 
ings, a  discontinuance  would  have  been  no  breach  of  it 
The  return  to  the  writ  of  certiorari  is  the  act  of  the  County 
Court  answering  the  inquiry  of  the  superior  Court,  and 
informing  it  of  the  state  of  the  cause.  The  effect  of  the 
return  is,  that  the  cause  is  removed  into  the  superior  Court, 
and  when  it  is  so  removed,  the  pluntiff  has  a  right  to  go 
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OD  with  the  cause.  [Bramwetlf  B. — Every  roan  has  a  right 
to  begin  and  go  on  with  an  action  to  redress  a  wrong  done. 
Here,  if  in  the  original  suit  the  plaintiff  had  claimed  less 
than  five  pounds  the  plaint  would  not  have  been  removable 
as  of  right  Indeed,  before  the  passing  of  19  &  20  Vict 
c  108,  8.  38,  it  could  not  have  been  removed  at  alL] 

Pollock,  C.  B. — ^I  am  of  opinion  that  this  rule  must  be 
absolute.  The  notice  given  put  an  end  to  the  proceedings 
in  the  County  Court,  and  the  plaintiff  was  in  the  same 
position  as  if  no  action  had  ever  been  brought 

Martin,  B. — I  am  of  the  same  opinion.  When  the 
justice  has  exercised  his  right  of  election,  the  proceedings 
in  the  County  Court  cease  altogether  and  are  wholly 
determined. 

Brahwell,  B. — I  am  of  the  same  opinion.  I  think  that 
the  defendant*s  notice  terminated  the  proceedings  in  the 
County  Court  altogether,  and  that  the  suit  could  not  be 
revived  in  the  superior  Court  at  the  defendant's  option. 
There  should  never  be  a  certiorari  where  a  procedendo 
could  not  be  awarded. 

Rule  absolute,  with  costs. 
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•toi-  26.  RoGERB  w.  Taylor. 

A  decUndon  X  HE  declaration  stated  that  before  and  at  the  time  of  th^ 
certain  itnds  cominitting  of  the  grievances,  sc,  certain  landSy  situate  at 
occupation  of  a  Coed  Poeth,  in  the  county  of  Denbigh,  were  in  the  occu- 
plaiMiff,  the^  pation  of  one  R.  Rogers,  as  tenant  thereof  to  the  plaintiff, 
1^^!.™°°^^^  the  reversion  of  and  in  the  same  then  and  still  belonging  to 
defend*^  '**•  the  plaintiff;  and  the  defendant  wrongfully,  and  without 
wroDfffttUydaff  the  licence  of  the  plaindff,  ducr  and  excavated  from  and 

out  of  the  lands  . 

large  quantities  out  of  the  Said  lands  divers  laige  quantities  of  stone,  sand 
and  soil*;  and*  and  soil  of  the  said  lands,  and  earned  away  the  same,  and 
the  sameT  ud  Converted  and  disposed  thereof  to  his  own  use,  and  made 
hoie^  eicava.  ^i^crs  large  holes,  excavations  and  cuttings,  in  and  through 
cut"inM  tn  and  P*"^  ^^  ^®  ^^  lands,  and  erected  large  mounds  and 
of'^^h^^  PJ'**  banks  of  earth  and  rubbish  in  and  upon  other  parts  of  the 
and  erected       said  lahds,  SO  as  thereby  permanently  to  alter,  damage, 

larffe  mounds      ,  .  ji         .  T 

and  banks  of     injure  and  spoil  the  surface  of  the  said  lands,  whereby  the 

earth  and 

rubbish  in  and   plaintiff  has  been  and  is  greatly  injured  in  his  reversionary 

upon  other  p 

parte  of  the        estate,  <KC. 

thcreby^p^-  Fourth  plea. — As  to  the  digging  and  excavating  from 
aiter^"d'^  *®      and  out  of  the  said  lands  the  said  stones,  sand  and  soil,  and 

injure  and  spoil 

the  surface  of  the  lands.  Plea :  that  before  any  of  the  times  when,  &e.,  R.  wu  and  still  b  seised 
in  fee  of  all  the  mines  and  quarries  of  stone  under  the  earth  or  upon  the  earth,  within  certain 
parte  of  the  lordship  of  B.,  and  that  R.  and  all  those  whose  estate  he  had  and  has  of  and  in  th« 
said  mines  and  quarries  within  the  said  parte  of  the  said  lordship,  from  time  whereof  the  memorj 
of  man  is  not  to  the  contrary,  have  been  used  and  accustomed  of  right,  and  still  of  right  are  used 
and  sccustomed,  as  often  as  it  might  be  necessarv  for  the  purpose  of  effectually  getting,  winning, 
or  working  the  said  mines  or  quarries,  within  the  said  parte  of  the  said  loroship,  to  enter  into 
and  upon  any  lands  within  the  said  parte,  within  or  under  which  the  said  mines  or  quarries  were 
situate,  such  lands  being  or  baring  been  part  of  the  waste  of  the  lordship,  and  to  di^,  eicavate, 
and  cut  into  and  dirougb  the  same  lands  unto  the  stone  of  the  said  mines  and  quarries,  and  out 
of  the  holes  and  excavations  so  made  to  raise,  dig  and  get  the  stones  of  the  said  mines  and 
quarries  and  carry  away  the  same,  doing  no  more  than  necessary  for  the  purpose  aforesaid.-. 
The  plea  then  stated  that  R.  demised  a  quarry  of  stone,  situate  within  and  under  the  lands  of  the 
plaintiff  in  the  declaration  mentioned,  beinff  parcel  of  the  said  mines  and  quarries  of  stone  within 
the  said  parte  of  the  said  lordship,  to  Uie  defendant  from  year  to  year,  and  the  plea  then  justified 
the  acte  complained  of  in  the  exercise  of  the  above  mentioned  right.  There  were  two  other 
pleas  under  the  Prescription  Act,  3  &  3  Wm.  4,  c.  71,  alleging  an  enjoyment  of  the  right  by 
the  defendant  as  occupier  of  the  quarry  for  the  respective  periods  of  forty  and  twenty  years. 
On  demurrer, — Hdd^  tnat  the  pleas  were  good,  for  the  right  claimed  wu  not  unreasonable  and 
might  have  originated  in  grant. 
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Carrying  away  the  same;  and  as  to  the  converting  and        1857. 

disposing  of  the  said  stone  to  the  defendants  own  use ;  and      ^^^ 

as  to  the  making  the  said  holes,  excavations,  &a,  and  ^' 

erecting  the  said  mounds,  &c.,  the  defendant  says,  that 

before  any  of  the  times  when,  &&,  Richard,  Marquis  of 

Westminster,  was,  and  thence  hitherto  hath  been,  and  still 

is,  seised  in  his  demesne  as  of  fee,  of  and  in  all  the  mines 

and  quarries  of  stone  under  the  earth,  or  upon  the  earth, 

within  certain  parts  of  the  lordship  of  Bromfield  and  Yale, 

in  the  county  of  Denbigh,  with  their  appurtenances ;  and 

that  the  said  Marquis,  and  all  those  whose  estate  he  had  and 

has,  of  and  in  the  said  mines  and  quarries  within  the  said 

parts  of  the  said  lordship,  and  his  and  their  tenants  and 

farmers,  occupiers  of  the  said  mines  and  quarries,  &&,  from 

time  whereof  the  memory  of  man  is  not  to  the  contrary, 

have  been  used  and  accustomed  of  right,  and  still  of  right 

are  used  and  accustomed,  as  often  as  it  might  be  necessary 

for  the  purpose  of  effectually  getting,  winning  or  working 

the  said  mines  or  quarries,  or  any  of  them,  within  the  said 

parts  of  the  said  lordship,  to  enter  into  and  upon  any  lands 

within  the  said  parts,  within  or  under  which  the  said  mines 

or  quarries  were  respectively  situated,  such  lands  being  or 

having  been  part  of  the  waste  of  the  said  lordship,  and  to 

dig,  excavate  and  cut  into  and  through  the  same  lands, 

unto  the  stone  of  the  said  mines  and  quarries,  and  out  of 

the  holes  or  excavations  so  made,  to  raise,  dig  and  get  the 

stones  of  the  said  mines  and  quarries,  and  to  seize,  take 

and  carry  away  the  same,  and  convert  the  same  to  their 

own  use;  doing  no  mere  than  necessary  for  the  purpose 

aforesaid.     And  the  defendant  says,  that  the  said  Marquis 

being  so  seized,  before  any  of  the  said  times  when,  &c., 

demised  a  certain  quarry  of  stone,  situate  within  and  under 

the  said  lands  of  the  plaintiff,  in  the  declaration  mentioned, 

being  parcel  of  the  said  mines  and  quarries  of  stone  within 
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1857.       the  said  ports  of  the  said  lordship,  to  the  defendant;  to 
have  and  to  hold  the  same  to  the  defendant  for  one  year 
thence  next  ensuing^  and  so  on  from  year  to  year  so  long 
as  the  defendant  and  the  said  Marquis  should  respectively 
please:  by  virtue  whereof  the  defendant  then,  and  before 
any  of  the  said  times,  when,  &c.,  entered  into  and  upon  the 
said  quarry  of  stone  with  the  appurtenances  so  demised, 
and  became  and  was  thereof  possessed  for  the  said  term, 
and  so  condnued  until,  at,  and  after  the  said  times  when, 
&c    And  the  defendant  says,  that  the  demised  quarry, 
being  situate  within  and  under  the  said  lands  in  the  decla- 
ration  mentioned,  and  the  said  lands  being  within  the  said 
parts  of  the  said  lordship,  and  having  been  part  of  the 
waste  thereof,  it  became  and  was  necessary,  before  and  at 
the  times,  when,  &c.,  for  the  purpose  of  effectually  getting, 
working  and  winning  the  said  demised  quarry,  to  enter 
into  and  upon  the  said  lands,  and  to  dig,  excavate  and  cut 
into  and  through  the  same  unto  the  stone  of  the  said 
quarry,  and  to  take  out  and  carry  away  the  stone  of  the 
said  quarry  through  the  holes,  excavations  and  cuttings,  so 
dug  and  made  as  hereinafter  mentioned:  wherefore  the 
defendant,  at  the  times,   when,    &c.,  because  the  said 
demised  quarry  could  not  be  otherwise  effectually  worked, 
did  enter  into  and  upon  the  said  lands  for  the  purpose  last 
aforesaid,  and  did  then  and  there  for  that  purpose  dig^ 
excavate  and  cut  the  said  holes,  excavations  and  cutting  in 
and  through  the  said  lands  unto  the  stone  of  the  said 
quarry,  and  out  of  the  same  quarry  dug,  excavated,  took 
and  carried  away  the  said  stones  in  the  declaration  men- 
tioned, being  part  of  the  stones  of  the  said  quarry  so 
demised  to  the  defendant,  and  carried  away  the  same,  and 
converted  the  same  to  his  own  use ;  and  in  so  doing  neces- 
sarily and  unavoidably  dug  out  of  the  said  lands  the  said 
sand  and  soil  of  the  said  lands,  and  therewith  and  thereby 
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made  the  same  moands  and  banks  of  earth  and  rubbish        1857. 
upon  the  parts  of  the  said  lands  as  in  the  declaration 
mentioned^  and  there  left  the  same  for  the  use  of  the 
pluntiff ;  doing  no  more  than  necessary  for  the  purposes 
aforesaid :  quae  sunt  eadem,  &c. 

The  fifth  and  sixth  pleas  were  under  the  Prescription 
Act,  S  &  3  Wm.  4,  c  71,  alleging  an  enjoyment  of  the 
right  by  the  defendant  as  occupier  of  the  quarry  for  the 
respectiye  periods  of  forty  years  and  twenty  years. 

Demurrer  to  the  fourth,  fifth  and  sixth  pleas. 

fFtlsby  argued  in  support  of  the  demurrer  (a). — The 
prescription  alleged  is  bad  in  law.  It  appears  that  the 
original  grant  must  have  been  subject  to  a  right  on  the 
part  of  the  grantor  to  destroy  a  part  of  the  surface  from 
time  to  time  without  making  compensation  to  the  grantee. 
Such  a  right,  whether  created  by  way  of  reservation  or 
exception,  is  repugnant  to  the  grant,  and  bad.  In  Shep- 
pard's  Touchstone,  p.  79,  it  is  said,  **  if  the  exception  be  such 
as  is  repugnant  to  the  grant,  and  doth  utterly  subvert  it, 
and  take  away  the  firuit  of  it,  as  if  one  grant  a  manor  or 
land  to  another,  excepting  the  profits  thereof;  or  make  a 
feoffment  of  a  close  of  meadow  or  pasture,  reserving  or 
excepting  the  grass  of  it,  or  grant  a  manor  excepting  the 
services;  these  are  void  exceptions."  [iUarftn,  B* — May 
not  coal  mines  be  reserved  ?]  There  is  a  distinction  be- 
tween quarries,  the  working  of  which  destroys  the  surface, 
and  mines.  It  may  be  too,  that  where  a  right  to  coal  mines 
is  reserved,  the  party  exercising  it  is  bound  not  to  injure 
the  surfiu;e ;  for  instance,  he  could  not  take  the  whole  of 
the  coal,  and  let  down  the  surfiice;  Harris  v.  Rtfding{a), 
[Martinf  B. — Your  argument  would  go  to  this  extent,  that 

(o)  April  30, 1856.  B«forePo/-      and  BtxanweU,  B. 
hck,  C.  B.,  Aldersan,  B.,  Martin,  B.,         (6)  5  M.  &  W.  60. 
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a  msn  coald  not  reserve  a  right  to  go  upon  land  granted 
by  him,  and  dig  a.pk  for  the  porpoee  of  getting  coaL]  A 
man  cannot  reserve  a  right  permanently  to  injure  or  d/atrm/ 
the«8urfiu»  of  land  gnnted  by  him.  Heoe,  if  the  quarriea 
extend  over  the  whole  land,  the  preacripdon  alleged  would 
give  to  the  grantor  a  right  to  destroy  the  whole  saifiux. 
In  HStton  Y.Lord  Granmlk{a)  it  was  held  that  a  pre* 
■cription  or  custom  within  a  manor  for  the  lord,  who  is 
seised  in  fee  of  the  mines  and  collieries  therein,  to  work 
them  under  any  dwelling  houses,  buildings  and  huads,  parcel 
of  the  manor,  doing  no  unnecessary  damage,  and  paying  to 
the  tenants  and  oocujuers  of  the  surface  of  lands  damaged 
thereby  a  reasonable  compensation  for  the  use  of  the  sur* 
&ce  of  the  lands,  but  without  making  compensation  for  any 
damage  occasioned  to  any  dwelling  houses  or  other  build- 
ings within  or  parcel  of  the  manor,  by  or  for  the  purpose  of 
working  the  eaid  mines,  is  void  as  being  nnreasonable. 
Lord  Denmafis  (^«  J-9  there  said,  **  a  claim  destructive  of  the 
subject  matter  of  the  grant  cannot  be  set  up  by  any  usage. 
Even  if  the  grant  could  be  produced  in  specie,  reserving  a 
right  in  the  lord  to  deprive  his  grantee  of  the  en^yment  of 
the  thing  grmted,  such  a  clause  must  be  rejected  as  repug- 
nant and  absurd."  In  Braadbent  v.  ffiihi  (a),  it  was  held 
to  be  an  unreasonable  custom  that  when  the  lord  of  the 
manor,  or  his  tenants  of  certain  coal  mines  within  the 
manor,  have  sunk  pits  in  the  freehold  lands  within  and 
parcel  of  a  manor,  for  the  purpose  of  getting  the  coals,  that 
the  lord  or  his  tenants  of  the  said  colliery  diould  lay  the 
coals  when  got  and  the  earth  and  rubbish  in  heaps  on  the 
land  near  to  such  pits,  there  to  remain  and  continue,  and 
should  take  away  in  carts  and  wagons  part  of  the  coals, 
and  bum  and  consume  and  make  into  cinders  the  other 

(a)  5  Q.  B.  701.    See  Hwnphries  v.  Brogden,  12  Q.  B.  739,  753. 
lb)  WlUef,  360 ;  I  Wib.  63. 
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parts  at  his  and  theiriR^ill  and  pleasure,  because  the elercis^ 
of  such  a  right  might  deprive  the  tenant  of  the  whole 
profits  of  the  land,  [il/or^  B. — Does  the  same  law  apply 
in  cases  of  custom  and  prescription?  Prescription  is 
founded  on  the  agreement  of  the  parties ;  but  it  is  a  rule 
that  a  custom  must  be  reasonable.]  In  Clayton  v.  Corby  {a) 
a  prescriptive  right  claimed  bj  the  owner  of  a  brick  kiln  to 
dig  and  take  away  so  much  clay  as  was  from  time  to  time 
wanted  for  the  purpose  of  making  bricks,  was  held  to  be 
nnreasonable  and  void.  If  that  claim  had  been  held  valid, 
the  efiect  would  have  been  that  the  defendant  would  have 
had  a  right  to  take  the  whole  of  the  soil  of  the  plaintiflTs 
dose. 

J.  Brown  argued  for  the  defendant  in  the  present  term 
(Jan.  26). — The  defendant  does  not  prescribe  for  a  profit 
k  prendre,  but  for  an  easement  only,  viz.,  a  way  for  the 
purpose  of  working  the  quarry  and  carrying  away  the  stone* 
The  right  b  only  claimed  in  respect  of  lands  which  are  or 
have  been  part  of  the  waste ;  and  if  such  a  claim  is  reason* 
able  as  to  waste  land,  it  does  not  cease  to  be  so  because 
the  land  is  cultivated.  It  is  objected  that  such  a  custom 
could  not  originate  in  grant ;  but  there  is  nothing  on  the 
face  of  the  pleas  to  shew  that  the  reservation  was  made  by 
the  owner  of  the  quarry.  The  Crown,  as  owner  of  the 
entire  manor,  may  have  granted  the  quarry  with  the  right 
over  the  sur&ce  land.  [Watson^  B.,  referred  to  Dand  v. 
King9cote{b)  and  The  Earl  of  Cardigan  v.  Armitage  {cy] 
A  mere  conveyance  of  the  quarry  would  carry,  as  incident 
to  it,  all  that  is  now  claimed,  the  maxim  being  '^quando 
aliquis  aliquid  concedit,  concedere  videtur  et  id  sine  quo  res 
uti  non  potest."    In  Pomfret  v.  Btcroft{d)  the  law  is  thus 

(a)  5  Q.  B.  415.  (c)  2  B.  &  C.  197. 

(b)  6  M.  &  W.  174.  id)  1  Saund.  S23. 
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1857.  laid  down  by  Twisden,  J.,  <*  When  the  nae  of  a  thing  is 
granted,  every  thing  is  granted  by  which  the  grantee  may 
have  and  enjoy  such  nae.  As  if  a  man  gives  me  a  licence 
to  lay  pipes  of  lead  in  his  land  lo  convey  water  to  my 
dstem,  I  may  afterwards  enter  and  dig  the  land  to  mend 
the  pipesy  though  the  soil  belongs  to  another  and  not  to 
me."  Also  in  a  note  to  that  case,  1  Wms.  Sannd.  323,  it  is 
said :  **  So  where  a  man  leases  his  land  and  mines,  where 
there  are  no  open  ones  the  lessee  may  dig  for  them."* 
That  principle  is  the  foundation  of  a  way  of  necessity,  and 
it  has  been  recognised  and  adopted  in  several  modem  cases. 
Thus,  in  flnicAfi;^  V.  The  Earl  of  KnnmJ  {a\  it  was  held 
that  under  a  demise  of  a  house,  the  lessee  had  a  right 
of  way  over  a  passage  to  a  coal-shoot  which  was  necessary 
for  the  convenient  occupation  of  the  house.  So  in  Dand 
V.  Kttiffseote  {b\  where  lands  were  conveyed  in  fee  fium 
**  excepting  and  reserved  out  of  the  grant  all  mines  of  coal,** 
&c.,  ''with  liberty  of  sinking  and  digging  pits;"  it  was 
held  that  the  right  of  erecting  a  steam-engine  and  other 
machinery  necessary  for  draining  the  mines,  with  all  proper 
accessories,  passed  as  incident  thereta  [Martiny  R — Is 
there  any  authority  for  permanently  laying  rubbish  on  the 
land  ?  fFeltby  referred  to  Broadbent  v.  ffilks  (c>]  I^e 
defendant  claims  a  prescriptive  right  not  only  to  excavate 
the  stone  but  also  the  soil  of  the  land,  and  therefore  he 
most  have  the  right  to  put  the  rubbish  on  the  land. 
fVilks  V.  Broadbent  is  distinguishable  on  several  grounds: 
first,  the  right  was  claimed  by  way  of  custom  for  the  lord  of 
the  manor  to  place  coals  and  rubbish  on  the  land  of  his 
tenant :  secondly,  the  custom  as  alleged  was  uncertain,  the 
word  ''near"  being  indefinite :  thirdly,  it  was  not  alleged 
that  the  laying  coals,  &&,  on  the  tenants' land  was  necessary 

(a)  5  Bing.  N.  C.  1.  (*)  6  M.  &  W.  174. 

(c)  Wille8,360;  1  Wils.  63. 
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for  the  use  or  enjoyment  of  the  pits.    The  Court  there        18.57. 
said,  that  there  was  no  weight  in  the  objection  that  the      ^^^[^ 
custom  is  only  beneficial  to  the  lord  and  greatly  prejudicial  <»• 

to  the  tenants,  **  for  it  might  have  a  reasonable  commence-  . 
ment  notwithstanding,  for  the  lord  might  take  less  for  the 
land  on  the  account  of  this  disadvantage  to  his  tenant." 
So  here,  the  land  may  have  been  granted  to  the  plaintifi^*8 
predecessor  for  a  mere  nominal  consideration,  by  reason  of 
its  being  subject  to  the  risk  of  being  partially  covered  with 
rubbish.  If  the  person  who  worked  the  quarry  were  bound 
to  remove  the  rubbish,  the  expense  of  so  doing  might 
render  the  quarry  worthless. 

Wehin/y  in  reply. — The  plea  affords  no  answer  to  the 
allegation  that  the  defendant  did  the  acts  in  question  *'so 
as  thereby  permanently  to  alter,  damage,  injure  and  spoil 
the  surface  and  soil  of  the  lands."  It  is  not  denied  that  a 
grant  of  a  quarry  will  carry  with  it,  as  incidental  to  the 
grant,  all  reasonable  means  of  getting  at  the  stone ;  nor  is 
it  denied  that  there  may  be  a  custom  or  a  prescriptive  right 
to  work  a  quarry  where  they  may  be  enjoyed  consistently 
with  the  rights  of  the  owner  of  the  surface ;  but  where  the 
custom  or  prescription  is  so  large  and  indefinite  as  to 
destroy  the  whole  surface,  it  is  void.  In  Broadbent  v. 
WUke^  the  custom  was  alleged  **at  the  will  of  the  lord." 
Here  the  right  claimed  is  without  limitation.  The  plea, 
indeed,  alleges  that  no  more  was  done  than  was  necessary 
for  the  purpose  of  working  the  quarry,  but  that  might 
deprive  the  plaintiff  of  the  whole  of  the  cultivated  land. 
[Martin^  B. — This  claim  may  have  originated  in  a  grant; 
and  if  so,  it  is  within  the  terms  of  the  Prescription  Act, 
2  &  3  Wm.  4,  c.  71.]  A  claim  of  right  in  alieno  solo,  in . 
order  to  be  valid,  must  be  made  with  some  limitation  or 
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1 857.        restriction :  Clayton  ▼.  Corby  {a\  Wibm  v.  WtOes  (&),  Peppin 

^^^^      T.  Shaketpear  {c\     Compensation  should  be  made  to  the 

„  9'  owner  for  his  loss  of  the  ase  of  the  soil. 

Tatlob. 

Pollock,  C  B. — We  are  all  of  opinion  that  the  pleas 
are  good.  The  defendant  has  a  right  to  get  the  stone,  and 
to  do  the  wrong  complained  of,  becaose  it  was  necesBary  in 
order  to  get  the  stone.  There  is  nothing  to  shew  that  the 
defendant  had  not  the  right  claimed,  and  it  is  expressly 
stated  that  he  enjoyed  it  (or  the  necessary  purpose  of  getting 
the  stone.  It  is  alleged,  and  not  denied,  that  the  qnarrr 
was  the  property  of  the  defendant's  lessor ;  and  the  case 
does  not  fall  within  the  principle  of  any  of  the  decisions 
which  have  been  re£srred  to^  aS  the  right  claimed  is  not 
onreasonable  and  may  have  ori^nated  m  a  grant. 

MARTiif,  B.— I  cannot  conceive  how  the  defendant  can 
realise  hts  property  in  the  stone  except  by  doing  the  acts 
complained  of. 

Watson,  B. — ^I  am  also  of  opinion  that  the  defendant  is 
entitled  to  judgment  It  is  quite  clear  that  a  plea  under 
the  Prescription  Act  should  set  up  such  a  claim  as  might 
exist  by  custom,  prescription,  or  grant  It  is  also  dear 
that  the  owner  of  land  may  grant  the  mines,  with  liberty 
to  the  grantee  to  dig  pits  and  cany  the  coal  over  the 
land.  The  case  of  The  JEarl  of  Cardigan  v.  Armtage{d) 
is  an  authority  to  that  effect  Another  case  is  Dand  v. 
Kbifficoie  (e),  where  there  was  a  reservation  out  of  the 
grant  of  all  mines  of  coal,  together  with  suflScient  way 

(a)  6  Q.  B.  415.  (d)2B.k  C.  197. 

(b)  7  East,  121.  (e)  6  M.  &  W.  174. 

(c)  6  T.  K.  74S. 
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leave  to  and  from  the  mines,  and  a  question  was  raised 
as  to  whether  under  that  reservation  the  coal  owner  had  a  hoobe* 
right  to  make  a  railway  with  cuttings  and  embankments,  ^^J; 
and  fenced  in  so  as  to  exclude  the  owner  of  the  soil. 
That  point  was  not  decided,  but  the  Court  held  that  there 
passed  by  the  resenration  such  a  description  of  way  leave, 
and  in  such  a  direction,  as  would  be  reasonably  sufficient  to 
enable  the  coal  owner  to  get  all  the  seams  of  coal;  and 
therefore  he  was  not  confined  to  such  description  of  way  as 
was  in  use  at  the  time  of  the  grant,  which  was  in  the  reign 
of  Charles  L  Broadbent  v.  fVilh»(a)  decided  that  the 
custom  must  be  reasonable  and  definite.  In  Bourne  v. 
Tajfhr  (&)  the  defendant  justified  under  the  lord  of  a 
manor,  as  being  seised  in  fee  of  the  mines  of  coal  under 
the  copyhold  tenements,  together  with  the  liberty  of  boring 
for  and  getting  the  coal.  No  doobt  such  a  right  may  exist 
in  a  manor ;  and  if  anything  done  is  not  within  the  Pre- 
scription Act,  that  must  be  the  subject  of  a  new  assignment 
Putting  soil  upon  the  land  does  not  make  the  prescription 
bad.  A  great  deal  of  rubbish  must  necessarily  come  op  with 
the  stone  and  that  must  be  placed  on  the  land,  if  not  carted 
away. 

Judgment  for  the  defendant 

(a)  Willes,  360 ;  1  WUs.  68.  (h)  10  East,  169. 
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Jam.  i2.  HeABD  V,   EdET. 

Under  the         X  HIS  was  an  acUon  on  a   bill  of  ezchance  for  6L 

i9&aoVict.  ,  ° 

e.  108, 9. 30,     Judgment  was  signed  agfiinst  the  defendant  for  want  of  an 

fenduit  soffen   appearance.     A  summons  was  afterwards  taken  out,  calling 

^i^aUUi a       OQ  the  defendant  to  shew  cause  why  the  plaintiff  should 

raperiarO>cfft^  ^^^  recover  his  costs,  on  the  ground  that  the  plaintiff  and 

^rt^re*^     defendant  resided  more  than  twenty  miles  distant  firom 

?^^^^  ..    each  other.    The  summons  was  heard  before  Martin,  ^.^ 

»  not  diMTO.     who,  upon  an  aflSdavit  of  the  fact,  made  an  order  accord- 

tionary,  but         , 

imperatiTe        uigly,  with  liberty  to  the  defendant  to  apply  to  the  Court 
or  a  Judge  to        Prentice  had  obtained  a  rule  nisi  to  rescind  the  order  of 
^oa^        Martin,  B.,  against  which 

G.B.  Hughu  now  shewed  cause. — It  was  imperative  on 
the  Judge  to  make  the  order,  upon  proof  that  the  plaintiff 
resided  more  than  twenty  miles  finom  the  defendant  Under 
the  original  County  Court  Act,  9  &  10  Vict  c.  95,  ss.  128, 
129,  it  was  necessary  for  the  defendant  to  apply  for  leave  to 
enter  a  suggestion  to  deprive  the  plaintiff  of  costs.  The 
13  &  14  Vict  c.  61,  s.  11,  rendered  a  suggestion  unneces- 
sary, and  cast  on  the  plaintiff  the  onus  of  shewing  that  he 
was  entitled  to  costs,  except  in  the  case  of  judgment  by 
default :  Gfynne  v.  Roberts  (a).  The  '13th  section  enacted, 
that  if  the  plaintiff  should  satisfy  the  Court  or  a  Judge, 
that  the  action  was  brought  for  a  cause  in  which  the 
superior  Court  and  County  Court  had  concurrent  jurisdic- 
don  under  the  former  Act,  &c.,  the  Court  or  Judge  *'may 
,  thereupon,  by  rule  or  order,  direct  that  the  plaintiff  shall 

recover  his  costs.'*    That  section  has  been  repealed  by  the 

(a)  9  Exclu  253. 
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15  &  16  Vict.  c.  54,  8.  4,  which  enacts,  ^'  that  in  any  action 
in  which  the  plaintiff  shall  not  be  entitled  to  recover  his 
costs  by  reason  of  the  provisions  of  the  11th  section  of  such 
Act,  whether  there  be  a  verdict  in  such  action  or  not,  if 
the  plaintiff  shall -make  it  appear  to  the  satisfaction  of  the 
Court,  &c,  or  a  Judge  at  Chambers,  &a,  that  such  action 
was  brought  for  a  cause  in  which  concurrent  jurisdiction  is 
given  to  the  superior  Courts,  by  the  128  th  section  of  the 
9  &  10  Vict  c.  95,  &c,  the  Court,  or  the  said  Judge  skaU 
thereupon,  by  rule  or  order,  direct  that  the  plaintiff  shall 
recover  his  costs."  Then  came  the  19  &  20  Vict  c.  108, 
&  30,  which  enacts,  **  Where  an  action  of  contract  is 
brought  in  one  of  her  Majesty's  superior  Courts  of  record 
to  recover  a  sum  not  exceeding  20/.,  and  the  defendant  in 
the  action  suffers  judgment  by  default,  the  plaintiff  shall 
recover  no  costs,  unless  upon  an  application  to  such  Court 
or  to  a  Judge  of  one  of  the  superior  Courts,  such  Court  or 
Judge  shall  otherwise  direct/'  The  effect  of  that  enact- 
ment is  to  remove  the  previous  exception  of  judgment 
by  default,  and  to  subjd:t  that  case  to  the  same  incidents 
with  regard  to  costs  as  other  cases.  These  several  statutes 
should  be  construed  together.  The  words  in  the  30th 
section  of  the  19  &  20  Vict  c.  108,  **  unless  such  Court  or 
Judge  shall  otherwise  direct,"  mean  unless  the  Court  or 
Judge  shall  direct  according  to  the  rules  of  law.  In  MaC' 
dougall  v.  Paterson  (a\  it  was  held  the  word  *'  may,"  in  the 
13th  section  of  the  13  &  14  Vict  c.  61,  was  not  used  to 
give  a  discretion^  but  to  confer  pcwer  upon  the  Court  and 
Judges ;  and  that  they  were  bound  to  exercise  it  when  the 
necessary  facts  appeared. 

Prenticey  in  support  of  the  rule. — The  30th  section  of  the 
19  &  20  Vict  c.  108,  does  not  make  it  imperative  on  the 

(a)  1 1  C.  B.  755. 
TOIi.   L — N.  6.  AAA  EXCB. 
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Court  or  Judge  to  give  costs  in  the  case  of  judgment  by 
default,  but  merely  confers  a  discretionary  power.  The 
language  of  that  enactment  differs  materially  from  that  of 
the  13  &  14  Vict,  c  61,  s.  13,  and  the  15  &  16  Vict  a  54, 
s.  4.  There  is  good  reason  for  the  difference.  Where 
a  trial  takes  place,  the  facts  of  the  case  appear,  and  the 
Judge  has  power  to  certify  that  it  was  a  proper  case  to 
be  tried  in  the  superior  Court  IMartin,  B. — ^Another 
point  was  raised  before  me  at  Chambers,  viz., — whether 
the  application  should  be  ex  parte,  or  whether  a  rule  or 
summons  is  required:  in  the  latter  case  the  costs  would 
be  doubled]  Whenever  a  statute  provides  that  application 
shall  be  made  to  the  Court  or  a  Judge,  it  means  that 
it  shall  be  made  according  to  the  practice  of  the  Court 
[Martin,  B. — My  brothers  WUks  and  Crompton,  and  myself 
thought  that  in  this  case  there  should  be  a  summons.] 

Cur,  adv.  tmU, 

Martin,  B.,  now  said. — All  the  Judges  are  of  opinion 
that,  according  to  the  true  construction  of  the  19  &  20 
Vict  c  108,  s.  30,  the  case  of  judgment  by  default  is  placed 
on  the  same  footing  with  respect  to  costs  as  a  judgment 
after  verdict    The  rule  will  therefore  be  discharged. 

With  respect  to  the  other  question,  it  is  probable  that 
some  new  rule  will  be  promulgated  to  regulate  the  practice. 

Rule  dischai^ed. 
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EnAPBIAN  V.   PrYEB.  Jam.  29. 

V/N  the  4th  of  December  this  cause  was  tried,  under  a  The  presiding 

.  officer  on  ft 

writ  of  tnal,  before  the  under  sheriff  of  Devon,  when  a  writ  of  trial 

verdict  was  found  for  the  plaintiff  with  6/.  damages,  and  no  a^er^tlbe^^'^' 

application  was  made  for  a  certificate  for  costs.    The  writ  e^Gi/s!!^^ 

of  trial  was  returnable  on  the  6th  of  December.     On  the  ^'^^'^Jm*** 

9th  a  summons  was  taken  out  before  a  Judge  at  Chambers,  retamed  the 

calling  on  the  defendant  to  shew  cause  why  the  plaintiff 

should  not  recover  his  costs  on  the  ground  that  the  plaintiff 

and  defendant  resided  more  than  twenty  miles  distant  firom 

each  other.  That  summons  was  heard  on  the  12th  December, 

before  Marim,  B.,  and  dismissed.     The  plaintiff  afterwards 

q)plied  to  the  under  sheriff,  who  granted  a  certificate  for 

costs.    The  certificate  had  no  date,  but  it  was  stated  to 

have  been  granted  on  the  17th  December.     The  plaintiff 

then  taxed  his  coets  and  sigqed  final  judgment    On  the 

24th  of  December  an  order  was  made   by  fFattan,  B., 

setting  aside  the  taxation  and  the  Master's  allocatur,  and 

the  judgment  so  far  as  related  to  the  costs.    A  rule  was 

then  obtained,  calling  on  the  defendant  to  shew  cause  why 

the  order  of  WaUm^  B.,  should  not  be  set  aside,  and  the 

plaintiff  hive  judgment  for  bia  costs. 

Lush  shewed  cause. — :The  under  sheriff  had  no  power 
to  grant  the  certificate  for  costs.  The  12th  section  of  the 
County  Court  Extension  Act,  13  &  14  Vict  c  61,  enables 
the  Judge,  <'or  other  presiding  officer,*'  to  certify  for  costs. 
That  is  a  judicial  power,  and  it  terminated  when  the  writ 
of  trial  was  returned.  The  under  sheriff  is  in  the  position 
of  an  arbitrator  who  has  made  hi^  award.     In  Mortimer  v. 

A  A  A  2 
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1857.  Preedy  (a)  the  writ  of  trial  was  returnable  on  the  19lh  of 
^"^''"^  January:  a  court  was  holden  on  the  18th,  which  was 
adjourned  to  the  20th,  on  which  day  the  cause  was  tried, 
and  this  Court  was  inclined  to  think  that  there  was 
a  mistrial,  and  that  application  ought  to  have  been  made 
to  a  Judge  to  have  the  time  extended.  In  Athlnarian  v. 
Sykei  (&),  where  the  trial  took  place  on  a  day  subsequent 
to  that  on  which  the  writ  was  returnable,  it  was  held  that 
the  trial  was  void,  and  that  the  fact  of  the  defendant 
having  appeared  and  defended  was  immaterial,  for  the 
objection  was  one  which  could  not  be  waived. 

Fietd,  in  support  of  the  rule. — The  under  sheriff  had 
power  to  certify,  and  the  certificate  was  properly  granted. 
After  the  return  of  the  writ  of  trial  the  under  sheriff  has  no 
power  to  try  the  cause,  for  his  jurisdiction  to  try  depends 
on  the  3  &  4  Wm.  4,  c.  42,  s.  17;  but  his  jurisdiction  to 
certify  for  costs  is  derived  from  the  13  &  14  Vict  c.  61,  s.  12. 
Therefore  the  cases  decided  under  the  3  &  4  Wol  4,  c.  42, 
are  no  authority  on  this  point  In  Tharrait  v.  Trevor  (c) 
Purke,  B.  expressed  an  opinion  that  a  certificate  might  be 
granted  at  any  time  before  the  costs  were  taxed.  There- 
fore, in  this  case,  the  Court  or  a  Judge  might  have  granted 
a  certificate,  under  the  13  &  14  Vict  c.  61,  s.  12,  and  that 
statute  does  not  limit  the  jtuisdiction  of  the  under  sheriff. 
[FiOloek,  C.  B.— This  jurisdiction  is  limited  by  the  3  &  4 
Wm.  4,  c  42.  Martin,  B.— When  the  writ  of  trial  is 
returned  this  jurisdiction  is  at  an  end.]  The  power  of  the 
under  sheriff  to  certify  is  co-ordinate  with  that  of  the  Court 
or  a  Judge. 

Pollock,  (3.  B. — We  are  all  of  opinion  that  the  rule 

<«)  3  M.  &  W.  602.  (b)  1  D.  &  L.  133. 

(c)  6  Exch.  187. 
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must   be  discharged.      The  writ  of  trial   commands   the        1857. 
sheriff  to  summon  a  jury  and  try  the  issue,  and  it  goes  on      ^*'^'""*^ 
to  say,  *<and  when  the  same  shall   have   been  tried   in  v. 

manner  aforesaid,  we  command  you  that  you  make  known 
to  the  Barons  of  our  said  Exchequer  at  Westminster,  what 
shall  have  been  done  by  virtue  of  this  writ,  with  the  finding 
of  the  jury  indorsed,  on  the  5th  day  of  December  next." 
Therefore,  after  the  writ  was  returned,  the  under  sheriff 
had  no  power  to  certify  for  costs.  I  should  observe  that  a 
certificate  of  thb  kind  ought  to  bear  a  date. 

Maktin,  B. — ^I  am  of  the  same  opinion.  My  belief  is, 
that  the  under  sheriff's  jurisdiction  ceased  when  he  returned 
the  writ ;  at  all  events  he  had  no  authority  to  do  any  thing 
after  the  day  specified  for  the  return.  After  an  application 
had  been  made  to  a  Judge  and  refused,  the  plaintiff  ought 
not  to  have  gone  behind  the  back  of  the  other  party  and 
obtained  a  certificate.  When  the  application  was  made  to 
the  Judge  and  dismissed,  the  matter  ought  to  have  ended. 

Watson,  B. — I  am  of  the  same  opinion.  When  the 
matter  was  before  me  at  Chambers,  I  entertained  a  strong 
opinion  that  when  the  under  sheriff  returned  the  writ  this 
jurisdiction  was  at  an  end,  at  the  same  time  I  thought  that 
the  plaintiff  might  appeal  to  the  Court  if  he  wished.  Now 
that  I  have  heard  the  ailment,  it  seems  to  me  that  the 
under  sheriff  had  jurisdiction  up  to  the  date  of  the  return, 
or  until  the  writ  was  actually  returned;  but  it  is  quite  clear 
that  he  had  no  power  to  grant  this  certificate  long  after  the 
return.  In  the  ordinary  course  of  practice  no  amendment 
can  be  made  in  the  return  of  a  writ  unless  by  leave  of  the 
Court  Here  the  officer  has  taxed  the  costs  on  a  wrong 
postea. 

■ 

Rule  discharged. 
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*^^'  31-  Roes  and  Hodgson  v.  Montbfiobb. 

wMMdIXn  Lush  had  obtained  a  rule  calling  on  the  plaintifls  to 
on  an  affidavit,  shew  cause  whj  an  order  of  Bramwell^  B.,  for  a  writ  of  capias 
he  bad  obtained  sbould  not  be  rescinded,  and  why  the  defendant  should  not 

money  at  the 

Cape  of  Good  be  discharged  oat  of  the  custody  of  the  sheriffs  of  London, 

of  a'^forged^*"*  — From  the  a£5davit  of  the  plaintiff  Hodgson,  on  which  the 

h^ving^n  Order  was  obtained,  it  appeared  that  the  defendant  was 

such^forgei?  indebted  to  the  plaintifis  in  8U  for  money  lent  by  the 

Il^to  here'Sd  P'^i^^i*  »^  ^^^  ^apc  of  Good  Hope,  upon  the  faith  of 

been  discharg-  the  genuineness  of  a  certain  letter  purporting  to  be  signed 

ground  that  by  Messrs.   Chalmers,   Guthrie  &    Ca,   of   Idol  Lane, 

the  offence  was 

not  shewn  to  Loudou,  and  to  be  addressed  to  the  plaintiff  Ross  at  the 
mitted  within  Cape  of  Good  Hope,  which  said  letter  the  plaintiff  Hodgson 
oAhe^Coims''  believed  was  a  forgery :  that  on  the  10th  of  January  the 
tb^it  wfuT^^'  defendant  was  chaiged  before  the  Lord  Mayor  with  foiging 
evidence  would  ^'®  letter  and  several  others,  but  was  ultimately  dischaiged 
be  obtained  of    from  custody  ou  the  ground  that  there  was  no  evidence  of 

offences  com-  "^  "  ^ 

mitted  wiihin     the  offences  SO  charged  having  been  committed  within  the 

such  jurisdic- 
tion ;  and  that  jurisdiction  of  the  Courts  here :   that  he  believed  that  if 

therefore  be-  the  defendant  remained  in  England  he  would  again  be 

WM  his  inteu-  charged  with  the  said  foi^ries  on  the  discovery  of  further 

ately  toqdt"  evidence,  ss  he  verily  believed  that  some  part  of  the  said 

Th  ^dT*7*  offences  was  committed  within   the   jurisdiction  of  the 

applied  to  the  Endish  Courts,  and  that  for  the  reasons  above  he  believed 

Court  to  dis-  ^ 

charge  him  out  that  if  the  defendant  was  discharged  from  custody  he 

of  custody.  He   . 

did  not  deny  intended  to  quit  England. — The  clerk  of  the  plaintiff^a 

but  swore  that  attorney  swore  that  one  Whittle,  a  bailiff,  had  arrested  the 

intend toquit  defendant  as  an   absconding  debtor,    and    that  Whittle 

CoSlt  refused'  ^"^0""®^  ^^™  that  he  believed  that  the  defendant  was 

to  discharge  about  to  give  bail  for  the  debt  for  which  he  was  detained. 
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and  was  very  anxious  to  be  immediately  discharged,  and        1857. 
that  if  he  was  discharged  from  custody  he  intended  to  quit 
England. 

The  defendant  in  his  affidavit  swore  that  he  left  the 
Cape  of  Good  Hope  and  came  to  England  with  the  inten- 
tion of  immediately  marrying  a  lady  to  whom  he  was  and 
continued  to  be  engaged  to  be  married,  and  of  residing 
with  her  in  England,  and  not  elsewhere ;  that  the  lady  had 
visited  him  daily  since  hb  imprisonment ;  and  that  imme- 
diately on  being  discharged  out  of  custody  he  intended 
to  marry  her  and  reside  with  her  in  London  :  that  on 
leaving  the  Cape  of  Good  Hope  he  did  not  intend,  and 
still  did  not  intend,  to  quit  England,  but  that  he  intended 
to  reside  in  London :  that  he  was  not  apprehensive 
of  any  evidence  arriving  from  Cape  Town  whereby  he 
could  be  charged  with  any  criminal  offence  punishable  in 
England;  that  he  came  to  England  freely  and  voluntarily, 
and  not  to  avoid  prosecution  in  Cape  Town,  although  he 
was  threatened  therewith,  and  although  he  bad  taken  legal 
advice,  from  which  he  was  informed  that  he  need  not  be 
under  any  apprehension  as  to  the  result  of  criminal  pro- 
ceedings at  Cape  Town. — The  defendant's  attorney,  in 
his  affidavit,  set  out  a  letter  from  the  lady  referred  to  by 
the  defendant,  in  which  she  stated  that  the  engagement 
was  one  of  many  years  standing,  and  that  the  defendant 
intended  fulfilling  it  at  the  commencement  of  the  year.  The 
defendant's  attorney  swore,  that  from  conversations  with 
the  lady  and  her  sister  he  believed  that  the  contents  of  the 
letter  were  true,  and  also  that  the  affidavit  of  the  defendant 
with  reference  to  the  marriage  was  true  and  according  to 
the  facts. 

In  his  affidavit  in  reply  the  plaintiff's  attorney  stated 
that  the  complicity  of  the  defendant  in  enormous  crimes 
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1857.       ^^  forgery  and  fraud  had  been  completely  proved  ;    and 

^^^^""^      both  he  and  his  clerk^  who  had  the  management  of  the 

V.  charges  of  fonreryy  when  the  defendant  was  before  the 

Lord  Mayor^  stated  that  they  believed  that  if  discharged 

the  defendant  would  leave  England  in  order  to  avoid  being 

further  prosecuted,  on  the  production  of  further  evidence 

which  they  verily  believed  would  enable  them  to  prosecute 

the  defendant  with  every  probability  of  his  being  convicted 

of  his  crimes. 

• 

Hawkins  now  shewed  cause. — It  appears  from  the  affida- 
vits on  behalf  of  the  plaintiff  that  it  is  probable  that  evi- 
dence will  be  obtained  of  offences  committed  within  the 
jurisdiction  of  the  Courts  here.  The  defendant  does  not 
deny  it;  he  only  says,  that  he  did  not  intend  to  quit  Eng- 
land, which  will  hardly  be  believed,  considering  the  peril 
to  which  the  defendant  subjects  himself  by  remaining. 
The  lady  does  not  state  that  she  intends  to  reside  with  him 
in  England,  nor  even  that  she  intends  to  marry  him.  The 
only  person  who  alleges  that  the  defendant  is  not  going  to 
quit  England  is  the  defendant  himselE  \BTamv)eO^  B.-»In 
answer  to  the  affidavit  of  the  defendant,  the  plaintiff  might 
have  been  put  in  the  affidavits  of  persons  stating  that  they 
would  not  believe  him  on  his  oath.  Here  the  affidavits 
in  reply  give  a  reason  why  the  defendant  should  not  be 
believed  on  his  oath]. 

Fieli^  in  support  of  the  rule. — The  original  affidavits  do 
not  disclose  any  ground  for  the  arrest  of  the  defendant. 
The  only  fact  is,  that  the  defendant  has  committed  forgery 
out  of  the  jurisdiction  of  the  Courts  of  this  country.  The 
mere  suggestion  that  he  has  committed  other  offences  is 
not  sufficient 
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Pollock,  C.  B. — I  am  of  opinion  that  this  rule  must  be 
dischaigedr  The  circumstances  disclosed  in  the  original 
affidavits  are  such  as  mast  have  a  strong  tendency  to  satisfy 
every  one  that,  if  discharged,  the  defendant  would  not 
remain  twenty-four  hours  in  this  country.  He  is  charged 
with  obtaining  money  by  means  of  a  foi^ged  letter,  and  he 
does  not  deny  it  The  lady  in  her  letter  says  nothing  as 
to  the  intention  of  the  defendant  to  reside  in  England,  and 
his  attorney  only  says,  that  he  believes  the  statement  as  to 
the  marriage  in  the  affidavit  of  the  defendant  to  be  true. 

Martin,  B.,  and  Bramwbll,  B.,  concurred. 

Rule  discharged  {a), 

(a)  See  Oraham  t.  SandrmeOi,  16  M.  &  W.  191. 


R088 

9. 
MOHTSriOBB, 


Andrews  v.  Saunderson  and  Nicuolls.  j^i,.  30. 

X  HIS  was  a  motion  to  dischaige  the  defendant  Saunderson  u^^  ^^  j^^g. 
out  of  custody,  on  the  following  grounds: —  tiro  deSn"* 

An  interpleader  order  had  been  obtained,  at  the  instance  Jjf^/ ^J^,  ^ 
of  the  sheriff,  to  try  the  question  of  ownership  of  certain  ■«»*«"  ^  the 

•^  *  •^  goods  of  0D6 

goods  taken  in  execution.    The  issue   was  tried  before  under  a  Ufa., 

_  iij.jti.        thonffhheafter- 

Lord  CampbeUt  C.  J.,  without  a  jury,  and  he  decided  that  wanbabtDdoni 

the  goods  belonged  to  the  plaintiff.    The  question  of  costs  the  plaiDtiff 

having  been  reserved,  it  was  ordcted  that  the  defendants  ^^^f  defend-" 

should  pay  to  the  plaintiff  the  costs  of  and  relating  to  the  ".\n°  Ae*Jrit 

interpleader  order,  the  issues  relating  thereto,  and  the  2l^^%**"^ 
trial  thereof.     The  costs  were  taxed  at  62L     The  plaintiff 
afterwards  caused  a  writ  of  fieri  facias  to  be  issued  for  the 
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1857.  amonnt  of  these  costs,  under  which  the  Sheriff  of  Bedford- 
shire seised  the  goods  of  the  defendant  NichoUs.  After 
remaining  on  the  premises  of  the  defendant  NichoUs  /or 
several  hours,  the  sheriff  withdrew,  notwithstanding  there 
were  goods  suflBcient  to  satisfy  the  claim.  No  return 
was  made  to  the  writ  of  fieri  facias,  but  the  plaintiff  after- 
wards caused  a  writ  of  capias  ad  satisfaciendum  to  be  issued 
against  Saunderson,  who  was  thereupon  arrested.  Nothing 
was,  in  fact,  realized  under  the  fieri  facias. 

Atherton,  in  support  of  the  motion. — The  taking  of  the 
defendant  Saunderson  in  execution,  after  a  seizure  under 
the  writ  of  fi.  fa.,  and  before  any  return  had  been  made, 
was  an  irregularity,  and  he  is  therefore  entitled  to  be 
discharged.  The  only  distinction  between  this  case  and 
that  of  MUkr  v.  Pamell  (a)  is,  that  here  the  goods  seized 
under  the  fi.  fa.  were  those  of  a  co-defendant  But  the  rule 
in  that  case  is  laid  down  generally ;  and  the  reason  of  it  i0 
given  by  Lens^  Seijt  in  his  argument,  viz.  "  that  the  writ 
of  fieri  facias  while  unretumed  would  always  be  a  sufficient 
plea  for  the  plaintiff  or  the  sheriff  in  trespass  for  the  seizure 
of  the  goods,  and  that  it  therefore  ought  to  be  returned, 
because  the  plaintiff  ought  not,  in  justice,  to  be  furnished 
at  the  same  time  with  a  legal  justification  for  taking  and 
detaining  both  the  goods  and  the  body."  The  rule  is 
also  stated  in  Archbold's  Practice,  by  Chitty  and  Prentice, 
p.  552.  It  was  recognized  in  Chapman  v.  BowUn/{b)  and 
in  Knight  v.  Cokhy  (c).  In  that  latter  case,  however,  the 
defendant  having  induced  the  sheriff  to  withdraw,  by  a 
fraudulent  representation,  was  estopped  ft'om  saying  that 
there  had  been  a  levy.  Ijiwes  v.  Codringt(m{d)  is  an 
authority  to  the  same  effect 

(a)  6  Taunt  370.  (c)  5  M.  &  W.  274. 

(6)  8  M.  &  W.  249.  (<Q  1  Dowl.  30. 
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O'MaJky  ahewed  cause  in  the  first  instance. — In  the        1857. 
case  of  Chapman  t.  BouMy  (a)  the  rule  and  the  reasons  for      ^^^^^ 
it  are  rightly  stated,  but  the  judgment  of  the  Court  pro*  «• 

oeeds  on  the  ground  that  under  the  compromise  something 
was  realized.  In  the  course  of  the  aigument  Parke,  B. 
said,  **  If  there  was  any  levy  under  the  compulsion  of  the 
first  writ,  it  ought  to  have  been  returned,  and  the  second 
writ  ought  to  recite  that  leyy ;  and  then  it  appears  by  the 
writ  itself  why  it  was  issued  for  a  less  sum.  The  question, 
therefore,  is,  whether  there  was  any  levy,  and  the  test  of  * 
that  will  be,  to  consider  whether  the  sheriff  was  entitled  to 
poundage."  Every  reason  urged,  in  Mtlkr  v.  Pamett  (&), 
against  allowing  a  ca.  sa.  to  issue  after  a  seizure  under  a 
fi.  fa.  where  nothing  has  been  realized,  would  apply  to 
shew  that  the  two  writs  could  not  be  issued  concurrently. 
In  Tidd's  Practice,  p.  1020,  it  is  said  **the  first  writ  must  be 
returned  before  a  second  execution  can  be  taken  out  (c) ; 
for  that  must  be  grounded  on  the  first  writ,  and  recite  that 
all  the  money  was  not  levied  thereon  *  *  *  if  nothing 
be  levied  in  the  first  writ  it  need  not  be  recited  in  the 
second  "(J).  The  reason  why  it  is  necessary  that  the  writ 
should  be  returned  is,  that  every  writ  must  follow  the  judg* 
ment,  and  the  plaintiff  can  have  no  right  to  execution  for 
the  whole  amount  of  the  judgment  after  a  part  of  the  debt 
has  been  satisfied  by  a  levy  under  the  first  writ.  Dicas  v. 
fFame{e)  and  Edmond  v.  Ross  (f)  are  distinguished  by 
Parke,  B.  in  Chapman  y.  Bowlby(a),  expressly  on  the  ground 
that  there  no  levy  had  taken  place  \_Pollocky  C.  B. — If  a 
sheriff  enters,  may  not  that  be  the  subject  of  a  return?  In 
Hodffkinsatt  v.  fFhalley  {g)  the  principle  of  this  case  seems 

(a)  8  M.  &  W.  249.  (d)  Citing  Edmond  v.  Bo9S, 

(b)  6  Taunt.  370.  9  Price,  5. 

(c)  Citing  Coppendede  v.  De-  (e)  10  Bing.  841. 
honaire,  Barnes,  213;  Wilson  v.         (/)9Frice,5. 
Kingston,  2  Chitt.  Rep.  20S.                 (g)  2  C.  &  J.  86. 
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1867.       to  be  stated,  so  far  as  it  can  be  said  to  be  a  matter  of  prin- 

2j|^J^g     ciple.     It  is  there  laid  down  that  a  fi.  fa*  and  ca.  sa.  **  may 

V-  issue  together,  because  the  practice  is  not  to  enter  them  on 

oAuiiDnaoil.  '^ 

the  record  if  nothing  is  done.  But  if  you  execute  one,  you 
must  make  an  entry  of  the  return  of  that  before  you  can 
award  the  other."  It  is  pointed  out  that  wherever  any- 
thing has  been  done  under  the  writ  which  may  make  it 
necessary  for  the'sheriff  to  defend  himself  under  the  writ, 
what  has  been  done  cannot  be  treated  as  a  nullity,  and  the 
writ  must  be  returned.]  In  that  case  there  was  a  substan- 
tire  levy,  and  the  Sheriff  was  entitled  to  poundaf^ 
[/WZdci,  C.  B. — That  is  not  the  test,  the  question  is  not 
whether  the  sheriff  is  entitled  to  poundage,  but  whether 
anything  has  been  done  which  rendere  the  existence  of  the 
writ  necessary  for  the  justification  of  the  sheriff]. 

P0LI.0CK,  C.  B. — ^I  am  of  opinion  that  the  rule  must  be 
made  absolute.  In  Chapman  v.  Bawtby  a)  thb  Court  dis- 
tinctly recognized  and  upheld  MiUer  v.  PamiM{b).  JXeas 
V.  fFame(c)  was  shewn  to  be  distinguishable  upon  the 
ground  that  there  was  in  that  case  no  levy  at  all  under 
the  first  writ,  the  goods  being  already  under  a  distress 
far  taxes. 

Martin,  B. — I  am  also  of  opinion  that  the  defendant  is 
entitled  to  be  discharged.  My  impresdon  would  have 
been  that  it  was  not  necessary  to  make  any  return  to  a  writ 
unless  something  had  been  levied  under  it ;  but  the  Court 
of  Common  Pleas  in  MiOer  v.  PurmeU  held  otherwise, 
and  the  rule  there  Ud  down  has  been  adopted  and  con- 
stantly acted  upon.  The  practice  is  correctly  stated  in 
Arehbold's  Practice  by  Chitty  and  Prentice.     As  to  the 

(a)  S  M.  &  W.  249.  (6)  6  Taunt.  370. 

(e)  lOBiiig.341. 


9. 

Saundsbbon. 
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ease  of  Chapman  ▼.  Bowlby  (a)  the  defendant's  counsel  had        1857. 
a  point  upon  which  there  was  no  doubt,  and  he  relied  upon     ^iIwiEwg 
it.   The  same  reasoning  which  prevailed  in  BStter  v.  Pamett 
applies  here,  because  Saunderson  is  entitled  to  the  benefit 
of  any  satisfaction  of  the  debt  by  Nicholls. 

Rule  absolute,  with  costs,  upon 
defendant  undertaking  to  bring 
no  action. 

(a)  8  M.  &  W.  249. 
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Hbllabt  v.  Brown. 

Brown  9.  Hellabt.  Jan,  30. 

fjTm  DENMAN had  obtained  anile,  calling  on  C.  Heltaby  An  action 
to  shew  cause  why  the  award  of  the  arbitrator  made  in  agtiDBt  B.  and 
these  causes  should  not  be  set  aside.-— The  action  of  HeUaby  by^B^^ntt 
▼.  Brawn  was  brought  by  Hellaby,  who  had  been  the  tenant  foii^db?  mp** 
of  a  fium  beloneinff  to  Brown,  to  recover  the  value  of  his  ^?  *'"'*'■  ^, 

^    ^  '  reference  made 

tenant  riirht  on  quittinir  his  farm.    Brown  pleaded  a  set-  nnderthe-ird 

^T»  -  1.        ■ectionofthe 

off.    In  Bnnon  v.  Hellaby,  the  first  count  of  the  declaration  Common  Law 
alleged  that  the  defendant  became  tenant  to  the  plaintiff  of  ib54.   The 
a  certain  messuage,  lands  and  premises,  on  the  terms  that  tgJntt  ^A,  000- 
he  would  during  the  tenancy  keep  the  premises  in  tenant-  ^^1^^ 
able  repair,  and  use  the  same  in  a  tenantable  and  proper  ^"^  |^*^ 
manner  according  to  the  custom  of  the  country :  that  he  n»n«w  ff d  ft* 

.         ,  .  goods  sold;  and 

had  not  kept  the  premises  in  tenantable  repair,  but  had  3ie  defendant 

pleaded  to  the 
first  count  a 


denial  of  the  tenancy  upon  the  terms  alleged  andjperlbnnance  of  the  agreement;  and  to  the 

last  count,  never  indebted,  psTment,  and  set-off.    The 

of  paper,  awarding  for  the  plaintiff  in  the  first  action, 

notntng  due  or  payable  from  the  defendant  to  the  plaintiff;  and  he  ordered  that  the  costs  of  the 


last  count,  never  indebted,  pavment,  and  set-off.    The  tfbitrator  made  his  award  on  one  piece 
r,  awarding  for  the  plaintiff  in  the  first  action,  and  that  in  the  second  action  there  wi 


award  should  be  paid  by  B. 
The  Court  remitted  Uie  award  to  the  arbitrator  that  he  might  make  two  awards  and  find  the 
specifically. 
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used  the  measimge  and  lands  in  an  untenantable  and  im- 
proper manner.  The  second  count  alleged  that  the  plaintiff 
bad  let  to  hire  to  the  defendant  certain  machinery  upon 
the  terms  that  he  should  take  due  care  thereof;  but  tfas^t 
he  had  carelessly  and  negligently  broken  and  destroyed 
one  of  the  machines.  There  were  also  counts  for  goods 
soldj  &c.  To  this  action  Hellaby  pleaded :  first,  to  the 
first  count — Denial  of  the  tenancy  on  the  terms  alf(^ed. 
Secondly,  to  the  same— Performance  of  the  terms.  Third- 
ly, to  the  second  count — Payment  of  money  into  CourL 
Fourthly,  to  the  residue-- Never  indebted.  Fifthly,  to 
the  same — Payment.  Sixthly,  to  the  same — Set-off.  The 
plaintiff  took  the  money  out  of  Court,  and  joined  issue  on 
the  other  pleas. 

The  causes  had  been  referred  by  two  separate  orden  of 
reference  made  uponseparate  summonses,  in  pursuance  of  the 
3rd  sect  of  the  17  &  18  Vict,  c  125,  to  the  award  of  the  judge 
of  the  County  Court  of  Staffordshire,  who  made  his  award  in 
the  following  terms: — ''I  award  in  the  first  above  mentioned 
action  of  Hellaby  ▼•  Brawny  that  there  is  due  and  payable 
firom  the  defendant  H.  Brown  to  the  plaintiff  C.  Hellaby, 
the  sum  of  1357.  \Zs.  8d.  And  that  the  said  defendant, 
H.  Brown,  do  forthwith  pay  the  said  sum,  &6.  And  I 
further  award  that  in  the  secondly  above  mentioned  action 
of  Brown  v.  Hellaby ,  there  is  nothing  due  or  payable  firom 
the  defendant  C.  Hellaby  to  the  plaintiff  H.  Brown,  beyond 
the  sum  of  money  already  paid  into  Court  by  the  said  last 
mentioned  defendant  and  taken  out  by  the  said  last  men- 
tioned plaintiff;  and  that  the  said  last  mentioned  plaintiff 
do  not  recover  any  thing  further  in  the  said  last  mentioned 
action.  I  also  award  that  each  of  the  said  parties,  C.  Hel- 
laby and  H.  Brown,  shall  pay  his  own  costs  of  this  reference. 
And  that  the  costs  of  this  award  shall  be  paid  by  the  said 
H.  Brown.* 
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Boden  now  shewed  cause. — It  is  said  that  the  issues  in 
the  second  action  are  not  disposed  of;  but  it  must  be 
taken  that  aU  the  issues  have  been  found  for  the  defendant, 
unless  it  appears  on  the  face  of  the  award  that  the  arbitra- 
tor could  not  have  so  found  them :  Humphreys  y.Pearce  (a). 
It  is  for  the  other  side  to  shew  Aat  there  is  something 
inconsistent  and  absurd  in  inferring  from  the  finding  that 
the  arbitrator  has  decided  all  the  issues:  Cooper  v.  Lang-' 
don  (by  [Martin,  B. — The  reasoning  in  Humphreys  v. 
Pearce  only  applies  when  the  finding  is  for  the  plaintiff.] 
Then  it  is  said  that  there  should  have  been  two  separate 
awards  on  separate  pieces  of  paper.  \PoUocky  C.  B. — A 
Judge  often  makes  an  order  in  two  causes  on  the  same 
piece  of  paper.]  Notwithstanding  they  are  written  on  one 
piece  of  paper,  there  are  here  in  substance  two  awards;  the 
arbitrator  has  distinctly  adjudicated  in  each  action.  In 
Smith  V.  Reece  (c)  cross-actions  were  referred  by  one  order 
of  reference,  subject  to  the  certificate  or  award  of  an  arbi- 
trator; the  arbitrator  made  two  certificates  on  separate 
pieces  of  paper,  and  it  was  objected  that  this  was  not  one 
award,  but  the  objection  was  overruled. 
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Hugh  HSl  and  Denman,  in  support  of  the  rule  — These 
orders  of  reference  were  made  upon  distinct  summonses  taken 
out  separately  in  each  action.  The  arbitrator  directs  that 
the  costs  of  the  award  are  to  be  paid  by  H.  Brown.  Upon 
this  award  judgment  could  not  be  signed  for  these  costs 
under  the  3rd  section  of  the  Common  Law  Procedure 
Act,  1854  (<f),  upon  either  order  of  reference. 

Pollock,  C.  B. — I  think  that  the  award  must  be  sent 

(a)  7  Ezch.  696.  (c)  6  D.  &  L.  520. 

(h)  9  M.  &  W.  60;  10  M.  &  (d)  See  Kmida  v.  Merrett,  IS 
W.  785.  C.  B.  173. 


VOL.  I. — N.  8. 
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back  to  the  arbitrator  in  order  that  the  objections  to  it, 
which  are  purely  technical,  may  be  removed.  He  ahoald 
make  two  awards. 

Maatin,  B. — I  am  of  the  same  opinion.  The  aifaitnior 
should  make  two  awards. 

Watson,  B. — ^I  also  think  that  the  case  should  go  back 
to  the  arbitrator.  He  will  then  make  two  awards,  and  find 
the  issues  specificaOy. 

Rule  accordingly. 


Jam.  20.  TOORER  17.  SmITH. 

An  ■menoit  X  HE  declaration  stated,  that  the  defendant  became  tenant 
udned^l^^  to  the  plaintiff  of  a  certain  fium'  and  lands  at  a  certain  rent, 
tran  ^s^ida  ^^^  subject  to,  amongst  otherB,  the  terms  following  that 
ooottnoe  until    jg  (q  gi^y  ^^a^  ^e  said  farm  and  lands  should  be  fiurmed, 

after  two  yean  ■' 

notice  to  qoH  managed  and  cultivated  according  to  the  most  approved 
The  tenant       four  or  five  lain  course  or  system  of  husbandry,  as  set  down 

occupied  the 

fonn,  paid  rent  in  a  Certain  schedule  then  agreed  to  by  the  plainUff  and 

imt nokuT^  the  defendant,  that  b  to  say,  with  respect  to  the  five  lain 

^d^thMt  it '  course,  that  not  less  than  two  fifth  parts  of  the  arable  land 

hM^ed^b^  thereof  should  be  always  in  sown  grass,  and  a  two  years 

^^  '^^'^^  ley,  so  as  to  be  in  a  proper  preparation  for  wheat,  &c ; 

yean  notice  to  and  With  respect  to  the  four  lain  course,  that  not  less  than 

ooit  was  one  of  *■ 

tbetcnniuider  one  fourth  part  of  the  arable  land  thereof  should  always 

which  the 

tenant  held.  be  in  sown  grass,  &C. ;  and  upon  the  further  terms^  that 
the  said  tenancy  should  continue  until  the  one  party 
should  pve  to  the  other  a  two  years  notice,  in  writing  of 
his  intention  to  put  an  end  to  the  same ;  such  notice  to 
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be  giycn  on  or  before  the  29tli  day  of  September,  and  to 
expire  on  the  29th  day  of  September  which  should  happen 
next  before  the  expiration  of  two  full  years  after  such 
notice  should  have  been  given.— Averments :  that  the 
defendant  continued  and  was  tenant  of  the  said  farm 
upon  the  terms  aforesaid  during  all  the  time  thereinafter 
mentioned;  and  that  the  plaintiff,  during  such  tenancy, 
and  upon  the  29th  day  of  September,  1854,  gave  to  the 
defendant  notice  in  writing  to  quit  and  deliver  up  to  the 
plaintiff  the  possession  of  the  said  farm  on  the  29th  day 
of  September,  1856;  and  although  the  plaintiff  hath 
always  performed  all  things  on  his  part,  &&,  yet  the 
defendant  did  not  farm,  manage,  or  cultivate  the  said  farm 
according  to  the  most  appoved  four  or  five  lain  course  or 
system  of  husbandry;  but  on  the  contrary  thereof  kept 
large  quantities  of  the  arable  land  in  wheat,  &c. 

Plea,  inter  alia. — ^That  the  defendant  never  became  or 
was  tenant  to  the  plaintiff  of  the  said  farm  upon,  under,  or 
subject  to  the  terms  in  the  declaration  mentioned. 

At  the  trial  before  Martin^  B.,  at  the  last  Summer  assizes 
for  the  county  of  Hants,  an  agreement  containing  the 
terms  set  out  in  the  declaration,  bearing  date  the  28th  of 
August,  1846,  was  produced.  It  was  signed  by  H.  Pearson 
for  the  plaintiff,  and  by  the  defendant.  The  agreement 
was  not  under  seal,  and  when  first  produced  was  unstamped, 
but  was  subsequently  stamped  as  an  agreement  The 
defendant  had  taken  possession  under  the  agreement,  and 
occupied  the  farm  and  paid  rent  for  it  for  some  years, 
until  his  tenancy  was  determined  by  a  two  years  notice 
to  quit,  expiring  at  Michaelmas,  1856.  The  learned  Judge 
ruled  that  the  contract  as  set  out  in  the  declaration  was 
not  proved,  and  the  plaintiff  was  nonsuited. 

M.  Smith  had  obtained  a  rule  to  shew  cause  why  the 
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1857.       nonsuit  should  not  be  set  aside  and  a  new  trial  bad,  against 
which 


TOOUOL 

V. 

Smitb. 


Kinfflahe,  Serjt.,  and  FniUen  shewed  cause  (January 
17.) — The  contract  stated  in  the  declaration  was  not 
proved.  The  instrument  executed  by  the  defendant  is,  in 
fact,  a  lease,  and  void  as  such  by  8  &  9  Vict.  c.  106,  s.  3. 
The  defendant  holds  upon  such  of  the  terms  of  it  as  are 
applicable  to  a  tenancy  from  year  to  year:  Tress  v. 
Savage  {a\  Arckn  v.  SulUvan(b)f  Stratton  y.  Pettitt{e). 
But  some  of  the  terms  stated  in  the  declaration  are  incon-** 
sistent  with  such  a  tenancy.  First,  there  are  the  stipula- 
tions as  to  the  four  and  five  course  system  of  husbandry. 
[Martin,  B. — That  b  not  the  difficulty ;  there  is  bothing 
inconsistent  with  a  yearly  tenancy  in  stipulations  for  the 
cultivation  of  lands  upon  any  system  the  parties  may  choose 
to  agree  upon.]  A  tenancy  from  year  to  year  cannot  be 
made  out  of  terms  which  have  reference  to  a  continuous 
holding  for  many  years.  [Watson,  B. — Lands  might  b^ 
let  for  one  year  to  be  cultivated  upon  the  four  course 
system.]  Then  there  is  the  stipulation  as  to  notice  to  quit 
The  tenancy  from  year  to  year,  implied  from  holding  over 
and  the  payment  of  rent,  is  subject  to  the  condition  that  it 
maybe  determined  by  a  six  months  notice  to  quit:  Doe 
d.  Warner  v.  Browne  {dy  Here,  however,  the  tenancy  is 
stated  to  be  upon  the  terms  that  it  shall  continue  until  two 
years  notice  in  writing  shall  have  been  given. 

Montague  Smith,  Pktpson  and  Coleridge,  in  support  of 
the  rule. — The  terms  of  the  notice  to  quit  set  out  in  the 
declaration  are  not  inconsistent  with  the  tenancy  which 
the  law  implies  from  a  tenant  holding  and  paying  rent 

(a)  4  £.  &  B.  36.  (c)   16  C.  B.  420. 

(b)  14  Q.  B.  S32.  id)  8  East,  165. 


TOOKSB 
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under  an  agreement  for  a  lease,  or  a  void  or  expired  1857. 
lease.  IMartin,  B. — In  Tress  v.  Savage  (a)  Coleridge  J. 
points  out  that  the  tenancy  to  be  implied  is  a  yearly 
tenancy  determinable  by  six  months  notice  to  quit] 
The  time  of  quitting  in  the  original  lease  is  one  of  the 
terms  which  may  be  implied:  Doe  d.  Biffffe  v.  BeU(b). 
[PoHockf  C.  B. — li  your  argument  was  well  founded,  a 
stipulation  that  seven  years  notice  should  be  given 
might  be  equally  implied,  and  therefore  there  might  be 
a  lease  for  seven  years  by  parol.]  This  case  is  not 
affected  by  the  statutes,  because  no  tenancy  is  implied 
which  exceeds  three  years.  An  agreement  for  a  lease  for 
twenty-one  years,  with  a  stipulation  that  until  a  lease  is 
granted  the  tenant  shall  hold  upon  the  terms  of  it,  subject 
to  a  two  years  notice  to  quit,  may  be  a  lease.  It  is  pro- 
bably not  a  yearly  tenancy.  If,  instead  of  two  years  notice 
to  quit,  the  period  stipulated  for  was  seven^  that  would  be 
void  under  8  &  9  Vict.  c.  106,  s.  3.  Any  agreement  which 
would  give  a  definite  interest  for  a  period  not  exceeding 
three  years  may  be  a  good  lease  for  that  period.  It  will 
hardly  be  disputed  that  a  tenancy,  subject  to  a  condition 
that  it  may  be  determined  by  a  two  years  notice  to  quit,  is 
capable  of  being  created.  It  is  not  necessary  to  contend 
that  the  defendant  is  tenant  from  year  to  year.  A  yearly 
tenancy  is  often  qualified  by  stipulations  in  the  agreement 
for  a  lease.  In  Doe  d.  Davenisk  v.  Moffatt  {c)  the  tenant, 
during  the  last  year  of  the  tenancy  was  possessed  of  an  ano- 
malous estate ;  he  was  tenant  for  that  year  only.  [Pollock^ 
C.  B. — A  tenant  holding  upon  the  terms  of  an  agreement 
for  a  lease  was  formerly  considered  to  be  merely  a  tenant  at 

(a)  4  E.  &  B.  36.  Daoefiuh  ▼.  Moffatt,  \5  Q.  B.  257 ; 

{h)  5  T.  R.  471.   On  this  point  Doe  d.  Thomson  v.  Amey,  12  A. 

thisy  referred  also  to  Doe  d.TUt  &  E.  476. 

▼.  Stratum,  4  Bing.  446  ;  Doe  d.  (c)  15  Q.  B.  257. 
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will ;  but  the  Courts  have  since  held,  that  if  rent  is  pud  a 
tenancy  fix)m  year  to  year  shall  be  presumed.  Martin,  B. — 
It  is  a  fallacy  to  assume  that  the  term  as  to  the  four 
course  system  of  husbandry  cannot  be  implied.  It  is 
nothing  more  than  an  agreement  that  during  each  year  that 
the  tenancy  shall  continue  a  certain  course  of  cultivation 
shall  be  pursued.  Watson,  B. — In  fitct  nearly  all  the  large 
estates  throughout  the  kingdom  are  held  from  year  to  year 
upon  such  terms.  Pollack,  C.  B. — You  had  better  amend 
the  declaration  by  striking  out  so  much  of  it  as  relates  to 
the  two  years  notice  to  quit] 

Leave  to  amend  within  three  weeks  on 

payment  of  costs,  otherwise  the  rule 

to  be  discharged. 


Jan,  28. 


Bbown  v.  Fostbb. 


The  rule  ai 
to  privileged 
oommunica- 
tioQB  between 
coansel  or 


XXCTION  for  malicious  prosecution  and  false  imprison- 
ment— Pleas :  that  the  plaintiff  was  guilty  of  embezzling 
money  of  the  defendant,  wherefore  the  defendant  caused 
elientX^not  ^he  plaintiff  to  be  taken  before  a  magistrate  on  that  chaigCj 
of  whicMhe^'  which  is  the  grievance  complained  of. — Issues  thereon. 

counsel  or 
Attorney  of 
themBeWes 
obtain  know- 
ledge in  tbe 
course  of  trial. 
Counsel  at- 
tended before 
a  maffittrate 
on  benalf  of  a 


At  the  trial  before  Jems,  C.  J.,  at  the  Warwick  Summer 
Assizes  1856,  it  appeared  that  the  now  plaintiff  had  been 
a  clerk  in  the  employ  of  the  defendant,  a  builder  at 
Birmingham.  It  was  the  duty  of  the  now  plaintiff  as  such 
clerk  to  collect  money  due  to  the  defendant,  and  to  enter 
person  charged  ^^  Same,  when  received,  in  a  day-book,  and  to  transfer  the 

with  embetcle- 

ment,  and  a  book  was  produced  by  the  prosecntor  in  which  it  was  the  duty  of  the  person  charged 
to  have  entered  a  sum  of  money  received  by  him,  and  there  was  no  such  entry.  On  a  second 
examination,  the  book  was  again  produced  when  the  entry  was  found.  The  party  charged  having 
brouffht  an  action  for  a  malicious  prosecution  .^-^e/tf,  that  the  counsel  might  give  evidence  as  to 
whether  the  entry  was  in  the  book  at  tbe  time  of  the  first  examination,  since  the  state  of  the  book 
was  not  information  communicated  to  him  by  his  client,  but  knowledge  which  he  acquired  by  his 
own  observation. 
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account  (rom  thence  to  a  cash-book.  The  defendant  had  1857. 
caused  the  now  plaintiff  to  be  brought  before  a  magistrate 
at  the  Birmingham  Police  Court  on  a  charge  of  embezzle- 
ment, when  counsel  appeared  on  his  behalf.  It  was  proved 
that  on  the  17th  November,  1855,  the  now  plaintiff  had 
received  from  one  Cleaver  1/.  on  account  of  the  defendant. 
The  day-book  and  cash-book  were  produced,  and  examined 
both  by  the  now  plaintiff's  counsel  and  the  magistrate,  and 
no  entry  of  that  sum  was  found  in  them.  The  now 
plaintiff  was  remanded  on  bail.  At  this  time  he  had  in  his 
possession  a  key  of  the  counting-house  in  which  the  books 
were  kept  On  a  subsequent  day  he  was  again  brought 
before  the  magistrate,  and  the  day-book  was  again  pro- 
duced, when  there  was  found  in  it,  in  the  handwriting  of 
the  now  plaintiff  under  the  date  of  the  17th  of  November, 
1855,  an  entry  of  1/.  received  from  Cleaver.  The  magis- 
trate dismissed  the  charge,  whereupon  the  present  action 
was  brought.  It  was  contended  on  behalf  of  the  defendant 
that  the  now  plaintiff  had  obtained  access  to  the  day-book 
by  means  of  the  key  which  he  had  in  his  possession  and 
had  made  the  entry  after  his  first  examination  before  the 
magistrate.  Previous  to  the  close  of  the  defendant's  case 
the  hord  Chief  Justice  observed,  that  the  counsel  who 
attended  for  the  now  plaintiff  before  the  magistrate,  and 
who  was  then  in  Court,  could  clear  up  the  matter,  and 
after  consulting  with  CrestweU,  J.,  his  Lordship  stated  that 
his  learned  brother  agreed  with  him  that  there  was  no 
objection  to  that  counsel  being  examined,  and  he  thought 
that  the  counsel  ought  to  state  what  he  knew  about  the 
matter.  The  counsel  did  not  object  to  give  evidence, 
and  on  examination  stated  that  he  believed  that  the 
entry  was  not  in  the  book  on  the  first  hearing  of  the 
case  before   the    magistrate.     The   Lord  Chief  Justice, 
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in  samming  up,  told  the  jory  that  the  evidenoe  of  the 
counsel  was  really  condnsiye,  and  a  Terdict  was  found 
for  the  defendant 

Mellar,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  fixr 
a  new  trial  on  the  ground  (amongst  others)  of  the  improper 
reception  of  evidence,  against  which 

Maeavhy  {Field  with  him)  now  shewed  cause. — ^This  is 
not  the  case  of  a  privileged  communication.  It  is  true  that 
the  knowledge  of  the  fact  was  obtained  by  the  counsel  whilst 
he  acted  as  such,  but  he  did  not  acquire  that  knowledge 
from  any  communication  made  to  him  by  hb  client  The 
privilege  only  extends  to  matters  which  the  client  has  put 
it  in  the  power  of  the  legal  adviser  to  learn.  It  must,  in 
some  sense,  be  a  communication  which  the  client  has  made 
to  him.  A  counsel  or  attorney  may  give  evidence  of  a  fiurt 
of  which  he  became  aware  of  his  own  knowledge  or  which 
was  patent  to  his  senses,  notwithstanding  he  acquired  the 
knowledge  at  the  time  he  was  professionally  employed. 
Thus,  if  he  has  acquired  a  knowledge  of  handwriting,  he 
might  be  called  to  prove  it. 

The  Court  then  called  on 

Mellar  and  BitiUiton  to  support  the  rule. — The  informa- 
tion was  acquired  by  the  counsel  whilst  acting  as  such  on 
behalf  of  the  plaintiff  before  the  magistrate,  and  therefore 
falls  within  the  rule  as  to  privileged  commimications.  The 
privilege  is  for  the  protection  of  the  client,  and  he  alone 
can  waive  it.  The  subject  was  fully  considered  in  Greene 
ough  V.  GaskeU{a\  where  Lord  Brongham^  C,  thus  states 
the  foundation  of  the  rule : — **  It  is  out  of  regard  to  the 
interests  of  justice,  which  cannot  be  upholden,  and  to  the 

(a)  1  Mjl.  &  K.  98. 


HILABT  TEIIM,  30  VICT.  739 

administration  of  justice,  which  cannot  go  on  without  the         1867. 

aid  of  men  skilled  in  jurisprudence,  in  the  practice  of  the      ^^T""'"^ 

Courts,  and  in  those  matters  afiecting  rights  and  obligations  v- 

F08TBK* 

which  form  the  subject  of  all  judicial  proceedings."  The 
rule  extends  to  all  collateral  information  acquired  by  the 
legal  adviser  while  acting  in  his  professional  character. 
Thus,  an  attorney  is  not  compellable  to  state  as  a  witness, 
whether  a  document  shewn  to  him  by  his  client  in  the 
course  of  a  professional  interyiew,  was  then  stamped  or  not : 
Wheaiky  v.  WUHamB  (a).  [Martin,  B.— In  Phelps  ▼.  Pteto  (b) 
it  was  held  that  an  attorney  was  compellable  to  produce  a 
deed  of  his  client  for  the  purpose  of  identification,  as  that 
did  not  inToke  any  disclosure  of  its  contents.  So  here,  the 
counsel  was  only  required  to  state  what  was  the  condition 
of  the  book.]  In  Phelps  v.  Prew  there  was  no  violation  of 
professional  confidence ;  here  the  counsel  was  called  upon 
to  give  evidence  of  a  &ct  which  came  to  his  knowledge 
while  acting  on  behalf  of  his  client  It  is  not  as  if  the  fact 
could  be  proved  by  any  other  person ;  the  counsel  having 
examined  the  book  in  his  professional  capacity  was  called 
upon  to  state  the  result  of  that  search.  The  knowledge 
thus  obtained  is  the  same  as  if  it  had  been  directly  com- 
municated by  the  client.  [PoUock,  C.  B. — A  legal  adviser 
may  give  evidence  of  a  fact  which  is  patent  to  his  senses. 
If  a  question  had  arisen  as  to  whether  the  magistrate  wore 
a  particular  dress,  might  not  the  counsel  or  attorney  be 
called  to  prove  the  fact  ?  Martin,  B. — Suppose  an  action 
on  a  charterparty,  and  that  on  a  second  trial  a  question 
arose  as  to  whether  the  charterparty  was  stamped  when  it 
was  produced  at  the  first  trial,  could  not  the  counsel  or 
attorney  be  asked  what  they  then  saw  on  the  face  of  the 
document  ?]  Here  the  evidence  was  valuable  solely 
because  it  was  the  evidence  of  the  counsel. 

(a)  ]  M.  &  W.  533.  (6)  3  £.  &  B.  430. 
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Pollock,  C.  B. — The  rule  must  be  dischaiged.  I 
entertain  no  doubt  whatever  as  to  the  admissibility  of  the 
evidence.  The  book  was  produced  by  the  prosecutor^  and 
the  counsel  for  the  present  plaintiff  did  not  acquire  his 
knowledge  of  its  contents  irom  his  client :  he  had  no  more 
means  of  information  than  any  other  person  who  examined 
the  book.  ^ 

Martin,  B. — I  am  of  the  same  opinion.  I  have  listened 
with  attention  to  the  ai^ument,  but  have  beard  nothing 
which  creates  in  my  mind  the  slightest  doubt  The  counsel 
was  called  to  state,  not  what  he  learnt  from  his  client,  but 
whether  on  a  particular  occasion  he  saw  a  certain  book,  and 
whether  a  certain  entry  was  then  in  that  book.  There  is 
no  breach  of  professional  confidence  in  answering  those 
questions.  I  agree  that  what  passes  between  counsel  and 
client  ought  not  to  be  communicated  and  is  not  admissible 
in  evidence,  but  with  respect  to  matters  which  the  counsel 
sees  with  his  eyes,  he  cannot  refuse  to  answer. 

Watbon,  B. — I  am  of  the  same  opinion.  No  doubt  it 
is  the  law,  and  for  good  reasons  that  all  communications 
from  clients  to  their  counsel  or  attomies  are  privileged  at  all 
times  and  on  all  occasions.  In  Greenough  v.  Ga$keU  {a), 
Xx>rd  Brougham^  C,  said: — ''If  touching  matters  which 
come  within  the  ordinary  scope  of  professional  employment, 
they  receive  a  communication  in  their  professional  capacity, 
either  from  a  client,  or  on  his  account,  and  for  his  benefit  in 
the  transaction  of  his  business,  or,  which  amounts  to  the 
same  thing,  if  they  commit  to  paper,  in  the  course  of  their 
employment  on  his  behalf,  matters  which  they  knew  only 
through  their  professional  relation  to  the  client,  they  are 
not  only  justified  in  withholding  such  matters  but  bound  to 

(a)  1  M^l.  &  K.  98. 
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withhold  them,  and  will  not  be  compelled  to  disclose  the        1857. 

information  or  produce  the  papers  in  any  Cowrt  of  law  or      *^^^^ 

equity,  either  as  party  or  as  witness."  That  is  the  rule ;  but  if  v. 

,  IT     ^  ro«MB. 

m  the  course  of  a  trial,  counsel  or  attorney  see  the  state  of 
a  document  produced  by  the  opposite  party,  there  is  nothing 
to  prevent  them  from  giving  evidence  on  a  subsequent 
occasion  as  to  the  former  state  of  that  document.  Here  the 
document  was  produced,  not  by  the  clietit  but  by  the  pro- 
secutor ;  and  the  counsel  was  only  called  upon  to  say  what 
was  the  state  of  that  document  on  the  first  occasion,  that  is, 
what  he  himself  saw  upon  it,  not  what  was  communicated 

to  him  by  his  client. 

Rule  dischaiged. 


Pollock  v.  Tubnock.  ,ta.  31. 

X  HIS  was  an  action  on  a  bill  of  exchange,  under  the  Wbeiv  a  de- 
18  &  19  Vict  a  67.    BramweO,  B.,  had  made  an  oider  ^bld^^^^e 
giving  the  defendant  leave  to  appear  and  defend.  md^efend 

•n  aetion 
brought  under 

Horn  now  moved  to  rescind  that  order  on  the  irround  The  Bills  of 

°         ^     Exchange  Act* 

that  it  had  been  obtained  by  fraud,  and  on  a  £EJse  aflBdavit  I8  &  19  Vict. 

e.  67,  the  Court 

that  there   had  been   no  consideration    for   the   bill. —  will  interfere 
Though  no  appeal  b  expressly  given  by  the  Act  the  such  order  if 
Court  has  power  to  rescind  the  order  by  virtue  of  its  auUntly.  ^^' 
general  jurisdiction :  Graham  v.  Sandrmelli  (a).     [Brani'' 
wen,  B. — If  the  &cts  warrant  our  interference  you  are 
entitled  to  a  rule  to  shew  cause.     Both  my  brother  Martin 
and  myself  have  been  in  the  habit  at  Chambers  of  setting 
aside  orders  of  this  kind  where  they  have  been  obtained 
fraudulently.] — He  was  then  heard  upon  the  merits. 


Mabtin,  B. — We  think  that  you  are  not  entitled  to  a 

(a)  16  M.  k  W.  191. 
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rule.  We  have  always  acted  upon  the  principle  that  where 
a  Judge  has  made  an  order  for  the  defendant  to  be  at 
liberty  to  appear,  it  will  not  be  set  aside,  unless  the  case 
be  clear.  If  it  were  otherwise  the  act  might  lead  to  great 
abuses. 


Pollock,  C.  B.,  and  Bramwell,  B.,  concurred. 

Rule  refused. 


Jan,  16. 

An  action  wai 
referred  to 
arbitration,  the 
costs  of  the 
arbitration  and 
award  to  abide 
the  event 
The  arbitrator! 
awarded  in 
favour  of  the 
plaintiff,  who, 
in  order  to 
take  up  the 
award,  paid 
their  charges 
which  were 
eiorbitant. 
The  Master, 
on  taxation  of 
the  plaintiff's 
costs,  refiised 
to  allow  the 
full  charffe 
paid  by  the 
plaintiff. — 
JReid,  that  the 
eicessive 
charge  was 
properly  dis- 
allowed. 


Barnes  v,  Hatward. 

X  HIS  action  was  referred  to  two  civil  engineers,  the 
costs  of  the  action  and  of  the  arbitration  and  award  to 
abide  the  event  The  arbitrators  awarded  that  the  defend- 
ant was  indebted  to  the  plaintiff  in  the  sum  of  10821  The 
plaintiff,  in  order  to  take  \^  the  award,  paid  the  arbitrators* 
charges  amounting  to  436/.  Os.  9(L  The  plaintiff's  costs 
were  taxed  by  the  Master  who,  on  such  taxation,  refused  to 
allow  the  expences  of  the  arbitrators  paid  by  the  plaindff. 
It  appeared  that  the  arbitrators  held  fifteen  meetings,  sitting 
for  periods  varying  from  one  hour  to  five  hours ;  the  total 
number  of  hours  during  which  they  were  employed  amount* 
ing  to  fifty-two  hours  and  a  quarter.  Although  the  taxation 
was  adjourned  for  that  purpose,  the  arbitrators  did  not  furnbh 
any  information  to  the  Master  respecting  their  fees ;  nor 
did  they  attend  before  the  Master  and  defend  their  chai^re. 
Ultimately  the  Master  allowed  eleven  double  meetings  at 
ten  guineas  for  each  arbitrator,  and  four  single  meetings  at 
five  guineas  each  arbitrator ;  also  ten  guineas  to  each  arbi- 
trator for  perusing  the  evidence,  five  guineas  for  the  award, 
and  an  extra  five  guineas  to  cover  any  other  trouble  or 
expence,  making  together  304/.  lOs.  It  was  sworn  that 
304/.  lOs.  was  considerably  more  than  would  have  been 
charged  by  two  barristers  under  similar  circumstances. 
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Needkam^  in  last  Trinity  Term  (June  7),  moved  for  a        1857. 
rule,  calling   on   the   defendant  to  shew  cause  why  the      ^^^^^^^ 
Master  should  not  review  his  taxation ;  and  why  he  should  «• 

11  .-111.  1.        Hatwaed. 

not  allow  to  the  plaintiff  the  amount  paid  by  him  to  the 
arbitrators. — The  plaintiff  had  no  means  of  getting  the 
award  except  by  payment  of  the  arbitrators'  charges ;  he 
ought  therefore  to  be  allowed  to  recover  them  from  the 
defendant  If  the  defendant  considers  the  charges  excessive, 
it  will  be  competent  for  him,  when  he  has  been  compelled 
by  the  award  to  pay  them,  to  take  steps  to  recover  the 
amount  from  the  arbitrators. 

Pollock,  C.  B. — The  plaintiff  should  not  have  paid  an 
exorbitant  demand.  His  remedy  is  to  sue  the  arbitrators 
to  recover  back  the  amount  of  the  overcharge ;  Femky  v. 
Branson  (a)  is  an  authority  that  he  may  do  so  in  an  action 
for  money  had  and  received.  The  Master  acted  rightly  in 
disallowing  these  exorbitant  charges  on  the  taxation.  In 
Be  Coombs  {b)  we  held  that  an  arbitrator  has  no  power  to 
fix  his  own  fees,  unless  the  submission  gives  him  that  power 
specifically.  ^ 

Martin,  B.,  and  Bramwsll,  B.,  concurred. 

Rule  refiised. 


Prentice  had  obtained  a  cross-rule  calling  on  th^  plaintiff 
to  shew  cause  why  the  Master  should  not  review  his  taxa- 
tion, on  the  ground  that  the  sum  allowed  was  too  large, 
being  larger  than  would  have  been  allowed  for  two  barristers, 
against  which  Needkam  shewed  cause  (Nov.  21).  The  Court 
having  taken.time  to  consider,  and  on  consulting  the  Master, 
now  made  this  rule  absolute. 

(a)  20  L.  J.  Q.  B.  178.  (6)  4  Ezch.  839. 
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**•  ^*'  Davison  and  Others  v.  Gent. 

1^*"  •^^"  Ejectment  by  John  Davison,  Arthur  Coatcs  and 
new  Teiie  to  a    Elizabeth  his  wife,  to  recover  possession  of  a  messuage  and 

itmi^^  with 

the  assent  of     certain  closes  called  the  Garth,  Mire  Flat  and  Firth,  situate 

the  tenant 

imder  an  exist-  in  the  parish  of  AjcliflTe, 

S£e  latihv  At  the  trial,  before  Bramwell,  B.  in  the  Court  of  Common 

» •  • 

fJ]!^^^^|^^oQ^  Pleas  at  Durham  at  Midsummer  last,  the  following  facts 
^wir'"  ^^^  proved.— By  indenture  dated  the  24th  of  March, 
law'^SiW-  ^®^^»  ^^®  l^9Ji  and  Chapter  of  Durham  demised  the  pre- 
tante,  Bram-  mises  in  question  to  Joseph  Wood  for  the  term  of  twenty- 
Landsbelong-  one  years,  from   the  15th  of  November,   1848.    Joseph 

fng  to  a  Dean     __. 

and  Chapter  Wood  was  in  possession  of  the  premises,  and  died  possessed 

]easedfor2i  of  them  lu  1863,  having  by  his  will,  which  was  duly  proved 

fouiM  renewed  ^^  ^®  Cousistory  Gourt  of  Durham,  appointed  his  wife 

everjseventh  Elizabeth  Wood  and  B.  Harrison  executrix  and  executor 

year  for  a 

fwther  period    thereo£  and  devised  his  chattels  real  to  them  upon  certain 

of  21  years.  ^  '^ 

It  was  proved    trusts.    The  will  was  proved  by  Elizabeth  Wood  the  widow 

to bethe prae-  *  , 

tice  on  the  ou  the  7th  of  July,  1853.    Harrison,  the  other  executor,  by 

lease  to  return  deed  dated  July  11,  1853,  renounced  and  disclaimed  the 

to  the  offio^  devise  to  him.     Elizabeth  Wood,  after  her  husband's  death, 

dMtroyed.*'  If  '^^  ^^^  messuage  and  closes  to  John  Robinson  for  a  term, 

the  person  d».  ^faich,  as  to  Mire  Flat  and  Firth,  expired  on  the  24th  of 

liTenng  up  the  '  '       r 

existing  lease    December,  1855,  and  as  to  the  messuace  and  Garth,  on 

was  not  the  ^ 

tame  person  to  the  14th  of  February,  1856.     Elizabeth  Wood  obtained  a 

whom  it  was 

granted,  the  oiBoer  of  the  Dean  and  Chapter  made  inquiry  u  to  the  manner  in  whidi  soch  pcrMNi 
became  interested  in  the  premises,  and  on  being  satisfied  of  his  interest,  granted  the  renewed  lease 
to  him.  W.  in  1849,  being  in  possession  of  certain  lands  leased  to  8.  for  21  years  from  1842,  pro- 
duced the  lease  of  S.  to  the  officer  of  the  Dean  and  Chapter  which  was  then  cancelled.  He  obtamcd 
a  new  lease  in  his  own  name  and  continued  to  occupy  and  pay  rent  till  his  death  in  1856;  after 
which  his  eiecutrix  delivered  up  the  lease  of  1849,  and  obtained  a  renewed  lease  in  her  own 
name,~J7c/d;  that  the  facu  were  evidence  of  the  assent  of  S.  to  the  grant  of  the  lease  of  1849 
to  W.  by  the  Dean  and  Chapter. 

In  ejectment  against  a  person  who  has  entered  forcibly  without  any  title,  evidence  of  |>rior 
possession  is  sufficient  to  entitle  the  plaintiir  to  recover ;  and  the  plaintiff  does  not  lose  his  right 
to  insist  on  such  possession  by  setting  vf  a  title  which  he  fails  to  establish  in  proof. 
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renewed  lease  for  twenty-one  years  from   the  Dean  and        1857. 

Chapter  of  Durham  on  the  Ist  of  February,  1856.     On  the      ]^][^^ 

12th  of  February,  Robinson  quitted  the  house  and  Garth. 

The  defendant  Gent  then  entered  by  force,  and  remained 

in  possession  of  the  house  and  Garth.     On  the  16th  of  the 

same  month  Elizabeth  Wood  married  the  pluntiff  Arthur 

Coates.     Coates  then  let  all  the  premises  to  the  plaintiff 

Davison,  who  entered  and  took  possession  of  Mire  Flat  and 

Firth,  Kobinson  having  previously  given   up  possession. 

The  defendant  then  entered  and  forcibly  turned  Davison 

and  his  cattle  out  of  possession  of  Mire  Flat  and  Firth. 

For  many  years  rent  had  been  paid  under  the  leases  to  the 

Dean  and  Chapter  of  Durham  by  Joseph  Wood  and  his 

widow.     It  appeared,  however,  that  in  the  year  1842  the 

Dean  and  Chapter  had  granted  a  lease  of  the  property  in 

question  to  Sherwood  for  twenty-one  years,  from  the  15th 

of  November,  1841.     The  counterpart  of  this  lease  was 

produced  by  the  secretary  to  the  Dean  and   Chapter  of 

Durham,  as  well  as  the  counterpart  of  the  lease  granted 

to  Joseph  Wood  in  1849.     It  was  proved  that  the  leases 

were  renewed  every  seven  years  for  a  fi^sh  term  of  twenty- 

oue  years.    When  a  renewal  took  place,  the  practice  was 

to  deliver  the  old  lease  to  the  office;  the  seal  of  it  was 

then  torn  off,  and  the  lease  destroyed,   the  Dean  and 

Chapter  retaining  their  own  counterpart    If  the  person 

delivering  up  the  existing  lease  was  not  the  person  to  whom 

it  was  granted,  the  officer  of  the  Dean  and  Chapter  made 

inquiry  as  to  the  manner  in  which  such  person  became 

interested  in  the  premises  demised,  and  on  being  satisfied 

of  his  interest,  granted  the  renewed  lease  to  him. 

The  defendant's  counsel  objected  that  there  was  no 
evidence  to  go  to  the  jury  that  the  lease  to  Sherwood  had 
been  surrendered  in  point  of  fact,  and  that  the  facts  did 
not  amount   to  a  surrender  by  operation  of  law.     The 
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learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him 
if  the  Court  should  be  of  opinion  that  there  was  no  evi- 
dence to  go  to  the  jury. 
Manigty  having  obtained  a  rule  nisi  accordingly* 

Hugh  Hill  and  Addison  now  shewed  cause. — If  it  appears 
that  the  new  lease  was  granted  by  the  Dean  and  Chapter 
with  the  assent  of  the  prior  lessee,  that  is  evidence  of  a  sur- 
render by  him.  Here  Wood  could  not  have  been  possessed 
of  the  lease  of  1842  unless  it  had  been  transferred  by 
Sherwood  to  him.  No  one  interfered  with  Wood's  pos- 
session under  his  lease  till  1856,  when  the  defendant, 
who  was  a  mere  wrongdoer,  took  possession.  In  Lyon  v. 
Reed  {a)  the  new  lease  was  a  lease  of  a  reversion;  there 
had  been  no  possession  or  enjoyment  in  conformity  with 
the  new  lease,  and  it  did  not  appear  that  any  notorious 
act  had  been  done  shewing  that  a  change  of  ownership 
had  taken  place.  In  this  case  the  possession  was  accord* 
ing  to  the  new  lease,  and  no  one  objected  to  what  was 
done.  The  Court,  in  Lyon  v.  Beed{a\  guard  them- 
selves against  overruling  ThomaM  v.  Cook  (&).  In  Nichdb 
V.  Aiherstone  (c)  Lord  Denman,  in  delivering  the  judg- 
ment of  the  Court,  said :  **  Where  there  is  an  agreement 
to  surrender  a  particular  estate,  and  the  possession  is 
changed  accordingly,  it  is  more  probable  that  the  lepslature 
intended  to  give  effect  to  an  agreement  so  proved  as  a 
surrender  by  operation  of  law,  than  to  allow  either  party 
to  defeat  the  agreement  by  alleging  the  absence  of  written 
evidence."  The  facts  in  Lyon  v.  Reed  {a)  lead  to  the 
conclusion  that  the  lessees  under  the  prior  lease  knew 
nothing  of  the  subsequent  lease,  and  therefore  could  not  be 

(a)  13  M.  k  W.  285.  (ft)  2  B.  &  Aid.  119. 

(e>  10  Q.  B.  944. 
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presumed  to  have  surrendered  their  interest.    There  was        1857. 
here  a  change  of  possession  (a).    If  the  facts  do  not  amount      ^"^^^ 
to  evidence  of  a  surrender  by  operation  of  law,  there  is  at  '- 

least  evidence  of  an  assignment  of  the  lease  by  Sherwood 
to  Wood.    For  that  purpose,  before  the  8  &  9  Vict  c.  106, 
s.  3,  nothing  more  was  necessary  than  a  note  in  writing, 
which  may  have  been  lost     Wood  being  in  possession  of 
the    land  and    the    lease,   obtained   a   new  lease   from 
the  Dean  and  Chapter    If  Sherwood  had  any  right,  he 
would  have  claimed  a  new  lease  at  the  usual  period  for    * 
the  renewal     He  did  not  do  so:  the  presumption  there- 
fore is,  that  his  interest  had  passed   to  Wood(i).     In 
Sheppard's  Touchstone,  301,  it  is  said  that  it  is  a  sur- 
render, if  the  new  lease  be  to  the  lessee  and  a  stranger  (c). 
There  is  no  reason  why  the  same  rule  should  not  apply 
where  the  grant  is  to  the  stranger  alone,  with  the  assent  of 
the  lessee.    J£  the  lessee  writes  to  the  lessor  and  induces 
him  to  grant  and  a  tenant  to  accept  a  lease,  the  lessor 
is  estopped,  and  the  new  lessee  is  bound  to  fulBl  the 
obligations  incident  to  the  demise.  [Pottock,  C.  B. — We  do 
not  mean  to  disturb  the  decision  in   l^homas  v.  Cook(dy 
In  NickellsY.  Atherstane{e)the  Court  of  Queen's  Bench 
did  not  adopt  the  view  that  that  case  was  overruled  by 
Lyon  V.  Beed  (/),   and  if  the  decision  is  to  be  questioned 
now,  it  must  be  in  a  Court  of  Error.    To  say  the  least,  the 
rule  there  laid  down  is  extremely  convenient   It  was  acted 
upon  in   McDonnell  v.  Pope  {g\   and  Lessee  Lynch    v. 
Lynch  {h).'\     Here  there  was  an  assent  by  the  former  lessee 
to  the  granting  of  the  new  lease,  and  the  possession  was  in 

(a)  They  referred  on  this  point  3  B.  &  C.  478. 
to  Smith*s  Leading  Cases,  vol.  2,  (<0  2  B.  &  Aid.  119. 

p.  662,  4th  Edition.  (e)  10  Q.  B.  944. 

(P)  See    Doe   d.   Cwrlaa   v.         (/)  ^3  M.  &  W.  285. 
ThamoB,  9  B.  &  C.  288.  (jg)  9  Hare,  705. 

(c)  See  also  Bamerton  v.  Steady         (h)  6  Irish  Law  Rep.  131. 

VOL.   L — V.  8.  C  C  C  EXCU. 
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accordance  wiih  the  lease  so  granted*     The  drcomstance  of 
the  lease  being  found  in  the  possession  of  Wood  and  given 
up  by  him  to  be  cancelled,  is  evidence  of  the  assent  of 
Sherwood  that  the  new  lease  should  be  granted  to  Wood. 
[Bramtoell,  B. — ^Is  there  any  evidence  that  Sherwood  knew 
of  the  surrender  ?]     The  Court  in  Lyon  v*  Beed  (a)  ad 
mitted  that  the  delivery  up  of  the  old  lease  was  cogent 
evidence    that    the   lessees   under   it   had   consented    to 
the  making  of  the  new  lease ;  and  Walker  v.  Richardson  (b) 
is  an  authority  to  the  same  effect     [Bramwelly  B. — That 
case  was  doubted  in  Lyon  v.  Beed^a)."} — Secondly,  as 
against    this    defendant,  evidence   of  possession  at    the 
time  of  his  forcible  entry  is  sufficient  to  entide  the  plaintifis 
to  recover.    The    defendant    is  a   mere  trespasser,  and 
cannot,  by  taking  possession  forcibly,   put  the  plaintifls 
to  the    necessity    of  proving   their  title.    Alkn  v.  Bhh- 
ington  {c\  Doe  d.  Hughes  v.  Dyeball  (<f).     [Bramwell,  B. — 
The  defendant  seems  to  be  in  this  dilemma : — either  bis 
entry  was  altogether  tortious,  or  he  came  in  under  Robinson 
the  tenant,  and  is  therefore  estopped  from  denyii^  the 
plaintifis'  title.] 

Manxsty,  in  support  of  the  rule. — At  the  trial  the 
plaintifiis  did  not  rely  on  mere  possession ;  they  set  up  title 
and  must  stand  or  fall  with  the  title  they  have  set  up.  It 
must  be  admitted  that  if  Sherwood  would  have  been 
estopped,  the  defendant  is  so.  But  nothing  more  is  proved 
than  that  the  lease  was  found  in  the  possession  of  the 
Dean  and  Chapter.  It  does  not  appear  that  the  tenant 
under  the  old  lease  knew  anything  of  the  grant  of  the  new 
lease.  [Pollock^  C.  B, — The  proper  custody  of  a  lease  is  in 
the  lessee.     If  an  old  lease  is  given  up  to  the  lessor  and 

(a)  1SM.&W.285.  See  p. 307.  (c)  2  Saund.  111. 

(6)  2  M.  &  W.  882.  (<0  Moo.  &  M.  346. 
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a  new  lease  is  granted,  that  is  evidence  that  the  old  lease        ]857. 
was  given  up  in  order  that  a  new  one  might  be  granted.       ^^    ^ 
The  new  lessee  must  have  paid  the  fine.]    A  deed  cannot  v- 

be  destroyed  by  mere  inference.  The  Court  in  Lyon  v. 
Seed  (a)  point  out  the  uncertainty  and  mischievous  con- 
sequences to  the  security  of  titles,  which  would  result 
from  adopting  such  a  doctrine.  [PoUock  C.  B. — I  set 
against  that  tne  decision  in  Walker  v.  Richardson  (ft).] 
The  defendant  is  entitled  to  rely  on  the  defect  of  title  which 
appears  upon  the  plaintifis'  evidence.  Outstanding  terms 
are  constantly  set  up  by  defendants.  \Bramwell»  B. — Not 
by  defendants  who  have  obtained  possession  by  forcibly 
evicting  the  plaintiffs.] 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  must  be 
dischaiged.  We  have  already  intimated  our  determination 
not  to  dbturb  the  decision  in  Tliomas  v.  Cook  (c).  In  the 
year  1 837  that  case  was  referred  to  by  Parke^  B.,  in  Walker 
V.  Bichardstm  (ft),  as  a  recognised  authority.  It  is  a  decision 
very  convenient  in  practice.  In  Nickells  v.  Atliersto7ie(d\ 
the  Court  of  Queen's  Bench,  after  the  decision  of  Lyon 
V.  Reed  (a),  in  which  doubt  was  thrown  on  Thomas  v.  Cook, 
said  that  they  did  not  assent  to  the  observations  in  that 
case  on  the  decision  in  l^mas  v.  Cook.  It  must  therefore  be 
taken  to  be  established  that  where  a  lessee  assents  to  a  lease 
being  granted  to  another,  and  gives  up  his  own  possession 
to  the  new  lessee,  that  is  a  surrender  by  operation  of  law. 
In  Nickells  v.  Atherstone^  the  landlord  who  had  let  the 
premises  to  a  new  tenant,  and  put  him  in  possession  with 
the  consent  of  the  defendant,  the  former  tenant,  sought  to 
make  the  defendant  liable  for  the  rent:  Lord  DenmarCs 
reasoning  is  unanswerable,  and  it  applies  to  the  present 

(a)  18  M.  &  W.  285.  (b)  2  M.  &  W.  882. 

(e)  2  B.  &  Aid.  1 19.  (d)  10  Q.  B.  944. 

c  c  c  2 
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case.  He  says,  **  As  far  as  the  plaintiff  is  concerned,  he 
has  created  an  estate  in  the  new  tenant  which  he  is  estopped 
from  disputing  with  him,  and  which  is  inconsistent  with 
the  continuance  of  the  defendant's  term.  As  &r  as  the 
new  tenant  b  concerned,  the  same  is  true.  As  &r  as  the 
defendant  is  concerned,  he  has  been  an  active  party  in  this 
transaction,  not  merely  by  consenting  to  the  creation  of 
the  new  relation  between  the  landlord  and  tne  new  tenant, 
but  by  giving  up  possession,  and  so  enabling  the  new 
tenant  to  enter."  Here  the  tenant  gave  up  the  possession, 
together  with  the  deed  enabling  the  occupier  to  get  a  new 
lease  to  himsel£  The  only  question,  therefore,  is  whether 
these  &cts  are  evidence  of  the  assent  of  the  tenant  under 
the  old  lease  to  the  grant  of  the  new  lease.  It  was  argued 
that  Sherwood,  the  tenant  under  the  old  lease,  knew  nothing 
of  the  new  grant,  and  that  it  did  not  appear  that  he  ever  had 
his  lease.  According  to  the  ordinary  course  of  business 
he  must  have  had  his  own  lease.  He  had  both  the 
property  and  possession ;  he  must  have  given  up  the  old 
lease  with  the  possession  for  the  purpose  of  enabling  the 
person  to  whom  he  gave  them  up  to  get  a  new  lease.  As 
to  die  second  point,  a  plaintiff  in  ejectment  is  not  deprived 
of  the  right  to  rely  on  his  prior  possession,  as  against  a 
mere  wrongdoer,  because  he  has  brought  forward  docu- 
ments which  if  complete  might  make  out  a  perfect  title, 
but  which  on  account  of  some  defect  in  proof,  do  not 
establish  his  title  to  the  property  in  question. 

Brahwelt^  B.— On  the  first  point  I  have  entertained 
considerable  doubt,  but  am  not  prepared  to  dissent  from 
the  rest  of  the  Court  On  the  second  point  it  is  clear 
that  the  plaintifis  are  eoiitled  to  recover.  It  was 
scarcely  disputed  on  the  part  of  the  defendant  that  he 
either  entered  tortiously  or  came  in  under  Robinson.    In 
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either  case  the  plaintiffs  would  be  entitled  to  a  verdict  on 

proof  of  those  facts  alone.     But  it  is  said  that  the  plaintifis      _ 

*^  Datisov 

have  shewn  a  title  which  is  imperfect.    If  it  appeared  that  v. 

the  plaintiffs  had  been  wrongfully  in  possession,  it  may 
be  that  they  could  not  rely  on  mere  possession  as  against 
the  defendant  But  it  does  not  follow  that  the  plaintifis 
were  wrongfully  in  possession  because  they  failed  to  shew 
that  they  had  a  perfectly  valid  title.  Possibly,  if  Sherwood 
had  been  defendant,  the  plaintifis  might  have  had  no  title 
as  against  him.  But  that  would  not  deprive  them  of  their 
right  to  rely  on  their  prior  possession,  as  against  the 
defendant,  who  was  a  mere  intruder. 

Watson,  B. — I  am  also  of  opinion  that  this  rule  must 
be  dischaif;ed.  On  the  Brst  point  it  is  clear  that  where  a 
fresh  lease  is  granted  to  the  tenant  under  a  former  lease, 
that  is  a  surrender  of  the  former  lease  by  operation  of 
law.  Thomas  v.  Cook  went  a  step  further :  it  was  there  held 
that  a  lease,  by  the  assent  of  a  prior  lessee,  to  a  stranger, 
was  a  surrender  of  the  former  lease  by  operation  of  law. 
That  case  was  questioned  in  Lyon  v.  Reedy  but  upheld  in 
NickeUs  V.  Atherstone  and  many  other  cases,  and  has  been 
constantly  acted  upon  in  practice  for  forty  years;  the  only 
question  therefore  is,  whether  there  was  evidence  to  go  to 
the  jury  of  the  assent  of  Sherwood  to  the  grant  of  the  fresh 
lease  to  Wood.  Wood  was  in  possession  both  before  and 
after  the  renewal  of  the  lease  in  1849.  In  1856  the  lease 
was  again  renewed  by  his  widow  and  executrix,  who  was 
at  that  time  in  possession,  and  on  each  occasion  the  old 
leases  were  given  up  and  cancelled.  There  was  therefore 
cogent  evidence  of  the  assent  of  Sherwood  to  the  grant  of 
the  new  lease.  If  he  did  not  assent,  it  cannot  be  supposed 
that  he  would  not  have  taken  some  steps  to  assert  his  right. 
On  the  other  point,  the  plaintiffs  proved  their  title  by  shew- 


752  BXCUEQUfiB  REPORTS. 

iog  a  lease  and  possession  under  it;  that  Robinson  was  the 
tenant,  and  that  his  interest  had  expired.  The  present 
defendant,  a  person  coming  in  without  a  title,  prodocing 
leases  with  seals  torn  off,  but  not  shewing  any  connection 
between  himself  and  the  lessees  under  these  leases,  does 
not  answer  that  case.  Mr.  Manisty's  contention  that,  having 
set  up  a  title,  the  plaintifis  cannot  rely  on  mere  poasestton 
as  against  the  defendant,  is  not  well  founded. 

Rule  discharged. 


•^«"-  ^'  Stevens  v.  Russell. 

A  plaintiff  who  J^  HIS  was  an  application  for  a  rule  to  shew  cause  why 

has  filed  an  *  * 

affidavit  of  debt  the  plaintiff  should  not  pay  the  defendant's  costs  of  the 

against  the  .  •  »  t         i  n     -,  ».  »  j  j 

defendant  in     action  notwithstanding  the  sum  of  4L  I5s.  Id.  was  awaraea 

the  Court  of  ^i_        i    •      -/r 

Bankruptcj,     to  the  plaintitf. 

TeM^^nable  or  ^Tx  the  3l8t  of  May,  1856,  the  plaintiff  caused  to  be 
cln^t^be^^de^'  Served  on  the  defendant,  a  trader,  a  notice  and  demand  m 
prived  of  his     bankruptcy ;  and  on  the  2nd  of  June  he  filed  an  affidavit 

costs  under  *     •' 

12  &  13  Vict,  in  the  Court  of  Bankruptcy  that  the  defendant  was  indebted 

c.  106, 8.  86,  ^    •'  *    1     ,T^       r    1 

when  before  to  him  in  51/.  45.  l<f.,  in  the  form  in  Schedule  (F)  of  the 
is  referred  to     Bankrupt  Law  Consolidation  Act,  1849.     The  defendant 

the  award  of  an  i*.  i*i  ••!.•« 

arbitrator.  having  been  served  with  a  summons  requiring  turn  to 
appear  before  the  Court  of  Bankruptcy  to  ascertiun  whether 
he  admitted  the  demand  or  not,  at  the  return  of  the  sum- 
mons appeared  and  deposed  that  he  believed  that  he  had  a 
good  defence  on  the  merits.  The  plaintiff  then  commenced 
an  action  against  the  defendant  to  recover  the  alleged  debt 
After  issue  joined  the  cause  was  referred  to  the  award  of 
an  arbitrator,  the  costs  of  the  reference  and  award  to  be  in 
the  arbitrator's  discretion.     The  arbitrator,  by  his  awardi 
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found  that  4L  155.  7d.  only    was   due   to   the   plaintiiF.        1857. 
The  defendant's  attorney,  who  had  conducted  the  proceed-      ^    '     ' 

•^ '  '^  Stevens 

ines  in  the  reference,  stated  in  his  affidavit  circumstances  r. 

,  Russell. 

shewing  that  the  plaintiff  had  no  reasonable  or  probable 
cause  for  making  an  affidavit  of  debt  for  the  larger  sum. 

Baddeley  now  moved  accordingly. — The  12  &  13  Vict. 
c.  106,  8.  86,  enacts,  *'  that  in  any  action  brought  after  the 
commencement  of  this  Act,  wherein  any  such  creditor  is 
plaintiff,  and  any  such  trader  is  defendant,  and  wherein  the 
plaintiff  shall  not  recover  the  full  amount  of  the  sum  for 
which  he  shall  have  filed  an  affidavit  of  debt  as  aforesaid, 
such  defendant  shall  be  entitled  to  costs  of  suit,  to  be  taxed, 
&c.,  provided  that  it  shall  be  made  appear  to  the  satisfaction 
of  the  Court  in  which  such  action  is  brought,  &c.,  that  the 
plaintiff  in  such  action  had  not  any  reasonable  or  probable 
cause  for  making  such  affidavit  of  debt  in  such  amount 
as  aforesaid,  and  provided  such  Court  shall  thereupon  by 
rule  or  order  direct  that  such  costs  shall  be  allowed  to  the 
defendant."  Deere  v.  Kirkhou8e{a)  is  an  authority  that 
if  a  verdict  had  been  taken  at  Nisi  Prius,  subject  to  the 
certificate  of  an  arbitrator,  and  the  arbitrator  afterwards 
certified  for  a  less  sum  than  that  mentioned  in  the  affidavit, 
the  statute  would  apply.  In  Higginson  v.  Broadliurst  (b) 
the  question  whether  the  statute  applied  to  cases  referred  to 
the  award  of  an  arbitrator  was  raised,  but  not  determined. 
In  Gray  on  Costs,  p.  240,  it  is  said  that  this  section  applies 
to  cases  referred  to  arbitration.  In  Robinson  v.  EUam  (c) 
an  attorney  having  brought  an  action  for  his  bill  of  costs, 
and  held  the  defendant  to  bail  for  a  larger  sum  than  was  after- 
wards found  to  be  due  upon  taxation,  without  having  any 
reasonable  or  probable  cause  for  doing  so,  it  was  held  that  the 

(a)  1  L.  M.  &  P.  783.  (h)  1  D.  &  L.  490. 

(c)  5B.  &  Aid.  661. 
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case  was  within  the  43  Gea  3,  a  46,  s.  3.    The  phunuff 
has  not  recovered  the  amount  for  which  he  has  made  his 
affidavit;  and  such  non-recovery  is  the  only  thing  necessary 
to  give  the  Conrt  jurisdiction  to  make  the  order  now  asked 
for.   Reene  v.  Deehle  (a)  is  distinguishable  on  two  grounds: 
first,  not  only  the  cause,  but  all  matters  in  difference  were 
referred;  and,  secondly,  a  distinction  was  made  between 
the  case  of  an  award  and  a  recovery  by  verdict,  because  in 
the  former  case  the  defendant  might  have  been  examined, 
but  not  in  the  latter,  which  it  was  assumed  might  have 
made  a  difference  in  the  finding.     At  the  present  time  an 
action  is  on  the  same  footing  as  an  arbitration  with  respect 
to  the  admissibility  of  the  defendant's  evidence.    That  case 
occurred  under  the  43  Geo.  3,  c.  46,  s.  3,  and  the  Conrt  are 
not  bound  by  it  in  construing  the  Act  now  in  question. 

Pollock,  C.  B.— We  think  that  we  are  bound  by  the 
decision  of  the  Conrt  in  the  case  of  Keene  v.  DeMe{a)9 
that  case  having  been  decided  subsequently  to  the  case  of 
Bobbuon  v.  JEUanu  The  words  of  the  86tb  section  of 
the  Bankrupt  Law  Consolidation  Act  being  similar  to 
those  of  the  43  Geo.  3,  c.  46,  s.  3,  must  receive  a  similar 
construction.    There  will  therefore  be  no  rule. 

Mabtin,  B. — I  am  of  the  same  opinion.  It  is  evident 
that  the  Legislature,  in  passing  the  latter  statute,  took  as  a 
model  the  words  of  the  earUer  Act.  If  we  were  to  put  a 
construction  upon  the  later  Act  different  firom  that  which 
the  Courts  have  put  upon  the  same  words  in  the  eariier 
Act,  we  should  contravene  the  intentions  of  the  Legislattue. 

Watson,  B. — I  am  of  the  same  opinion.    It  was  well 
titled  under  46  Geo.  3,  that  the  word  *^  recover  **  meant 

(a)  3  B.  &  C.  491. 
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recover  by  verdict,  and  that  there  was  a  distinction  between        1857 
cases  where  there  was  a  reference  and  those  where  a      ^'^^^'^^ 

dtbtsms 

verdict  was  taken  subject  to  a  reference.     In  Rcbinscn  v»      _    **- 

"*  BU88XLL. 

Eham^  an  attorney's  demand  was  referred  to  the  Master, 

and  the  true  explanation  of  the  case  is  that  the  order  was 

made  by  the  Court  by  virtue  of  its  jurisdiction  over  its  ' 

own  officer. 

Rule  refused  (a). 

(a)  The  following  cose  occurred  in  Trinity  Term,  June  12, 1S56 : — 

Fosm  V.  Hakson. 

HUOH  HILL  had  obtained  a  rale  calling  on  the  plaintiff  to  shew   The  creditor 

cause  why  the  defendant  should  not  be  entitled  to  his  costs  of  the  f^  *.  ^^i" 

'  DftTiDg  in  pur* 

action,  to  be  taxed  under  the  12  &  IS  Vict  c.  106,  s.  86,  the  plaintiff  snance  of  tbo 

not  havinff  recovered  the  full  amount  of  the  sum  for  which  he  had  ^*"^"!(^  ^* 

CoDSohdafioii 
filed  an  affidavit  of  debt  pursuant  to  that  statute.  Act,  1849,ilcd 

The  plaintiff  had  served  on  the  defendant,  who  was  a  trader  subject  ^/^^^T^V'' 
to  the  bankrupt  laws,  a  notice  requiring  immediate  pajrment,  claiming  amoont  hayinf 
by  his  porticulars^which  consisted  of  a  great  number  ofitems,  the  sum  of  beondisputed, 
8392. 9«.  lOd.  An  affidavit  of  debt,  in  the  form  specified  in  schedule  (F.),  ^^^^  ^^^ 

was  filed  by  the  plaintiff  in  the  Court  of  Bankruptcy  for  the  Birming-  defeodant 

*         ,.     .  A  m  .11*  1      -«  i.    J     ^   should  enter 

ham  distnct.    A  summons  was  then  served  calling  on  the  defendant  }„^  ^  |^q^ 

to  appear  in  the  said  Court.    The  defendant  having  appeared  filed  an  with  two  sor*. 

admission  that  he  was  indebted  to  the  plaintiff  in  34^  5<.  Sd,  and  swore  i^st^^  ^^  tii^n 

that  he  believed  he  had  a  good  defence  on  the  merits  to  305/.  4».  U,  brought  to 

An  order  was  then  made  that  the  defendant  should  enter   into  amouot  claim, 

a  bond  with  two  sureties  in  the  penal  sum  of  610/.  8«.  4d.,  in  the  ad.  An  agree- 

form  provided  by  the  Act.    The  defendant  being  unable  to  procure  QQ^ered  into 

sureties  to  the  bond,  negociations  took  place  between  the  pUuntiff  and  between  the 

the  defendant  as  to  dispensing  with  the  bond.    An  agreement  was  def^dant  and 

entered  into  between  the  plaintiff,  the  defendant  and  one  Knight,  by   one  K.,  in 

pursuance  of 
which  the  order 
for  the  bond  was  discharsed,  and  the  bankruptcy  proceedings  were  terminated,  K.  depositing 
checks  for  the  debts  and  costs,  if  any  recovered  m  the  action :  in  case  of  a  verdict  for  the 
defendant  the  checks  to  be  returned  to  K.,  upon  his  paying  6i.  for  the  costs  of  the  trader  debtor 
summons,  and  also  the  costs  of  any  issue  found  for  the  plaintiff.  At  the  trial  of  the  cause  it  was 
agreed  that  a  verdict  should  be  entered  for  the  plaintifi*  subject  to  the  award  of  an  arbitrator,  the 
costs  of  the  cause  to  abide  the  event  of  the  award,  and  the  costs  of  the  reference  to  be  in  the 
discretion  of  the  arbitrator.  The  arbitrator  awarded  that  the  verdict  should  be  reduced  so 
that  the  creditor  recovered  a  sum  less  than  that  sworn  to. — He&f,  first  that  the  defendant's 
right  to  costs  under  the  86tb  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  was  not 
affi'cted  by  the  agreement  or  the  termination  of  the  bankruptcy  proceedings  in  pursuance  of  it. 
Secondly,  that  as  the  verdict  was  to  be  operative  the  statute  applied,  notwithstanding  that  the 
cause  has  been  referred  to  the  award  of  an  arbitrator. 
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wUch  it  was  stipulated  that  the  bankruptcy  proceedings  should  be 
discontinued,  and  the  order  for  the  bond  discharged :  that  1162.  5s. 
doe  for  rent  should  be  excluded,  and  that  the  plfdntiff  should  be  left 
to  his  remedies  to  recover  it :  that  34L  5s,  Sd.  should  be  paid  at  once, 
and  that  Knight  should  ^ve  his  check  for  191/.  I7s.  &L,  the  residue 
of  the  money  claimed,  to  one  Reece,  to  satisfy  the  debt  that  might 
be  recovered  by  the  plaintiff  against  the  defendant ;  and  a  further 
check  for  26/.,  to  be  applied  so  far  as  it  extended  towards  the  payment 
of  the  sum  of  6/.  for  the  costs  of  the  trader  debtor's  summons,  and 
the  residue  thereof  to  the  costs,  if  any,  to  be  recovered  by  the  plaintiff 
in  the  action.  In  case  of  a  verdict  for  the  defendant,  Reece  was 
to  return  the  checks  upon  receiving  6/.  for  the  bankruptcy  costs,  and 
also  the  costs  of  any  issue  found  for  the  plaintiff.  The  checks  were 
handed  by  Knight  to  Reece.  On  the  14th  March  an  order  of  the 
Court  of  Bankruptcy  was  made  by  consent  that  the  proceedings  under 
the  trader  debtor  summons  should  be  discontinued ;  and  the  costs  of 
the  summons  were  fixed  at  6/.  and  ordered  to  be  paid  by  the  defend- 
ant. An  action  having  been  commenced  the  defendant  pleaded, 
amongst  other  pleas,  set-off,  and  the  cause  having  come  on  for  trial, 
it  was  agreed  that  the  jury  should  find  a  verdict  for  the  plaintiff,  sub- 
ject to  the  award  of  an  arbitrator  to  whom  the  cause  was  referred, 
'*  the  costs  of  the  cause  to  abide  the  event  and  determination  of  the 
award,  and  the  costs  of  the  reference  and  award  to  be  in  the  discre- 
tion of  the  arbitrator.**  The  arbitrator  awarded  that  the  verdict 
should  be  reduced  to  the  sum  of  103/.  6^.  Id. 

BoffiU  and  Baylis  now  shewed  cause. — ^The  mere  fact  that  an 
arbitrator  has  awarded  something  less  than  the  whole  sum  dairoed 
does  not  shew  that  the  plaintiff  had  not  reasonable  or  probable  cause 
for  making  the  affidavit  of  debt  That  was  not  a  matter  in  dispute 
before  the  arbitrator;  Sherwood  v.  Taylor  (a).  [Hugh  HiU  referred 
to  TipUm  V.  Oardner  (b)  and  BedkaUyne  v.  Taylor  (c).]  Secondly, 
the  statute  does  not  apply  when  there  is  a  reference,  and  the  arbitrator 
makes  an  award :  the  money  awarded  is  not  recovered  within  the 
meaning  of  the  86th  section  of  the  Bankrupt  Law  Consolidation  Act. 
The  point  arose,  but  was  not  decided  in  Higgituon  v.  BroadkvrH  (d). 
[Po/2odk,  C.  B. — ^Here  the  verdict  was  to  be  operative.]  Thirdly,  the 
right  to  this  money  arises  out  of  the  proceedings  in  bankruptcy.  The 
bankruptcy  proceedings  were  terminated  by  the  order  of  the  14tb 


(a)  6  Bing.  280.     See  Gilbert 
V.  Crosier,  1  C  B.  N.  S. 

(b)  4  A.  &  E.  317. 


(c)  5  A.  &  £.  792. 
(rf)  1  D.  &  L.  490.    See  Deere 
v.  Kirkhouse,  1  L.  M.  &  P.  783. 
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of  March,  in  oonsequenoe  of  the  arnungement  with  Knight  and 
the  defendant.  The  affidavit  therefore  became  mere  waste  paper. 
Fourthly,  the  agreement  put  an  end  to  the  right  of  the  defendant  to 
ask  for  these  costs.  The  last  clause  in  it  expressly  provides  that  the 
plaintiff  shall  receive  the  costs  of  any  issue  found  for  him.  [BramweU, 
B. — In  order  to  release  the  plaintiff  from  the  penalty  we  should  have 
to  add  either  to  the  statute  or  to  the  agreement.  The  tacit  provision 
that  the  defendant  should  get  his  costs,  if  he  should  be  entitled  to 
them  under  the  86th  section  of  the  Bankrupt  Law  Consolidation. Act, 
1849,  is  quite  consistent  with  the  stipulation  on  which  the  plaintiff 
relies.] 

Htigh  HUij  who  appeared  in  support  of  the  rule,  was  not  called  on. 
The  rule  was  enlarged  at  Chambers  to  enable  the  arbitrator  to  attend 
before  Brarnwd^  B.,  and  ultimately  made  absolute. 
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In  the  present  Term  the  Honourable  Sir  Edward  Hall 
Alderson,  Knight,  one  of  the  Judges  of  this  Court,  died. 
He  was  succeeded  by  WilUam  Fry  Channellf  one  of  Her 
Majesty's  Serjeants-at-law,  who  afterwards  received  the 
honour  of  Knighthood. 
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^<*-  7.  Hill  v.  Mebbttt. 

Plaintiff  filed  XlVGH  HILL  and  Miboard  shewed  cause  (a)  aeainst 
debt  in  the  a  rale  Calling  on  the  plaintiff  to  pay  to  the  defendant,  a 
Bankruptcy  in  trader  liable  to  the  bankrupt  laws  his  costs  of  suit  upon 
thaTtheVe!!^  the  ground  that  the  plaintiff  had  not  recovered  the  full 
indefatedtohim  A™^"^^  ^^^  which  he  had  filed  an  affidavit  of  debt  in  the 
426a?iS*3rf  ^^"^  ^^  Bankniptcy,  the  plaintiff  not  having  had  any 
Thittamm-     reasonable  or  probable  cause  for  making  such  affidavit  of 

clnded  an  item  ^ 

of  1291/.  13«.    debt  in  such  amount  as  aforesaid. 

Ad.  for  lalary, 
at  the  rate  of 

Of  this  tani'         Manisty  and  Hannen  were  heard  in  support  of  the  rule. 

1000/.  was 
barred  by  the 

Statute  of  Cur.  adv.  vult 

Limitations. 
No  acknow- 
ledgment or  The  facts  and  anruments  are  sufficiently  set  forth  in  the 

promise  to  bar    ^  ^^  '' 

the  statute,  or   judgment  which  was  now  delivered  by 

payment  on 
account,  had 

iTfSrt  the'  "^       Martin,  B.— This  is  a  rule  calling  upon  the  plaintiff  to 

plaintiff  had 

never  claimed  any  part  of  this  sum  of  1 29U  13«.  4^,  before  commencinff  the  proceedings  in  bsnk- 
mptcy.  An  action  having  been  brought,  the  defendant  denied  his  liability  to  pay  the  sum,  but  did 
not  plead  the  Statute  of  Limitations.  The  cause  having  come  on  for  trial,  a  Verdict  wu  taken 
suUect  to  a  reference.  The  arbitrator  awarded  to  the  pTahitiff  the  sum  of  3176/.  2s.  Id.  which 
included  203il  19f .  3//.,  which,  when  before  the  arbitrator,  the  parties  agreed  should  be  paid  in 
respect  of  the  claim  for  1291/.  I3«.  Ad.  The  plaintiff  alleged  that  this  was  a  compromise ;  the 
defendant,  that  he  agreed  to  pay  it  as  the  pnce  of  peace,  having  alwavs  denied  his  liability  to 
pay  any  part  of  that  claim. — Htid,  that  the  case  must  be  judged  w  by  the  state  of  things  eiist- 
wg  when  the  affidavit  was  made,  and  that  as  there  had  been  no  payment  on  account,  or  ackoow- 
leq^ent,  written  or  verbal,  to  bar  the  statute,  or  lead  to  the  inference  that  the  defendant  would 
waive  it,  there  was  no  reasonable  or  probable  cause  for  making  an  affidavit  that  the  sum  of  1000/., 
barred  by  the  sUtute.  was  due ;  and  that  the  defendant  was  Sierefore  entitled  to  his  costs  of  the 
action  by  sUt.  12  &  13  Vict.  c.  106,  s.  86. 

(a)  Jan.  31.    Before  Martin^  B.,  sitting  alone. 
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shew  cause  why  the  defendant  shonld  not  be  entitled  to 
bis  costs  under  the  86th  section  of  the  Bankrupt  Law 
Consolidation  Act,  12  &  13  Vict  c.  106.  By  this  section 
it  is  enacted,  that  if  a  plaintiff  who' shall  have  filed  an  affi- 
davit of  debt  in  order  to  make  the  defendant  a  bankrupt, 
shall  not  recover  the  full  amount  of  the  sum  for  which  he 
shall  have  filed  the  affidavit,  the  defendant  shall  be  entided 
to  his  costs,  provided  it  shall  be  made  to  appear  to  the 
Court  that  the  plaintiff  had  not  any  reasonable  or  probable 
cause  for  making  the  affidavit  of  debt  to  such  amount  The 
present  action  was  commenced  on  the  22nd  of  January, 
1855,  and  on  the  24th  the  plaintiff  made  an  affidavit  of 
debt  in  the  Court  of  Bankruptcy  to  the  amount  of 
4263/1  16«.  3d:  The  cause  was  called  on  for  trial  at  the 
last  Liverpool  Assizes,  and  a  verdict  taken  for  the  plaintiff 
subject  to  a  reference.  An  award  was  made  in  fiivour  of 
the  plaintiff  The  sum  awarded,  together  with  the  sum  of 
6762.  2s.  2d.  paid  into  Court,  amounted  to  31762.  2$.  2d., 
and  in  this  was  included  a  sum  of  20321  19t.  ZtL  stated  by 
the  plaintiff  to  be  accepted  as  a  mere  compromise  in  respect 
of  a  claim  of  1291  il  I3t.  4d.,  and  by  the  defendant  as  the 
price  of  peace,  he  denying  all  liability  in  respect  of  it. 
The  present  question  arises  in  respect  of  this  sum  of 
12912. 13f.  4d.  The  amount  of  42632.  I6t.  3d.  was  made 
op  of  several  items  set  forth  in  the  particulars  of  demand 
annexed  to  the  affidavit  in  bankruptcy,  and  included  the 
12912.  13«.  4dl  thus  described: — *'For  salary  as  per  agree- 
ment for  managing  the  making  of  the  Crewe  and  Sandbach 
branch  of  the  North  Staffordshire  Railway  from  October 
the  1st,  1846,  to  May  1st,  1849,  being  two  years  and  seven 
months,  at  the  rate  of  500il  per  annum.  Upon  this  state- 
ment therefore,  500/1,  a  portion  of  this  sum,  became  due  on 
the  1st  of  October,  1847,  and  another  500/.,  other  portion, 
on  the  1st  of  October,  1848.  So  that  1000/1,  part  of  the  sum 
of  12912.  I3s.  4cf.,  was  barred  by  the  Statute  of  Limitations. 
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1857.  If  I  were  compelled  to  decide  this  case  upon  the  disputed 

"^^"^      facts  contained  in  the  aflBdaTits,  I  should  have  had  very 
*•  great  difficulty.    The  plaintiff's  affidavit  states,  in  the  most 

positive  tenns,  the  agreement  for  the  payment  of  the  500L 
per  annum ;  but  there  is  this  very  extraordinary  circum- 
stance, that  from  May,  1849,  to  January,  1855  (an  interval 
of  nearly  six  years),  neither  by  word,  nor  in  writing,  was 
any  claim  ever  made  by  the  plaintiff  for  payment,,  nor  any 
recognition  by  the  defendant  of  the  debt,  and  upon  the 
plaintiff's  own  affidavit  the  first  notice  the  defendant  had 
of  the  claim  was  in  the  particulars  of  demand  annexed  to 
the  affidavit  in  the  Court  of  Bankruptcy.  There  is  there- 
fore no  pretence  for  saying  that  there  has  been  any  payment 
or  acknowledgment  to  take  this  item  to  the  extent  of  lOOOiL 
out  of  the  Statute  of  Limitations,  or  indeed  any  acknow- 
ledgment or  recognition  of  it  at  alL  Upon  the  other  hand, 
the  affidavit  of  the  defendant  is  by  no  means  so  precise 
and  particular  as  that  of  the  plaintiff ;  and  looking  at  the 
circumstance,  that,  by  his  own  acknowledgment  at  the 
arbitration,  he  was  indebted  to  the  plaintiff  in  a  sum  of 
22952.,  beyond  what  he  swore  was  the  true  debt  in  the 
Court  of  Bankruptcy,  I  should  feel  myself  constrained  to  look 
with  jealousy  and  act  with  very  great  caution  upon  any 
affidavit  made  by  him.  But  it  seems  to  me  that  the  rule  must 
be  decided  upon  the  plaintiff^s  own  statement  He  has  made 
an  affidavit  of  debt  in  the  Court  of  Bankruptcy  to  an  amount 
of  which  lOOO/,  is  by  his  own  shewing  barred  by  the 
Statute  of  Limitations^  and  there  is  nothing  whatever  to 
shew  that  there  is  any  colour  for  supposing  that  its  opera- 
tion is  barred.  How  can  I  then  possibly  say  that  he  had 
reasonable  and  probable  cause  for  making  an  affidavit  of 
debt  to  an  amount  including  this  sum  ?  If  there  had  been 
any  payment  even  apparently  on  account,  or  a  written,  or 
even  verbal  acknowledgment  of  any  kind,  there  might  have 
been  some  colour  for  stating  that  the  debt  still  continued 
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or  that  the  statute  might  be  waived ;  but  there  is  nothing 
of  the  sort,  and  the  plaintiff  does  not  even  state  that  the 
defendant  had  any  notice  of  the  claim  until  the  time  when  UMiTt. 
the  affidavit  was  made,  although  he  states  several  reasons  to 
excuse  or  explain  the  circumstance  why  he  had  not  brought  it 
forward  before.  If  the  1000/.  had  been  the  only  sum  deposed 
to  in  the  affidavit,  no  one,  I  apprehend,  could  imagine  for  a 
moment  that  there  was  any  reasonable  or  probable  cause  for 
making  it,  and  subjecting  the  defendant  to  the  very  serious 
consequences  resulting  therefrom ;  and  in  my  opinion  the 
section  has  the  same  operation,  whether  the  groundless  claim 
be  the  sole  debt  or  only  part  of  the  debt  deposed  to.  It  there- 
fore seems  to  me  that  upon  this  undisputed  fact  the  defendant 
is  entitled  to  have  this  rule  made  absolute.  There  is  a  case, 
fVhite  V.  Prickett  (o),  where  the  plaintiff  was  held  to  be 
entitled  to  his  costs,  under  the  statute  43  Geo.  3,  c.  46, 
notwithstanding  a  part  of  his  claim  was  barred  by  the 
Statute  of  Limitations;  but  it  seems  to  me  that  the  judg- 
ment of  the  learned  Judges  in  that  case,  and  the  reasons 
they  give,  confirm  the  view  I  have  taken  in  the  present 
case,  where  there  was  no  colour  whatever  for  supposing, 
when  the  affidavit  was  made,  that  the  defendant  would 
abandon  any  defence  which  the  law  afforded  him.  It  is 
true  the  defendant  did  not  plead  the  Statute  of  Limitations ; 
but  in  my  opinion  the  case  must  be  judged  of  by  the  state 
of  things  existing  when  the  affidavit  was  made. 

It  was  argued,  that  inasmuch  as  when  the  defendant  admit- 
ted before  the  arbitrator  that  there  was  due  to  the  plaintiff 
the  very  large  sum  of  2296il  0«.  9d.  beyond  what  he  had 
sworn  was  the  true  debt  in  the  Court  of  Bankruptcy,  and 
consented  to  pay  203/.  19«.  Zd.  as  against  this  item,  he 
thereby  admitted  that  he  was  liable  to  it  I  think,  how* 
ever,  I  must  take  the  whole  of  the  admission  together,  and 

(a)  4  Bing.  N.  C.  237. 
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it  was  accompanied  by  an  express  denial  of  liability  and 
a  reservation  of  the  right  to  proceed  upon  the  above  section 
of  the  statute*  It  was  also  said  that  the  submission  of  the 
case  to  arbitration  prevented  the  operation  of  the  secUon,  and- 
the  cases  of  Keene  v.  DeAle{a)  and  LirUhwaite  v.  BeOixgsib) 
were  cited.  I  think,  however,  this  is  not  so,  and  that  these 
cases  do  not  apply.  A  great  variety  of  cases  upon  the 
statute  43  Geo.  3,  c.  46,  the  very  terms  of  which  are  copied 
in  the  86th  section,  are  contrary  to  this  view;  and  even  if 
they  had  not  existed,  I  should  have  thought  the  stipulation 
in  the  order  of  reference  that  the  costs  were  to  abide  the 
event,  meant  the  l^;al  event,  that  is  the  event  which  the 
law  prescribes. 

Rule  absolute. 


(a)  8  B.  &  C.  491. 


(6)  2  Smiti^  667. 


J^.  II. 


D 


Mathew  v.  Blackmobb. 
ECLARATION  for  money  lent— Plea:  Never  in- 


L.  devised 

certEin  lands       ,  ,       , 

to  the  defend*    oebted* 

sell  the  same  At  the  trial  before  Martin^  B.,  at  the  London  rittings  in 
^|J^,,^/jQ  *  Michaelmas  Term,  it  appeared  that  the  action  was  brought 
KC!&^°  The  ^  recover  the  sum  of  200/.  lent  by  the  plaintiff  to  the 
defendant         defendant  on  mortgaire  of  certain  lands.    It  was  admitted 

mortgaged  toe  ^  ^ 

lands  to  the      that  the  2Q0L  was  lent,  and  that  all  interest  had  been  paid 

plaintiff  as  a 

securitj  for       up  to  the  time  of  action  brought ;  and  the  only  evidence 

money  lent  to 

him.    The 

mortgage  deed  contained  a  corenant  bj  the  defendant  that  he  wonld,  ont  of  the  monies  which 

shourai  come  to  his  hands  as  socb  trustee,  from  the  lands  comprised  in  the  mortgaged  secnrity 

and  the  personal  estate  (if  any)  of  L.,  pay  to  the  plaintiff  the  principal  and  interesL — HtUf 

that  as  there  was  as  express  coTcnant  by  the  defendant  to  pay  in  a  ipialtfied  manner,  no  contract 

by  parol  couM  be  implied  for  the  repayment,  and  consequently  an  action  for  money  lent  would 
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was  the  indenture  of  mortgage  of  which  the  material  parts       1357. 
are  as  follows : — 

This  indenture  made  the  19th  September,  1843,  between 
the  defendant  of  the  one  part  and  the  plaintiff  of  the  other 
part :  reciting  that  by  indentures  of  lease  and  release  dated 
the  20th  and  2l8t  June,  1830,  T.  Leman  mortgaged  to 
E.  Studley  certain  lands  in  Devonshire  as  a  security  for 
700^  and  interest :  also  reciting  that  by  indenture  dated  the 
16th  Febmaiy,  1835,  T.  Leman  charged  the  same  lands 
with  the  further  sum  of  5302.  lent  to  him  by  E.  Studley,  and 
interest  thereon:  also  reciting  that  T.  Leman  died  on  the 
1st  May,  1837,  having  by  his  will  devised  unto  R.  Black- 
more  (the  defendant),  J.  Goodland  and  J.  Studley,  their 
heirs  and  assigns  (amongst  others),  the  lands  comprised  in 
the  recited  securities ;  upon  trust  that  they  should,  as  soon 
as  conveniently  might  be  after  his  decease,  absolutely  sell 
and  dispose  of,  assign  and  convey  the  said  lands  for  the 
best  price  that  could  be  obtained  for  the  same ;  and  apply 
such  purchase  money  in  paying  all  his  debts,  whether  on 
mortgage,  bond,  note,  or  simple  contract,  and  expenses  of 
the  trust,  &c.,  and  place  out  the  residue  on  land  or  govern- 
ment security  upon  the  trusts  therein  mentioned:  also  reciting 
that  at  the  time  of  the  death  of  T.  Iceman  there  were  due 
to  E.  Studley  the  two  principal  sums  of  700/.  and  530/., 
making  U^ther  the  aggregate  principal  sum  of  123021 ; 
and  also  an  arrear  of  interest  amounting  to  8521  ISs.  5d. : 
also  redtmg  that  J.  Goodland  and  J.  Studley  disclaimed  all 
estates^ interest,  ftc., under  the  will  of  T.  Leman :  alsorecit- 
ing  that  by  statutory  indenture  of  release,  dated  the  18th 
September  then  last  past,  and  made  between  K  Studley  of 
the  first  part,  J.  Honiball  of  the  second  part,  R.  Blackmore 
(the  defendant)  of  the  third  part,  J.  Mathew  (the  plaintiff) 
of  the  fourth  part,  and  H.Gervis  of  the  fifth  part :  in  con- 
sideration of  137221  to  £.  Studley  paid  by  J.  Mathew^ 
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1857.  bemg  the  amoont  of  die  aud  principd  som  of  123(UL,  md 
1422.  fix*  interest  then  doe  thereon,  £.  Stodlej  waigDcd 
to  J.  Mathe  V  the  aud  pfindpal  and  interest  monies  liir  his 
own  nse:  and  J.  Scndlej  also  rdeased  and  cooTejed  onto 
J.  Mathew,  his  hein  and  anrignn^  the  said  mortgaged  lands 
to  hold  the  same  onto  and  to  the  nse  of  J.  Mathew,  his 
heiiB  and  ssHigm  fiv  ever,  sobject  to  sodi  i%ht  of  redemp> 
tion  as  was  then  miiMring  nnder  the  said  recited  mortgsge 
secorities:  also  recitii^  that  no  sale  of  the  said  heredita- 
meats,  premisesy  or  anj  part  thereof  had  been  eiiecied 
either  onder  the  said  recited  mortgi^  securities  or  under 
the  trusts  of  the  win  of  T.  Leman :  also  redting  that  die 
piincipai  sum  of  1230L  and  interest  was  dien  doe  to 
J.  Mathew:  also  ledtiiig  that  B.  Btadonare,  not  being 
aUe  to  eSect  an  immediate  and  absolnte  sale  of  the 

Sx  the  sum  of  2002.  fiir  the  purpose  of  pajing  off  a  par> 
tion  of  the  debts  of  T.  Leman*  had  appGed  to  and  requested 
J.  Mathew  to  advance  that  sum  to  him  upon  the  security  off 
the  said  hereditaments  and  premises^  which  J.  Mathew  had 
agreed  to  do^  on  having  the  same,  with  interest,  secured  to 
him  bj  those  presents:   It  was  witnessed,  that  in  eonsi- 
deration  of  the  sum  of  200L  to  R.  BhKkmore  paid  bj 
J.  Mathew,  &c,  R.  Bladonore  did  diereby  sobject  and 
chaige  and  make  liable  the  said  hereditaments  and  pre- 
mises, to  and  with  payment  to  J.  Mathew  of  the  said  sum 
of  200Lf  so  now  advanced  and  lent,  together  with  interest 
fiir  the  same  at  the  rate  of  4L  lOH;  per  •gmnm     « And  he 
the  said  R.  Bbdonore,  far  himself  his  heirs  executors, 
and  administrators  as  such  trustee  as  aforesaid,  dodi  hereby 
covenant  and  dedare  with  and  to  the  said  J.  Mathew,  his 
heirs  &c.,  that  the  said  lands  hereditaments  and  premises 
shall  not  be  redeemed  or  redeemable  until  payment  to  the 
said  J.  Mathew,  his  executors  &c^  not  only  of  the  sud 
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principal,  interest,  and  all  other  monies  now  due  or  secured 
to  him  by  the  hereinbefore  recited  indenture,  but  also  of  the 
said  sum  of  200L,  now  lent  and  advanced  as  afores^d,  and  »• 

BlAOXMOKI. 

mterest  for  the  same  at  the  rate  hereinbefore  mentioned. 
And  further,  that  in  case  the  said  lands,  hereditaments,  and 
premises,  comprised  in  the  hereinbefore  mentioned  securities, 
shall  be  sold  by  the  said  J.  Mathew,  his  heirs,  &c.,  under 
or  by  virtue  of  the  hereinbefore  recited  securities,  or  either 
of  them,  so  transferred  to  him,  it  shall  be  lawful  for  the 
said  J.  Mathew,  his  executors,  &c.,  to  retain  the  said  sum 
of  2002.  now  advanced,  together  with  all  interest  which  for 
the  time  being  may  be  due  in  respect  thereof  as  well  as  the 
said  principal,  interest,  and  other  monies  secured  by  the 
said  recited  securities.  And  further  that  he,  the  said 
R.  Blackmore,  his  heirs,  &c.,  shall  and  will  out  of  the 
money  which  shall  come  to  his  hands,  as  such  trustee  as 
aforesaid,  from  all  and  singular  the  lands,  hereditaments, 
and  premises,  comprised  in  the  said  recited  securities  or 
the  personal  estate  (if  any)  of  the  said  T.  Leman,  pay  or 
cause  to  be  paid  unto  the  said  J.  Mathew,  his  executors, 
&a,  the  said  principal  and  interest  and  other  money  secured 
by  the  said  hereinbefore  recited  indenture,  and  every  of 
them,  as  also  the  principal  and  interest  money  intended  to 
be  hereby  secured." 

It  was  objected  on  behalf  of  the  defendant  that  the  action 
would  not  lie,  and  that  the  defendant  was  only  liable 
according  to  the  terms  of  the  covenant  contained  in  the 
mortgage  deed.  The  learned  Judge  directed  a  verdict  for 
the  plaintiff,  reserving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit 

Hodffes,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly,  against  which 

J.D.Coleridge  shewed  cause,  in  Hilary  Terra  (Jan. 29). — 

D  D  D  2 
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The  action  is  maintainable.    A  loan  of  money  creates  a 
duty  on  the  part  of  the  borrower  to  repay  it,  and  the 
o.  lender  may  recover  it  back  under  the  common  count  for 

money  lent  The  same  principle  applies  in  the  case  of  a 
mortgage,  where  the  mortgage  deed  contains  no  covenant, 
either  express  or  implied,  for  repayment  of  the  mortgage 
money:  1  Chit  Cont  513,  5th  ed  In  Yaies  v.  Aaon{a\ 
the  plaintiff  lent  the  defendant  a  sum  of  money  on  the 
security  of  a  mortgage,  which  contained  no  covenant  for 
repayment  of  the  money,  but  merely  gave  the  plaintiff  the 
security  of  the  mortgaged  premises;  and  it  was  held  that 
the  loan  nused  a  contract  for  repayment  which  was  not 
merged  in  the  mor^aged  security.  The  Court  there 
recognise  and  adopt  the  principle  of  the  decision  in 
Burnett  v.  Lynch  (6).  [Martin^  B.f-That  case  was  some- 
what qualified  in  this  Court  by  Humbk  y.  Lemffttan  (c), 
but  was  upheld  by  the  Court  of  Exchequer  Chamber  in 
JVaJher  ▼•  Bartktt{dy'\  Baber  ▼•  Harrii  {e\  is  also  an 
authority  that  where  a  mortgage  deed  contains  no  express 
covenant  an  action  vnll  lie  on  the  implied  promise  to 
repay  the  mortgage  money.  This  deed  contains  no  express 
covenant  The  covenant  that  the  land  shall  not  be  re- 
deemed or  redeemable  until  payment  merely  operates  to 
charge  the  land.  The  covenant  that  in  case  the  land  is 
sold  by  the  plaintiff  he  may  retain  2007.  and  interest,  &&, 
is  clearly  no  covenant  on  the  part  of  the  defendant  to  pay 
the  money.  The  covenant  relied  on  is,  that  the  defendant 
will,  out  of  the  monies  which  shall  come  to  his  hands  as 
trustee,  pay  the  mortgage  money.  That  is  not  a  covenant 
to  pay  absolutely,  but  only  to  pay  out  of  the  profits  of  the 
land,  if  they  are  sufficient    There  beings  therefore,  no 

(a)  4  Q.  B.  182.  (O)  18  C.  B.  845. 

(ft)  5  B.  &  C.  589.  (0  9  A.  &  £.  532.  ' 

(c)  7  M.  &  W.  517. 
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express  co?eiiant,  the  receipt  of  the  money  created  a  per-        ]867. 
sonal  liability  on  the  part  of  the  defendant  to  repay  it,  and      ^^^[^^ 
the  deed  is  evidence  of  the  debt    No  doubt,  a  bond  or    ^     ••  ^^^ 
covenant  given  to  secure  an  existing  debt  will  operate  as  a 
merger  of  the  remedy  on  the  simple  contract,  irrespectively 
of  the  intention  of  the  parties:  iVtlce  v.  MouUon{a)i  but 
where  the  specialty  is  merely  a  collateral  security,  and  the 
remedy  on  it  is  not  coextensive  with  the  simple  contract 
remedy,  there  is  no  merger:  Holmes  v.  BeU{b)i  Norfolk 
Railway  Company  v*  M^Namara  (e).     Moreover  this  deed 
is  void.    The  land  was  devised  to  the  plainti£P  in  trust 
absolutely  to  sell  it,  and  a  trust  for  sale  does  not  authorize 
a  mortgage :  Habknby  v.  Spofforth  (cf),  Page  v.  Cooper  (e), 
Stroughia  v.  Amtey  (/> 

* 

Montague  SmUh  and  Hodges,  in  support  of  the  rule. — 
The  right  of  the  plaintiff  and  liability  of  the  defendant 
depend  on  the  contract  between  them;  the  evidence  of 
that  contract  is  the  deed.  The  plidntiff  is  a  trustee  and 
has  therefore  expressly  guarded  against  personal  liability. 
He  covenants  to  pay,  not  absolutely,  but  in  a  qualified 
maimer,  viz.,  out  of  the  proceeds  of  the  sale  of  the  land. 
The  contract  which  the  law  implies,  in  the  absence  of  an 
express  covenant,  would  impose  on  him  a  personal  liability. 
The  law  is  thus  stated  in  Chit  Plead.,  voL  I,  p.  11  o, 
fith  ed. : — **  When  a  party  has  different  securities  of  dif- 
ferent descriptions  for  the  same  debt  or  demand,  and  from 
the  same  person,  he  must  found  his  action  on  that  security 
which  is  in  law  of  the  higher  nature  and  efficacy.  The 
law  has  prescribed  different  forms  of  action  on  difierent 

(a)  10  C.  B.  561.  (d)  1  Beav.  890. 

(6)  3  Man.  &  G.  213.  (0  16  Beav.  396. 

(c)  8  Exch.  628.  (/)  1  De  Gex,  M.  &  G.  685. 
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securities.    Thus,  assumpsit  cannot  in  general  be  supported 
^l^^^^      when  there  has  been  an  express  contract  under  seal,  which 

Black'moeb  ^^^^^  ^  '^®  ^™®  subject-matter  and  is  still  in  force ;  but 
the  party  must  proceed  in  debt  or  covenant"  Here  the 
deed  relates  to  the  same  subject-matter  as  the  simple 
contract,  and  no  other  obligation  can  be  implied  than  that 
expressed  in  the  deed :  Atty  v.  Parish  (a).  Yates  y.  Aston 
is  distinguishable,  inasmuch  as  there  the  mortgage  deed 
contained  no  express  covenant  to  pay.  That  case  only 
decides  that  the  circumstance  of  there  being  a  security  on 
land  does  not  of  itself  defeat  the  implied  contract  which 
prim&  facie  arises  from  a  loan.  If  in  this  case  the  deed 
had  contained  no  covenant  to  pay,  Yates  v.  Aston  would 
have  been  in  point  Baber  v.  Harris  (b)  shews  that  where 
the  deed  is  the  foundation  of  the  contract  no  action  would  lie 
on  the  implied  promise  to  pay.  In  Toussaint  v.  Martmnant(c), 
Btdler,  J.,  says, — ''Now,  why  does  the  law  raise  such  a 
promise  ?  Because  there  is  no  security  given  by  the  party. 
But  if  the  party  choose  to  take  a  security,  there  is  no  occa- 
sion for  the  law  to  raise  a  promise.  Promises  in  law  only 
exist  where  there  is  no  express  stipulation  between  the 
parties.**  Another  principle  is,  that  there  cannot  co-exist 
two  remedies^  one  on  the  simple  contract  and  another  on 
the  specialty :  IVice  v.  MouUon  (d).  [PoBock,  C.  B. — 
Where  there  is  an  express  covenant  there  can  be  no 
implied  covenant  Suppose,  instead  of  the  limitation  as 
to  payment  out  of  a  particular  fund,  it  was  a  limitation 
as  to  time,  for  instance,  payment  at  the  end  of  two  years,  it 
is  clear  that  the  law  would  not  imply  a  contract  to  pay 
sooner.] — With  respect  to  the  other  point,  for  aught  that 
appears  there  may  have  been  a  power  to  mortgage,  and 

(a)  1  New  Rep.  104.  (e)  2  T.  R.  100. 

(b)  9  A.  &  £.  532.  (d)  10  C.  B.  561. 
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to  enter  into  a  covenant  to   pay  oat  of   the  testator's        18*57. 

^^^^'  Mathbw 

Cur.  adv.  vtdt        b^,^,„. 
The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  R — This  was  an  action  for  money  lent,  to 
which  the  plea  was  *' never  indebted."  It  was  tried  before  my 
brother  Martin^  at  the  sittings  at  Guildhall  in  last  Michael- 
mas  Term,  who  directed  a  verdict  for  the  plaintiiF,  giving 
the  defendant  leave  to  move  to  enter  a  nonsuit.  A  rule  was 
accordingly  granted,  and  it  has  been  lirgued  before  us. 

The  only  evidence  given  at  the  trial  was  an  indenture  made 
between  the  plaintiff  and  the  defendant,  dated  the  19th  Sep* 
tember,1843,  and  it  was  admitted  that  the  sum  of  200/.,  therein 
mentioned  and  in  respect  of  which  the  action  was  brought, 
was  paid  and  advanced  by  the  plaintiff  to  the  defendant, 
and  that  the  latter  had  paid  interest  upon  it  up  to  the  time 
of  the  commencement  of  the  action.  The  indenture  com- 
menced by  reciting  a  mortgage  by  indenture  of  lease  and 
release,  dated  20th  and  21st  June,  1830,  by  Leman  to 
Studley  of  certain  lands  in  Devonshire  to  secure  the  pay- 
ment of  700/.  with  interest.  It  then  recited  another  inden- 
ture, dated  16th  February,  1835,  whereby  Leman  further 
charged  the  lands  mortgaged  with  an  additional  sum  of 
530^  and  interest.  It  then  recited  that  Leman  had  died 
in  1837,  and  by  his  will  had  devised,  together  with  other 
property,  the  lands,  the  subject  of  the  said  mortgage ;  and 
further  charged  to  the  defendant  and  certain  others  (who 
had  disclaimed),  their  heirs  and  assigns,  upon  trust,  as  soon 
as  conveniently  could  be  after  his  decease,  absolutely  to  sell 
and  dispose  thereof  for  the  best  price  that  could  be  gotten 
for  the  same,  and  to  apply  the  purchase  money  in  payment 
of  his  debts,  &c.,  and  the  residue  upon  certain  trusts. 
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It  then  recited  that  the  said  two  primnpal  soma  of  700£. 

and  630L,  together  with  ao  arrear  of  interest,  was  due  to 
Stadlej,  and  that  by  an  indenture  dated  the  I8th  Septem- 
ber, 1843,  and  made  between  Studley  and  certain  other 
parties^  he  in  consideration  of  the  payment  of  his  debt  and 
all  interest  due  thereon,  had  asrigned  to  the  phundff  the 
said  mortgaged  premises  to  have  and  to  hold  to  him,  his 
heirs  and  assigns,  for  ever  on  security  for  the  said  debt. 
The  indenture  then  recited  that  the  whole  of  the  said  prin- 
cipal sums  and  interest  were  due  to  the  plaindff,  and  that  the 
defendant  not  being  able  to  effect  a  sale  of  the  sud  pre- 
mises, and  having  immediate  occanon  for  the  sum  of  2002. 
for  the  purpose  of  paying  off  a  portion  of  the  debts  of 
Leman,  had  applied  to  the  plaintiff  to  advance  that  sum  to 
him  upon  the  security  of  the  mor^;8ged  premises^  which 
the  plaintiff  had  agreed  to  do  on  having  the  same,  with 
interest,  secured  to  him  by  the  said  praenti.  The  ii 
then  witnessed  that  in  consideration  of  the  2002.  then 
the  defendant  charged  the  said  premises  to  and  with  the 
payment  of  the  said  sum  of  200/1  so  then  advanced  and 
lent  together  with  interest    There  then  followed  several 
covenants  in  order  to  render  the  charge  effectual,  and  in 
which  the  sum  of  2Q0L  is  more  than  once  described  as 
money  lent  and  advanced  ;  and  the  defendant  cooenanted  that 
he,  his  heirs,  executors  and  administrators,  should  and  would, 
out  of  the  monies  which  should  come  to  hie  hands  as  such 
trustee  as  aforesaid  from  all  and  singular  the  lands  comprised 
in  the  said  securities,  or  the  personal  estate  {if  any)  of  the  said 
Leman^pay  or  cause  to  be  paid  to  the  plaintiff',  his  executors, 
f^c,  the  said  principal  and  interest  and  other  money  secured 
by  the  said  indenture  and  every  of  them,  and  also  the  prindpal 
and  interest  money  intended  to  be  thereby  secured. 

It  was  ai^gued  before  us  on  behalf  of  the  plaindff,  that 
the  fiict  of  a  loan  involved  in  it  a  liability  to  pay  and 
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subjected  the  borrower  to  an  action  of  debt;  and  that  the 
circamstance  of  a  mortgage — a  chaige  upon  land,  being 
given  to  secure  it  did  not  afiect  the  riirht  of  the  lender  v. 
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to  sue  the  borrower,  and  a  ca^  of  YaUs  v.  Asian{a)  was 
cited.  On  the  other  hand  it  was  argued  on  behalf  of  the 
defendant,  that  the  lending  and  borrowing  of  money  is  like 
any  other  contract,  and  that  the  right  of  the  lender  and 
the  liability  of  the  borrower  depends  upon  the  contract 
between  them ;  and  that  there  was  no  reason  why  in  the 
case  of  a  loan  of  money  the  ordinary  rule  should  not  apply, 
viz.,  that  where  the  contract  is  reduced  to  writing  in  order  to 
define  and  give  evidence  of  the  transaction  between  the 
parties,  that  the  writing  and  the  writing  alone  should  regulate 
their  respective  rights  and  liabilities ;  and  that  the  absence 
of  the  ordinary  absolute  covenant  to  pay  in  the  indenture 
of  the  19th  September,  1843,  and  the  presence  of  another 
covenant  whereby  the  defendant  covenanted  to  pay  not 
absolutely  but  only  out  of  such  monies  as  should  come  to 
his  hands,  coupled  with  the  tact  that  he  was  a  mere  trustee 
and  had  no  peraonal  interest  in  the  transaction,  shewed 
that  it  was  never  intended  to  create,  as  between  him  and 
the  plaintiff,  the  relation  of  creditor  and  debtor  as  upon  a 
simple  loan  of  money.  The  maxim,  **  ezpressio  unius  est 
exclusio  alterius''  was  pressed  upon  us  as  applying  to  this 


Upon  consideration,  we  think  the  argument  on  behalf  of 
the  defendant  ought  to  prevail,  and  that  the  rule  to  enter  a 
nonsuit  ought  to  be  made  absolute.  If  the  iacts  were  the 
same  as  in  Yates  y.  Aston  we  should  act  upon  that  authority. 
The  Court  there,  in  giving  judgment,  say,  that  the  advance 
being  made  at  the  request  of  the  defendant  raised  a  con- 
tract by  parol  for  the  repayment  which  was  not  mei^ged  in 
the  security  of  a  higher  nature.    In  the  present  case  the 

(a)  4  Q.  B.  1S2. 
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question  is,  whether  a  contract  by  parol  can  be  implied  for 
the  repayment  where  there  is  an  express  covenant  under 
-,     "-  seal  relative  to  it    The  rule  of  law.  as  well  as  of  reason 

Blackmobe. 

and  good  sense,  i%  **  expressum  facit  cessare  taciturn  ;'*  and 
where  there  is  an  express  covenant  that  the  defendant  shall, 
out  of  the  trust  funds  which  shall  come  to  his  bands  and 
the  personal  estate  of  his  testator  (which  was  not  included 
in  the  mortgage  security),  pay  the  sum  advanced,  we  think 
it  impossible  to  conclude  that  at  the  same  time  he  made 
himself  absolutely  liable  for  the  payment  of  it  simpliciter; 
and  at  all  events  to  do  so  would  be  to  create  a  contract  by 
implication  different  from,  and  much  more  onerous  than, 
that  entered  into  by  the  express  words  used,  and  this 
against  a  trustee  having  no  personal  interest  whatever  in 
the  transaction. 

The  Court  of  Queen's  Bench,  in  the  case  cited,  stated 
that  there  was  no  covenant  in  the  mortgage  deed,  either 
express  or  implied,  upon  which  an  action  for  the  money 
advanced  could  be  mentioned.  In  the  present  case  there 
is  a  covenant  expressly  upon  the  subject,  although  a  limited 
one.  This  circumstance  therefore  distinguishes  it  from 
Yates  V.  Aston*  Several  cases  were  cited  from  the  Courts 
of  equity,  by  which  it  seems  established  that  a  trustee,  with 
power  to  sell  in  order  to  raise  money,  is  not  authorized  to 
borrow  money  on  mortgage.  This  may  be  so,  and  may 
possibily  render  the  plaintiff's  security  a  bad  one,  but  it  can 
be  no  reason  why  a  contract  should  be  implied,  as  against 
the  defendant,  more  onerous  than  the  one  which  he  entered 
into  upon  the  same  subject-matter  by  deed  under  seal, 
purposely  prepared  and  executed  by  both  parties  in  order 
to  give  effect  to  the  agreement  between  them.  The  rule 
wUl  therefore  be  absolute  to  enter  a  nonsuit 

Rule  absolute. 
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Cabolinb  Dbgo»  Administratrix  of  James  Deqq,  deceased, 

v.  The  Midland  Railway  Company.  fa,  21. 

JL  HE  declaration  stated  that  the  said  James  Degg,  before  The  mle  of 

and  at  the  time  of  the  committing  of  the  grievances,  &a,  mMku  is  not 

was  assisting  in  the  turning  and  removal  from  one  place  to  j^i^oosible  to 

another  place  of  a  railway  truck  in  and  upon  a  certain  i^^JJl'^J* 

railway,  and  the  defendants  were  possessed  of  a  railway  "^km^* 

locomotive  engine  and  divers  other  trucks,  and  were  by  «fafeUpw- 

their  servants  moving  and  propelling  the  same  over  and  eoane  of  their 

along  the  said  railway :  and  the  defendants  by  their  said  employment, 

servants,  carelessly,  negligently  and  improperly  moved  and  eaaeofaper- 

propelled  the  said  trucks  upon  and  against  the  said  truck  j^li^M^lst 

which  the  said  James  Degg  was  so  assisting  in  turning  and  J[JJ^^^|5,^ 

removing,  without  giving  any  notice  or  warning  to  the  said  ^T"*"^ 
James  Degg  of  their  intention  so  to  do,  or  taking  any  reason-      Therefore, 

^  ^  ^      "  where  the  ser- 

able  or  proper  precautions  to  avoid  or  prevent  the  damage  and  Tants  of  the 

lujuiy  to  the  said  James  Degg  as  hereinafter  mentioned ;  raUway  Com- 

and    thereby  and    by  the    negligence,   carelessness    and  Sii^iig  airack 

improper  conduct  of  the  defendants  by  their  servants  in  ^a ape«oo*' 

that  behalf,  the  said  James  Degg  was  knocked,  jammed  ™fe™Dt 

and  squeezed  between  a  part  of  the  said  truck  which  he  ^  ***®  defend- 

*■  ^  anti  Toluntered 

was  so  assisting  in  turning  and  removing  and  a  certain  to  assist  them, 

wall  there,  and  he  was  thereby  greatly  hurt,  bruised  and  engaged,  other 

injured,  insomuch  that  by  reason  thereof  the  said  James  defendanu 

Degg  afterwards,  and  within  twelve  calendar  months  next  propST^  a 

before  the  commencement  of  this  suit,  died,  leaving  the  ^|^]['^i^y* 

said  Caroline  Degg,  his  wife,  &c.,  him  surviving,  &c.  SaSb1>f*the 

person  who  so 
▼olonteered :   and  the  servants  were  persons  of  competent  skill  and  the  defendants  did  not 
authorise  the  negligence. — Hthi,  that  the  defendants  were  not  liable  to  an  action  by  the  personal 
representative  of  the  deceased. 
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1857.  Pleas— Fine  root  gail^.    Seooodl j :  that  befixe  and  at 

^"^^      the  time  wben,  &&,  the  said  James  Degg  was  volantarily 


assisting  and  acting  with  certain  senrants  of  the  defendants 
Railway  Co.  in  turning  and  removing  the  said  truck  in  the  dedsralion 
iint  mentioned  fiom  one  place  to  another  place  apon  die 
defendant's  nulwaj;  and  that  the  said  other  serrantn  of  die 
defendants  bj  whose  nq^ligence,  carelessness  and  improper 
conduct  the  said  damage  and  injury  to  the  said  James 
Degg  are  alleged  to  have  accrued,  were  at  the  said  time 
when,  &C.,  persons  of  onUnaiy  skill  and  care  to  moTc  and 
propel,  and  were  competent  to  move  and  propel,  the  said 
trucks  in  the  declaration  secondly  mentioned,  over  and 
along  the  said  raQway,  in  a  proper  manner,  and  so  as  not 
to  occasion  any  damage  or  injury  to  the  said  James  Dqgs^ 
the  said  servants  of  the  defendants,  or  any  of  them,  whilst 
employed  in  turning  and  moving  the  said  turntable;  and 
the  defendants  further  say  that  the  siud  alleged  negligence, 
cssrelessnesB  and  improper  conduct  of  the  said  servants  of 
the  defendants  in  that  behalf,  were,  at  the  said  time  when, 
&c.,  and  always,  wholly  unauthorized  by  and  without  the 
knowledge,  licence,  or  consent  of  the  defendants. 

Beplications  taking  issue  on  both  pleas. 

Demurrer  to  second  plea. 
f  At  the  trial  before  AUenan,  B.,  at  the  Gloucester  Sum- 

mer Assizes,  1856  (a),  it  appeared  that  the  action  was 
brought  by  the  widow  and  administratrix  of  one  James 
^^ggy  to  recover  compensation  for  the  death  of  her  hus- 

(a)  The  cause  had  been  preia-  trial  on  the  ground  that  the  Ter- 

onaly  tried  before  Cre$$wdl^  J^  diet  was  against  evidenoe ;  and 

at  the  Gloucester  Spring  Assizes,  the  Court   having  intimated   a 

1856,  when  a  verdict  was  found  doubt  whether  the  defence  was 

for  the  plaintiff.    On  this  occa-  open  under  the  plea  of  not  guilt  j, 

sion  the  only  plea  was  **Not  the  second  plea  was  aAerwards 

guilty.**    In  last  Trinity  Term  a  added, 
rule  was  made  absolute  for  a  new 
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band  under  the  following  circttmBtance& — ^The  deceased, 
who  was  in  the  employ  of  Meaan.  Pickford,  the  camere, 
waa  engaged  in  unloading  a  truck  upon  a  siding  at  the  »• 

Cheltenham  Station  of  the  Midland  Railway  Company.  Railway  Go. 
Next  to  the  truck  was  a  turntable  at  which  three  servants 
of  the  Company  were  attempting  to  turn  a  truck,  and  two 
or  three  yards  beyond  the  turntable  was  a  goods  shed. 
The  deceased,  who  was  in  the  shed,  observing  that  the 
men  had  difficulty  in  turning  the  truck  on  the  turntable, 
called  out  to  them  to  stop  and  he  would  help  them,  and  he 
immediately  jumped  down  from  the  shed,  and  came  to 
their  assistance.  Whilst  he  was  poshing,  with  his  head 
close  to  one  of  the  buffers  of  the  truck  on  the  tomtable,  a 
steam-engine,  which  came  into  the  siding  for  the  purpose 
of  ''shunting*'  some  empty  trucks,  forced  those  trucks 
against  the  nearest  truck  to  the  turntable,  and  that  truck 
was  in  consequence  driven  against  the  truck  on  the  turn- 
table, and  caused  the  latter  truck  to  be  driven  beyond  the 
rim  of  the  turntable  towards  the  shed,  by  means  of  which 
the  head  of  the  deceased  was  fixed  between  the  bufifer  of 
the  truck  and  the  wall  of  the  shed,  and  he  afterwards  died 
from  the  injuries  which  he  received.  Evidence  was  ad- 
duced to  shew  that  there  was  negligence  on  the  part  of  the 
engine-driver  in  not  sounding  the  whistle,  and  that  the 
signal-man  had  omitted  to  stop  the  engine  in  due  time. 
On  these  points,  however,  there  was  conflicting  testimony. 
The  learned  Judge  left  it  to  the  jury  to  say,  whether  the 
injury  was  caused  by  the  negligence  of  the  defendants' 
servants,  telling  them  that  in  such  case  the  pluntiff  was 
entitled  to  the  verdict  on  the  first  issue.  With  respect  to 
the  second  issue,  his  Lordship  told  the  jury  that  if  the 
defendants'  servants  on  other  occasions  were  persons  of 
ordinary  skill  and  care,  and  competent  to  ''shunt**  the 
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1857.       tninsy  they  ought  to  find  that  issue  for  the  defendaDts, 

P^^        even  though  their  senrants  were  on  this  occauon  guilty  of 

MidiLaiib     ^«gl»genoe.    The  jury  found  a  verdict  for  the  plaiptiflF  on 

Kailwat  Co.   the  first  issue,  and  for  the  defendants  on  the  second,  and 

leave  was  reserved  to  the  defendants  to  move  to  enter  a 

verdict  for  them  on  the  first  issue. 

Keating^  in  the  following  Term,  obtained  a  rule  nisi 
accordingly,  on  the  grounds  that  the  defendants  were 
entitled  to  the  verdict  on  proof  of  the  fects  stated  in  the 
second  plea;  and  also  that  the  deceased  D^gy  being  on 
the  Company's  premises  without  their  knowledge  or  con- 
sent, they  were  not  liable  to  him  for  their  negligence. 


Pigctt^  Serjt.  {SUnnsr  with  him),  aigued  {a)  in  support  of 
the  demurrer,  and  shewed  cause  against  the  above  rule. — 
The  plea  afibrds  no  answer  to  the  action,  because  it  admits 
that  the  injuiy  was  caused  by  the  act  of  the  defendants* 
servant&  That  act  was  an  act  of  commission,  and  though 
it  was  not  of  itself  illegal,  the  defendants  are  responuble 
because  they  did  not  take  due  care,  by  giving  notice,  to 
prevent  the  injury.  In  Bird  v.  Hotbrook  (ft)  the  plaintifi^, 
who  was  a  trespasser,  was  wounded  by  a  spring  gun  set  by 
the  defendant  in  his  garden,  without  notice,  and  it  was 
held  that  the  defendant  was  liable  to  an  action.  There  the 
act  of  placing  the  spring-gun  was  not  of  itself  ill^^  but 
only  became  so  by  reason  of  the  consequences.  Bird  v. 
HcJbrook  was  preceded  by  Deane  v.  Clayton  (c)  and  HoU  v. 
WUhes  {d).  In  Deane  v.  Clayton  the  plaintifiTs  dog,  whilst 
in  pursuit  of  a  hate,  was  killed  by  a  spike  placed  by 
the  defendant  on  his  land  for  the  protection  of  his  pre- 
serves; and  the  Court  were  equally  divided  in  opinion  as 

(a)  In  last  Michaelmas  Term,  (h)  4  Bing.  628. 

November   22,    and   in   Hilary  (c)  7  Taunt.  489. 

Term,  January  14.  (cQ  8  B.  &  Aid.  304. 
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to  whether  the  action  was  maintainable,    llott  v.  JVilkes  (a)       ]  857. 

decided  that  a  trespasser,  who  has  Jtatice  that  a  spring-gun      ^"dbocT' 

is  set  in  a  wood,  although  he  may  be  ignorant  of  the  parti-  v* 

cular  spot  where  it  is  placed,  cannot  maintain  an  action  for   Rahwat  Co. 

injury  done  him  by  firing  the  gun.    [PoOockf  C.  B. — In 

that  case  the  Court  intimated  an  opinion  that  if  a  trespasser 

injured  himself  in  endeavouring  to  get  over  a  wall  stuck 

with  spikes  or  broken  glass,  the  owner  would  not  be 

liable.]    The  reason  is  that  the  trespasser  woul^  have 

distinct  notice  of  the  danger.     [Bramwett,  B. — Suppose 

an  old  well  in  a  garden  is  covered  with  a  rotten  cover,  if  a 

trespasser  fell  through  it,  would  the  owner  be  liable  ?  Then 

suppose,  further,  that  the  owner  had  placed  on  the  well  a 

rotten  cover,  would  that  make  any  diflerence?]     He  would 

be  liable  for  the  injury  resulting  from  his  neglect  to  give 

notice  of  the  danger.    The  cases  referred  to  shew  that 

where  an  injury  results  to  a  person  from  the  wilful  act  of 

another,  he  is  liable  to  an  action,  notwithstanding  the 

person    injured  was  a   trespasser.     The    same  principle 

applies  to  an  injury  resulting  from  negKgence.    Lynch  v. 

NuTdin{b)y  Davis  v.  Jlaiifi(c),  Barnes  v.   fFard(d),  are 

authorities  that  a  person  may  maintain  an  action  for  injury 

caused  to  him  by  the  negligence  of  another,  although  that 

injury  would  never  have  occurred  but  for  his  own  unlawful 

act.     [PoUockf  C.  B. — Suppose  A.  is  carrying  through 

a  crowded  thorough&re  a  quantity  of  corrosive  acid  in  a 

thin  vessel,  and  B.  negligently  runs  against  him,  whereby 

the  vessel  is  broken  and  A.  is  injured,  is  A.   entitled 

to    maintain    an    action  ?]       A    person    who    is   guilty 

of  negligence,  and  thereby  produces  injury  to  another, 

cannot  set  up  as  a  defence  that  the  mischief  would  not 

have  arisen  if  the  person  injured  had  not  himself  been 

(a)  3  B.  &  A.  304.  (c)  10  M.  &  W.  546. 

lb)  1  Q.  B.  29.  Id)  9  C.  B.  392. 
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goflty  of  n^'gence:  Bigbf  r.  llmntf(<i):  artaOimd  r. 
"^^      C%<9i2»i(i>    %;7a  ▼.  iV!»pSa2f(c)  proceeded  on  t^ 
MiD^liAMB     *^  ^  plaintiff  had  brought  the  mischief  whoUy  upon 
EailwaxCo.  himselC    The  cironmstaoce  of  the  deceased  having  been  a 
volunteer  does  not  afiect  the  right  of  action.    In  Paigntm 
▼.  fFallaee(d),  Loid  Cramoarihy  C,  after  obaerraig  that  a 
master  is  not  by  the  kw  of  Engbnd  responnble  for  injoiy 
caosed  to  one  servant  by  the  negligence  of  another,  said, 
"  When,  however,  the  accident  happens,  not  to  a  servant 
but  to  a  stnmger,  a.  e.,  to  one  of  the  public,  the  master  is 
bound,  both  m  England  and  Scotland,  to  make  reparadon." 
IPoBock,  C.  B.— That  means  one  of  the  public  generally, 
not  a  person  who  volunteers  to  help  servant&]    The  doc- 
trine laid  down  in  PriesOey  v.  FaiBkr{€)  applies  only  to 
hired  servants.    The  prindple  is,  that  a  servant;  when  he 
hires  himself,  undertakes  to  run  all  ordinary  risks  of  the 
service,  including  the  negligenoe  of  feUow-servants:  Hutch- 
huan  V.  The  York,  NewcaHle  and  Berwick  BaSway  Com- 
/^'^(A  f^gM  ▼•  Fox(y).    In  this  case,  the  deceased 
could  have  no  knowledge  of  the  risk,  and  there  was  no 
undertaking  on  his  part  to  incur  it    The  dedaradon 
charges  an  act  of  commission,  not  of  mere  omisnon.    That 
distinction  is  pointed  out  by  Braxnwdlt  B.,  in  his  judgment 
in  Sauthgaie  v.  Stanley  {k}.    Where  the  act  is  one  of  com- 
mission a  trespasser  would  beentided  to  maintain  an  acdon, 
and  a  volunteer  cannot  be  in  a  worse  posidon. — He  also 
referred  to  The  Mancheeier,  SheffiM  and  Lincobahire  BaU-^ 
way  Company  v.  Walli$  (t ). 

Keating  and  PhipMm  appeared  for  the  defendants,  but 

(a)  6  EzcL  240.  (/)  5  Exeh.  343. 

(p)  Id.  243.  (jg)n  Exch.  832. 

(c)  9  Exch.  302.  (A)  AmU,  p.  247. 

(d)  1  Blaoq.  74S.  (t)  14  C.  B.  213. 

(e)  3M.&W.1. 
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the  Court  said  that,  as  at  present  advised,  it  was  not 
necessary  to  hear  them  on  either  question.  Tbej  referred 
to  Tarratd  v.  WM  (a).  ^  «'• 

Cur.  ado.  vult.       Bailwai  Co. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B.— In  this  case  there  were  two  questions 
for  our  determination,  the  first,  whether  the  plea  demurred 
to  was  good,  the  second,  whether  the  verdict  found  for  the 
plaintiff  on  the  general  issue  should  stand  or  be  entered  for 
the  defendants.  We  reserved  our  judgment,  not  from  any 
doubt  on  the  merits  of  the  dispute  between  the  parties, 
but  fix>m  a  diflSculty  as  to  the  point  of  pleading  raised  by 
the  second  question. 

The  facts  stated  by  the  declaration  and  the  plea  demurred 
to  may  be  thus  summed  up.  The  defendants  were  pos- 
sessed of  a  railway  and  carriages  and  engines ;  their  servants 
were  at  work  on  the  railway  in  their  service  with  those 
carriages  and  engines:  the  deceased  voluntarily  assisted  some 
of  them  in  their  work :  other  of  the  defendants*  servants 
were  negligent  about  their  work,  and  by  reason  thereof  the 
deceased  was  killed :  the  defendants*  servants  were  persons 
competent  to  do  the  work:  the  defendants  did  not  authorize 
the  negligence. 

We  are  of  opinion  that,  under  these  circumstances,  the 
action  is  not  maintainable.  The  cases  shew  that  if  the 
deceased  had  been  a  servant  of  the  defendants,  and  injured 
under  such  circumstances  as  occurred  here,  no  action  would 
be  maintainable :  and  it  might  be  enough  for  us  to  say  that 

t)iose  cases  govern  this,  for  it  seems  impossible  to  suppose 

• 

(a)  18  C.  B.  797. 
VOL.   L — v.   8.  E  E  B  EXCH. 
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that  the  deoeaged,  by  TOlunteering  his  seraeefl^  can  lunre  an  j 
greater  rights  or  impoee  any  greater  daty  on  the  defendants 
KiDLUTD  ''^*"  ^ould  have  existed  had  be  been  a  hired  servant  But 
RuLWAT  Co.  we  were  pressed  by  an  expression  to  be  found  in  those  cases 
to  the  effect  that  **  a  servant  undertakes  as  between  him  and 
the  master  to  run  all  ordinary  risks  of  the  service,  including 
the  negligence  of  a  fellow-servant:**  Wiggeti  v.  Fox{a)\ 
and  it  was  said  there  was  no  such  undertaking  here.  But 
in  truth  there  is  as  much  in  the  one  case  as  in  the  other ; 
the  consideration  may  not  be  as  obviouSf  but  it  is  as  com- 

» 

potent  for  a  man  to  agree,  and  as  reasonable  to  hold  that  he 
does  agree,  that  if  allowed  to  assist  in  the  work,  though  not 
paid,  he  will  take  care  of  himself  from  the  negligence  of 
his  fellow-workmen,  as  it  would  be  if  he  were  paid  for  his 
services. 

But  we  were  also  told  that  there  was  and  ooald  be 
no  agreement ;  that  Degg  was  a  wrongdoer,  and  therefore 
the  action  was  maintainable.  It  certainly  would  be  strange 
that  the  case  should  be  better  if  he  were  a  wrongdoer  than 
if  he  had  not  been.  We  are  of  opinion  that  this  aigameut 
cannot  be  supported.  We  denre  not  to  be  understood  as 
laying  down  any  general  propoution  that  a  wrongdoer 
never  can  maintain  an  action.  If  a  man  commits  a  trespass 
to  land,  the  occupier  is  not  justified  in  shooting  him,  and 
probably  if  the  occupier  were  sporting  or  firing  at  a  mark 
on  his  land,  and  saw  a  trespasser,  and  fired  carelessly  and 
hurt  him,  an  action  would  lie.  Nor  do  we  desire  to  give 
any  opinion  on  the  cases  cited  of  Bird  v.  HoUrook  (b),  and 
Lynch  V.  Nurdin  (c).  But  it  is  obvious,  and  a  truism,  to  say 
that  a  wrongdoer  cannot;  any  more  than  one  who  is  not 

(a)  n  Exch.  832.  (b)  4  Biog.  626. 

(c)  1  a  B.  29. 
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a  wrongdoer,  maintain  an  action,  unlesB  he  has  a  right  to        JS67» 

complain  of  the  act  causmg  the  injury,  and  complain  thereof     ^^^ 

against  the  person  he  has  made  defendant  in  the  action.      .^  «•   . 

Now  it  may  be,  that  had  the  mischief  here  resulted  firom   BailwatCo. 

the  personal  act  of  the  master,  he  knowing  that  the  deceased 

was  there,  the  master  would  have  been  liable;  and  that 

as  the  defendants*  servants  knew  the  deceased  was  on  the 

railway,  and  because  they  knew  that,  were  guilty  of  a  wrong 

to  him,  they  are  liable  to  an  action ;  but  on  what  reason  or 

principle  should  the  defendants  be  ?    If  a  servant  is  driving 

his  master  in  a  carriage,  and  a  person  gets  up  behind,  and 

the  servant,  knowing  it,  drives  carelessly  and  injures  that 

person,  the  servant  may  be  liable,  but  why  the  master? 

The  law,  for  reasons  of  supposed  convenience,  more  than  on 

principle,  makes  a  master  liable  in  certain  esses  for  the  acts  * 

of  hb  servanta-^iot  only  in  esses  in  the  nature  of  contract, 

which  depend  on  different  considerations,  but  in  cases 

independent  of  contract;  such  as  negligent  driving  in  the 

public  streets  when  damsge  is  thereby  done.    This  is  a 

responsibility  the  law  has  put  on  them ;  there  is  a  doty  on' 

them,  to  take  care  that  their  servants  do  no  damage  tp 

others  by  negligence  in  their  work  for  their  master,  or  to 

compensate  the  sufferer  where  such  damage  is  done.    The 

public  interest  may  require  this  for  the  public  benefit ;  but 

why  should  a  wrongdoer  have  power  to  create  such  a 

respouttbility,  and  such  a  duty?  No  resson  can  be  asngned. 

Some  acts  are  absolutely  and  intrinsically  wrong,  where 

they  directly  and  necessarily  do  an  injuxy,  as  a  blow ;  others 

only  so  firom  their  probable  consequences.    There  is  no 

absolute  or  instrinsic  negligence;  it  is  always  relative  to 

some  circumstances  of  time,  ^  place,  or  person.    It  u  not 

negligent  or  wrong  for  a  man  to  fire  at  a  mark  in  his 

own  grounds  at  a  distance  firom  others,  or  to  ride  viy 

B  B  B  2 
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1857.       npidly  in  his  own  paris;  but  it  is  wrong  so  to  fire  near 

"^"^^     to^  and  so  to  ride  on,  the  public  highway;  and  cfaoogh  the 

9.         quality  of  the  act  is  not  altered,  it  is  wrong  in  whoever 

MlDULW        *«mJ..  •••II 

BJUI.WAT  Co.  does  ity  and  so  fiir  it  is  as  though  it  were  intrinsically 
wrong*  So  the  act  of  firing  or  riding  fiist  in  an  indosiune 
becomes  wn»ig  if  the  perfon  doing  it  sees  there  is  some 
one  near  whom  it  may  damage.  But  the  act  is  wrong  in 
him  only  for  the  personal  reason  that  he  knows  of  its 
danger ;  it  would  not  be  wrong  in  any  one  else  who  did 
not  know  that  Now,  for  a  wilful  act  intrinsically  wrong 
by  a  senrant  the  master  is  not  liable.  By  a  parity  of  reason 
he  ought  not  to  be  where  the  act;  not  wrong  in  itself  is 
only  so  tor  reasons  personal  to  the  senrant,  and  his  wilful 
disregard  of  them.  The  master's  liability  ought  to  be 
^  limited  to  that  which  he  may  anticipate  and  guard  against, 
namely,  the  middle  daas  of  cases  we  have  put  However 
this  may  be,  it  seems  to  us  there  can  be  no  action  except 
in  respect  of  a  duty  infringed,  and  that  no  man  by  his  wrong- 
ful act  can  impose  a  duty;  and  as  a  direction  by  the  master 
to  drive  furiously,  or  in  the  way  called  carelessly,  in  his 
park,  would  not  be  wrong  in  the  master,  it  cannot  be  made 
so  by  a  trespasser  getting  there  and  being  hurt,  so  that, 
quoad  the  master,  it  is  damnum  absque  injuria;  and  if  not 
a  wrong  in  the  master  when  expressly  ordered,  it  cannot  be 
if  done  by  the  servant  against  his  orders.  The  defendants 
might,  if  they  had  thought  fit,  have  directed  their  servants 
to  move  and  propel  tracks  against  other  trucks  without  any 
notice  or  precaution ;  in  short,  to  do  what  the  plaintiff  com- 
plains of,  and  if  their  servants  chose  to  work  on  those  terms, 
although  it  might  be  a  wasteful  way  of  using  their  engines 
and  carriages,  no  one  could  say  it  was  wrongful:  then  the 
deceased  cannot  make  it  so  by  coming  there  himself.  Upon 
these  grounds  then,  whether  he  is  considered  a  wrongdoer 
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or  not,  we  are  of  opinion  the  action  cannot  be  maintained,        1857. 
and  that  the  plea  is  good.  p^oo 

The  same  consideration  determines  the  points  of  pleading  niij^^^mj 
in  the  defendante'  favour.  Not  guilty  pute  in  issue  the  Railway  Co. 
act  complained  of.  Now  the  defendants  did  not  by  their 
servants  carelessly,  negligently  and  improperly  move  the 
trucks ;  nor  was  the  deceased  injured  thereby  by  the  negli- 
gence, carelessness  and  improper  conduct  of  the  defendants 
by  their  servants  as  sucL  There  was  no  general  careless- 
ness or  wrong  in  the  act  complained  of;  a  personal  wrong 
only  in  the  defendants'  servants  relatively  to  the  deceased 
being  there.  There  was  therefore,  no  negligence  in  the 
defendants  by  their  servants,  and  they  are  not  guilty.  The 
verdict  on  that  plea,  therefore,  must  be  for  them. 

Judgment  for  defendants  on  the 
demurrer,  and  rule  absolute  to 
enter  the  verdict  for  them  on 
the  first  issue. 


EZCUBQUBa  BBFOBTS. 


FA.i.  Cabltoh  V.  Jx>TKBiNo  and  Othen. 

DedmtioB  for  X  HE  declaration  stated,  that  before  and  at  the  times  of 
thrainiig  sand,  the  oommitting  of  the  g^eirances,  &&,  the  plaintiff  was, 
and  otber  itiiff  ^^d  thence  hitherto  has  been  and  still  is,  lawfully  possessed 
gir^of  of  certain  lands,  closes  and  premises,  and  of  a  certain 
H^^li^'J^  natural  stream  of  water  flowing  from  and  through  other 
wb^r'ib"^'  lands,  lying  near  to  and  above  the  sud  lands  and  closes  of 
dMnoei  was      the  plaintiff,  into  the  sea;  and  during  those  times  the  plaintiff 

obttrnctad  , 

•nd  the  water    was,  and  Still  is,  of  right  entitled  that  the  water  of  the  said 

flowed  Of  er 
andnpon  the 

landi  and  deatroyed  tliair  nrodoce.— Fifth  pleat  tliat  the  defendants  were  the  ooeapien  of  lands 
near  to  and  abote  the  plamtHTs  lands  and  of  a  tin  mine  situate  within  the  lands  of  the  defend- 
ants ;  and  that  the  defendante  and  all  other  occupiers  of  the  lands  and  tin  mine  of  the  defendants, 
for  twenty  years,  &c.,  enjoyed  as  of  right  and  without  interruption,  the  right  from  time  to  time 
as  occasion  required,  at  their  free  will  and  p^asure,  of  working  the  tin  mine  and  winning  there- 
from tin  and  tin  ore,  and  in  the  course  of  so  working  and  winning  the  same,  of  washing  away, 
by  means  of  the  stream  of  water  in  the  deelaradon  mentioned,  where  the  same  flows  through  the 
lands  and  tin  mine  of  the  defendants,  the  sand,  stones,  rubble  and  other  stuff  which  were  dis- 
lodged or  serered  in  the  courseof  so  working  the  tin  mine,  andof  castinff  and  throwing  from  and 
out  of  the  tin  mine  the  sand,  stones,  rubble  and  other  stuff  into  the  said  stream  where  the  same 
flows  through  the  land  and  tin  mine  of  the  defendants^  and  of  having  the  same  washed,  and  carried 
away  by  the  flow  of  the  stream  towards  the  sea,  to  that  part  of  the  channel  of  the  stream  which 
is  situated  within  the  lands  of  the  plaintifl^  as  to  the  lands  and  tin  mines  of  the  defendants 
appertaining,  and  for  the  more  beneficial  enjoyment  thereof,  &c.  The  plea  then  justified  the 
acts  complained  of  in  the  exercise  of  the  above  right.  The  sixth  plea  sileged  an  e^Jovment  of 
the  right  for  fortr  rears.  The  eighth  plea  stated  that  the  land  of  the  plaintiff  and  the  land  and 
tin  mine  of  the  defendante  and  die  channel  of  the  stream  were  within  the  Stannaries  of  Cornwall 
and  subject  to  the  customs  of  the  said  Stannaries,  and  that  there  was  an  immemorial  custom  for 
the  tinners  and  miners  within  the  Stannaries,  working  and  winning  tin  and  tin  ore  from  any  tin 
mine  near  to  a  stream  of  water  flowing  by  sudb  mine,  to  wash  away  in  such  stream  the  sand« 
atones,  and  nibble  which  should  become  aislodgcd  in  the  course  of  working  the  mine,  and  cast 
the  same  into  the  strsam,  &c.  The  ninth  plea  stated  that  the  defendante  and  other  oecupien  of 
the  land  wherein  the  tin  mine  of  the  defendante  is  situate,  for  twentjr  years,  &c.,  enjoyed  as  of 
ri^ht,  and  without  interruption,  the  right  from  time  to  time  as  occasion  required,  at  tboir  free 
will  and  pleasure,  of  using  the  stream  where  the  same  flowed  through  the  lands  of  the  defend- 
ants for  the  purpose  of  getting  such  minerals  as  they  miffht  desire  and  bo  able  to  get  therefrom 
and  for  washing  away  the  sand,  stones,  rubble  and  other  stuff  which  it  might  be  necessary  to  dislodge 
in  the  courM  of  so  getting  the  minerals  and  of  baring  the  same  washed  away  by  the  water  of  the 
stream,  &c.  The  tenth  plea  alleged  an  enjoyment  of  a  similar  right  for  forty  years.  The 
twelfth  plea  alleged  an  immemorial  custom  for  miners  within  the  Stannaries,  working  and  winning 
tin  and  otber  minerals  and  tbiogs  capable  of  being  dug  or  won  from  any  mine  situate  near 
a  stream^  of  water,  to  wash  away  by  means  of  such  stream  the  sand,  stones,  rubble  and  otber 
stuff  which  should  become  dislodged  in  the  course  of  working  the  mine,  &c.  On  demurrer  to 
these  pleas. — HM^  first,  that  the  fifth,  sixth,  ninth,  and  tenth  picas  were  good,  since  the  right 
claimed  in  those  pleas  might  be  the  sul»|ect-matter  of  a  grant.  Secondly,  that  the  eighth 
and  twelfth  pleas  were  also  good,  for  the  custom  alleged  io  those  pleas  was  not  indefinite  or 
unreasonable,  the  user  being  limited  to  the  necessary  workmg  of  the  mine. 
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Stream  should  have  ran  and  flowed,  and  still  should  ran        i857. 
and  flow,  uninterruptedly  in  manner  aforesaid  through  the      ^^"^"^^ 
said  lands  and  closes  of  the  plaintifi,  in  its  natural  and  v. 

LOTKBIXO. 

ordinary  course  and  channel,  and  not  otherwise :  Yet  the 
defendants^  well  knowing  the  premises,  and  being  in 
possession  of  other  lands  above  the  said  lands  so  near  to 
and  above  the  said  lands  and  closes  of  the  plaintiff^,  and  of 
a  certain  tin  mine  and  china  clay  work  situate  within  the 
said  lands  of  the  defendants,  and  then  worked  by  the 
defendants,  heretofore,  to  wit;  on  &&,  and  on  divers  other 
days,  &c,  wrongfully  and  injuriously  cast  and  threw,  from 
and  out  of  the  said  tin  mine  and  china  clay  work  aforesaid 
into  the  said  stream,  divers  large  quantities  of  sand,  stones, 
rubble  and  other  stufi^,  which  were  then  necessarily  washed 
and  carried  down  by  the  flow  of  the  said  stream,  and  were 
thereby  deposited  and  accumulated  in  and  upon  that  part 
of  the  bed  or  channel  of  the  said  stream  which  was  and  is 
situate  within,  and  bounded  on  both  sides  by,  the  said 
lands  and  closes  of  the  plaintifi^,  whereby  the  said  part 
of  the  said  bed  or  channel  then  became  and  was  greatly 
obstructed,  filled  up  and  raised  above  its  natural  and  proper 
level,  and  divers  large  quantities  of  the  waters  of  the  said 
stream,  which  during  the  time  aforesaid  were  hindered  and 
prevented  from  flowing  in  the  ordinary  course  and  channel 
of  the  said  stream  through  and  away  from  the  sud  lands 
and  closes  of  the  plaintiff^  as  they  otherwise  might  and 
would  have  done,  then  penetrated  and  burst  the  banks  of 
the  said  channel  and  flowed  over  and  upon  the  said  lands 
and  closes  of  the  plaintiff;  and  by  reason  thereof  the  said 
lands  and  closes  of  the  plaintiff  became,  and  were  and  are, 
covered  with  sand,  stoqes,  rabble  and  other  stuff,  and  were 
and  are  greatly  injured  and  rendered  unproductive,  and 
also  by  reason  of  the  premises,  divers  woods  and  plantations 
of  the  plaintiff,  the  grass  and  other  produce  then  growing 
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and  being  in  and  apon  the  said  lands  and  closes  of  the 
plaintiff,  were  spoiled,  damaged  and  destroyed,  &c. 
,     V*  Fifth  plea. — That  before  and  at  the  several  times  of  the 


committing  of  the  alleged  grievances,  the  defendants 
the  occupiers  of  the  lands  in  the  declaration  mendoned^ 
near  to  and  above  the  said  lands  and  closes  of  the  pbuntifl^ 
and  of  a  certain  tin  mine,  in  the  declaration  described  as  a 
tin  mine  and  china  clay  work,  sitoate  within  the  said  lands 
of  the  defendants ;  and  that  the  defendants  and  all  other 
occupiers  for  the  time  being  of  the  said  lands  and  tin  mine 
of  the  defendants,  for  the  period  of  twenty  years  next 
before  the  commencement  of  this  suit,  enjoyed  as  of  right 
and  without  interruption,  the  right  from  time  to  time  as 
occasion  required,  at  their  free  will  and  pleasure,  of  working 
the  said  tin  mine  and  winning  therefrom  tin  and  tin  ore, 
and,  in  the  course  of  so  working  and  winning  the  same 
respectively,  of  washing  away,  in,  with  and  by  means  of 
the  said  stream  of  water  in  the  declaration   mentioned, 
where  the  same  flows  by  and  through  the  said  lands  and 
tin  mine  of  the  defendants,  all  or  any  part  of  the  sand, 
stones,  rubble  and  other  stuff,  which  became  or  were  dis- 
lodged or  severed  in  the  course  of  so  working  the  said  tin 
mine  and  winning  the  said  tin  and  tin  ore  as  aforesaid,  and 
of  casting  and  throwing  from  and  out  of  the  said  tin  mine, 
all  or  any  part  of  the  said  sand,  stones,  nibble  and  other 
stuff,  into  the  said  stream  where  the  same  flows  by  and 
through  the  said  lands  and  tin  mine  of  the  defendants;  and 
of  having  the  same  washed  and  carried  away  from  the  said 
lands  and  tin  mine  of  the  defendants  by  the  flow  of  the 
said  stream,  down  the  course  of  the  said  stream  towards  the 
sea,  to  that  part  of  the  bed  or  channel  of  the  said  stream 
which  was  and  is  situate  within  and  bounded  on  both  sides 
thereof  by  the  said  lands  and  closes  of  the  plaintiff  in  the 
declaration  mentioned ;  as  to  the  said  lands  and  tin  mines 
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of  the  defendants  appertaining,  and  in  respect  of  the  last 
mentioned  lands  and  tin  mine,  and  for  the  more  beneficial 
enjoyment  thereof:  that  at  the  said  several  times  when  &c., 
the  defendants,  as  such  occupiers  of  the  said  lands  and  tin 
mine  of  the  defendants,  had  occasion  to  work  the  said  tin 
mine  and  to  win  therefrom  tin  and  tin  ore,  and  did  so 
work  and  win  the  same  respectively ;  and  in  the  course  of 
so  working  the  said  tin  mine  and  so  winning  the  said  tin 
and  tin  ore,  the  defendants  washed  away,  in,  with,  and  hy 
means  of  the  said  stream  of  water,  where  the  same  flows  by 
and  through  the  said  lands  and  tin  mine  of  the  defendants, 
some  part  of  the  sand,  stones,  rubble  and  other  stuff,  which 
became  and  were  dislodged  and  severed  in  the  course  of 
so  working  the  said  tin  mine  and  winning  the  said  tin  and 
tin  ore ;  and  then  cast  and  threw  firom  and  out  of  the  said 
tin  mine  the  last  mentioned  sand,  stones,  rubble  and  other 
stuff,  into  the  said  stream  where  the  same  flows  by  and 
through  the  said  lands  and  tin  mine  of  the  defendants,  and 
allowed  the  same  to  be  washed  and  carried  away  from  the 
said  lands  and  tin  mine  of  the  defendants  by  the  flow  of 
the  said  stream,  down  the  course  of  the  said  stream  towards 
the  sea,  to  that  part  of  the  bed  or  channel  of  the  said 
stream  which  was  and  is  situate  within  and  bounded  on  both 
sides  thereof  by  the  lands  and  closes  of  the  plaintiff  in  the 
declaration  mentioned,  doing  no  unnecessary  damage  to 
the  plaintiff,  as  the  defendants  lawfully  might  for  the  cause 
aforesaid ;  and  by  reason  of  the  premises,  a  small  part  of 
the  last  mentioned  sand,  stones,  rubble  and  other  stuff, 
necessarily  became  and  was  deposited  and  accumulated  in 
and  upon  the  last  mentioned  part  of  the  bed  or  channel  of 
the  said  stream,  and  the  said  part  of  the  said  bed  or 
channel  necessarily  became  and  was  a  little  obstructed, 
filled  up,  and  raised  above  its  natural  level,  and  certain 
small  quantities  of  the  waters  of  the  said  stream,  neces- 
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1857.       sarily  a  little  penetrated  and  burst  the  banks  of  the  said 
v_*-v^_^      channel,  aod  flowed  over  and  opon  the  sud  lands  and 
,     9.  closes  of  the  plaintiff:  qusB  sont  eadem,  && 

liOTSSIHO. 

The  sixth  plea  only  differed  from  the  fifth  in  aUepng  an 
enjoyment  of  the  right  for  forty  yean. 

Eighth  plea. — ^That  the  sud  lands,  closes  and  premises 
of  the  plamtiff,  and  the  said  land  and  tin  mine  of  the 
defendants,  respectively  in  the  declaration  mentioned,  and 
the  bed  or  channel  of  the  said  stream  of  water  in  the 
declaration  mentioned,  before  and  at  the  several  times  when, 
&C.,  respectively  were  and  are  within  the  Stannaries  of 
Cornwall,  and  subject  to  the  customs  of  the  said  Stanna- 
ries; and  that  within  the  sud  Stannaries  there  now  is,  and 
at  the  said  several  times  when  &c  was,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary  has 
been,  a  certain  ancient  and  laudable  custom  there  used 
and  approved,  that  is  to  say,  that  the  tinnere  and  mineis 
within  the  said  Stannaries  lawfully  working  and  winning 
tin  and  tin  ore  from  any  tin  mine  or  tin  woik  within  the 
said  Stannaries,  situate  upon  or  near  to  a  stream  of  water 
running  and  flowing  by  or  through  such  tin  mine  or  tin 
work,  should  have  and  enjoy  the  right  of  washing  away,  io, 
with,  and  by  means  of  such  stream  of  vrater,  where  tbe 
same  flowed  by  or  through  such  dn  mine  or  tin  work,  all 
or  any  part  of  the  said  sand,  stones,  rubble,  and  other  stuff 
which  should  become  or  be  dislodged  or  severed  in  the 
course  of  so  working  the  said  tin  mine  or  tin  work  and 
winning  the  said  tin  and  tin  ore;  and  of  casting  and 
throwing  from  and  out  of  the  said  tin  mine  or  tin  work  all 
or  any  part  of  the  same  sand,  stones,  rubble^  and  other  stuff 
into  the  said  stream  where  tbe  same  flowed  by  or  through 
the  said  tin  mine  or  tin  work;  and  of  having  the  same 
washed  and  carried  away  from  the  said  tin  mine  or  tin 
work  by  the  flow  of  the  said  stream,  down  the  couise  of 
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the  said  stream  towards  the  sea :  that  at  the  several  times 
vfhen,  &a.  the  defendants  as  such  tinners  and  miners     ^ 
within  the  said   Stannaries   were  lawfuUv   working  and  v. 

•^  ,  LOTBKXHG. 

winning  tin  and  tin  ore  from  the  said  tin  mine  of  the 
defendants,  in  the  declaration  mentioned  and  therein  de- 
scribed as  a  tin  mine  and  china  clay  work,  which  said  tin 
mine  then  was  and  is  situate  upon  or  near  to  the  stream  of 
water  in  the  declaration  mentioned^  the  same  then  running 
and  flowing  by  or  through  such  tin  mine:  and  the  defend- 
ants then,  in  exercise  and  enjoyment  of  the  said  right, 
and  by  yirtue  of  and  according  to  the  said  custom,  washed 
away,  in,  with,  and  by  means  of  such  stream  of  water, 
where  the  same  so  flowed  by  or  through  the  last  mentioned 
mine,  some  part  of  the  said  sand,  stone,  rubble  and  other 
stuff  which  became  and  was  dislodged  or  severed  in  the 
course  of  so  working  the  said  tin  mine  and  winning  the 
said  tin  and  tin  ore,  and  then  cast  and  threw  from  and 
out  of  the  last  mentioned  tin  mine  the  last  mentioned 
sand,  stones,  rubble  and  other  stuff  into  the  said  stream 
where  the  same  flowed  by  or  through  the  said  tin  mine, 
and  then  had  the  same  washed  and  carried  away  from  the 
said  tin  mine  by  the  flow  of  the  said  stream,  down  the 
course  of  the  said  stream  towards  the  sea,  to  that  part  of 
the  bed  or  channel  of  the  said  stream  which  was  and  is  situate 
within  and  bounded  on  both  sides  thereof  by  the  lands  and 
closes  of  the  plaintiff,  in  the  declaration  mentioned ;  doing 
no  unnecessary  damage  to  the  plaintiff,  &c. — ^The  plea  then  * 
proceeded  to  allege  (as  in  the  fifth  plea)  that  by  reason 
of  the  premises  a  small  part  of  the  sand,  stones,  rubble 
and  other  stuff  necessarily  became   and    was  deposited 
and  accumulated  in  and  upon  the  bed  or  channel  of  the 
stream,  &c. 

Ninth  plea. — That  before  and  at  the  several  times  of  the 
committing  of  the  alleged  grievances,  &c.,  the  defendants 


LOVI&IHO. 


SXCUBQUER   BEPOUT8. 

were  the  occupiers  of  the  said  lands  in  the  declaration 
Gasltom  "mentioned  near  to  and  above  the  said  lands  and  closes  of 
»f«fi  ^^®  plaintiff,  and  of  the  said  tin  mine  and  china  clay  work 
situate  within  the  said  lands  of  the  defendants:  and  that 
the  defendants,  and  ail  other  occupiers  for  the  time  being 
of  the  said  lands  wherein  the  said  tin  mine  and  china  clay 
work  of  the  defendants  are  situate,  for  the  period  of  twenty 
years  next  before  the  commencement  of  this  suit,  enjoyed 
as  of  right  and  without  interruption,  the  right  from  time  to 
time  as  occasion  required,  at  their  free  will  and  pleasure, 
of  using  the  stream  in  the  declaration  mentioned,  and  the 
water  thereof,  where  the  same  flows  by  and  through  the 
said  lands  of  the  defendants,  for  the  purpose  of  winning 
and  getting  all  such  minerals  and  other  like  products  of  the 
said  lands  as  they  might  desire,  and  be  able  to  win  and  get 
therefrom,  and  for  washing  away  and  removing  all  or  any 
part  of  the  sand,  stones,  rubble  and  other  stuff  which  it 
might  be  necessary  or  convenient  for  them  to  dislodge 
or  sever  in  the  course  of  so  winning  and  getting  the  said 
minerals  and  other  like  products,  or  which  might  be 
collected  or  accumulated  in  the  course  of  winning  and 
getting  the  same ;  and  of  having  all  or  any  part  of  the 
same  sand,  stones,  rubble  and  other  stuff  washed  away  by 
the  water  of  the  said  stream,  where  the  same  flows  by  and 
through  the  said  lands  of  the  defendants,  from  the  said 
lands  of  the  defendants,  by  the  flow  of  the  said  stream 
down  the  course  of  the  said  stream  towards  the  sea,  to  that 
part  of  the  bed  or  channel  of  the  said  stream  which  was 
and  is  situate  within  and  bounded  on  both  sides  thereof  by 
the  said  lands  and  closes  of  the  plaintiff  in  the  declaration 
mentioned,  as  to  the  said  lands  of  the  defendants  apper- 
taining, and  in  respect  of  the  said  last  mentioned  lands, 
and  for  the  more  beneficial  enjoyment  thereof:  that  at  t^e 
said  several  times  when,  &c.,  the  defendants,  as  such  occu- 
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piers  as  aforesaid  of  the  said  lands  of  the  defendants,  being        1867. 
desirous  of  winning  and  getting  the  tin,  minerals  and  also      n""^*^^ 
other  like  products  of  the  said  lands,  to  wit,  china  clay,     ,  *  «• 
did,  in  exercise  of  the  said  right,  use  the  said  stream  and 
water  thereof,  where  the  same  flows  by  and  through  the 
said  lands  of  the  defendants,  for  washing  away  and  remov- 
ing the  sand,  stones,  rabble  and  other  stuff  which  it  was 
necessary  and  convenient  for  them  to  dislodge  or  sever  in 
the  course  of  so  winning  and  getting  the  said  tin,  minerals, 
and  other  like  products  of  the  said  lands,  and  which  were 
collected  and  accumulated  in  the  course  of  so  winning  and 
getting  the  same ;  and  had  the  last  mentioned  sand,  stones, 
nibble  and  other  stuff  washed  away  by  the  water  of  the 
said  stream,  where  the  same  flows  by  and  through  the  said 
lands  of  the  defendants,  from  the  said  lands  of  the  defend- 
ants by  the  flow  of  the  said  stream  down  the  course  of  the 
said  stream  towards  the  sea,  to  that  part  of  the  bed  or 
channel  of  the  said  stream  which  was  and  is  situate  within 
and  bounded  on  both  sides   thereof  by  the   said  lands 
and  closes  of  the  plaintiff  in  the  declaration  mentioned, 
doing    no    unnecessary  damage   to    the  plaintiff,  as  the 
defendants  lawfully  might  for  the  cause  aforesaid. — The 
plea  then  proceeded  to  allege  (as  in  the  fifth  plea)  that  by 
reason  of  the  premises  a  small  part  of  the  sand,  stones, 
rubble  and  other  stuff  necessarily  became  and  was  depo- 
sited and  accumulated  in  and  upon  the  bed  or  channel  of 
the  stream,  &c. 

The  tenth  plea  only  differed  from  the  ninth  in  alleging 
an  enjoyment  of  the  right  for  forty  years. 

The  twelfth  plea  was  similar  to  the  eighth,  alleging  an 
immemorial  custom  for  the  **  miners  within  the  said  Stan- 
naries lawfully  working  and  winning  tin  and  other  mine- 
rals and  things  capable  of  being  dug  or  won  from  any  mine 
or  work  within  the  said  Stannaries  situate  upon  or  Qear  to 
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1857,       a  stream  of  water  rmming  and  flowing  by  or  through  soeh 

^^^^^r-^      mine  or  worke^"  to  **  have  and  enjoy  the  right  of  washing 
Cakltov  .         .  - 

•.  '___     away,  in,  with  and  by  means  of  sach  stream  of  water, 

where  the  same  flowed  by  or  through  such  mine  or  work, 

all  or  any  part  of  the  sand,  stones,  rubble  and  other  stuflF 

which  should  become  dislodged  or  severed  in  the  course  of 

so  working  the  said  mine  or  work,  and  winning  the  said 

tin  and  other  minerals  or  things  capable  of  being  won  from 

such  mine,**  &c. 

Demurrers  and  joinders  therein. 

CoUier  argued  in  support  of  the  demurrers  in  last  Hilary 
Term  (January  21.) — ^The  claim  set  up  in  these  pleas 
cannot  be  supported,  either  by  way  of  prescription  or 
custom.  It  is  a  daim  of  right  by  the  occupiers  of  lands, 
within  which  there  is  a  tin  mine,  to  throw  into  the  stream 
which  flows  through  the  plaintiff's  lands,  stones  and  rubbish, 
without  any  restriction  or  limitation  as  to  time  or  quan* 
tity,  notwithstanding  the  effect  is  to  cause  the  stream  to 
overflow  the  plaintiff's  land  and  destroy  its  produce;  and 
moreover,  the  right  is  not  claimed  as  necessary  fcnr  woriung 
the  mine,  but  for  the  more  beneficial  enjoyment  thereof 
Such  a  claim  b  unreasonable  and  bad  in  law.  In  Vin. 
Abr.  <<  Customs"  (EL)  29,  it  is  said:  <<The  reasons  by 
which  a  custom  is  supported  are  generally  these : — first, 
because  the  party  that  is  bound  by  it  has  benefit  by  it 
Secondly,  that  the  party  that  claims  the  advantage  of  it  is 
at  chaige  by  reason  of  it.  •Thirdly,  that  it  may  have  a 
reasonable  commencement,  or  suppress  firand."  Applying 
those  tests  to  this  case,  it  b  dear  that  the  claim  is  bad  as 
a  custom.  The  party  bound  by  it  has  no  benefit  firom  it; 
the  party  duming  the  advantage  of  it  has  no  charge  in 
respect  of  it,  and  it  is  difficult  to  see  how  it  could  have 
had   a   reasonable    commencement      [Martm,  B.— The 
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words  of  the  Prescription  Act,  3  &  S  WnL  4,  c.  71,  &  2,        1357. 
are,  **  no  dum  which  may  be  lawfully  made  by  custom      J^"'"^'"*^ 
prescription,  or  grant^  &c.     May  not  a  person  legally  v. 

,  LOTXBIHO. 

grant  to  another  the  liberty  of  throwing  rubbish  in  a  stream 
flowing  through  his  lands?]  The  right  here  claimed,  if 
exercised  to  its  full  extent,  would  altogether  deprive  the 
plaintiff  of  the  beneficial  enjoyment  of  his  land.  In 
Brooi&efU  y.  Wtlks  (a)  the  defendant  justified  under  a 
custom  for  the  lord  of  a  manor,  or  his  tenants,  to  sink 
pits  for  the  working  of  his  coal  mines,  and  to  place  the 
rubbish  coming  therefirom  in  heaps  on  the  land  near  such 
pits,  at  the  will  and  pleasure  of  the  lord ;  and  such  a  custom 
was  held  bad.  In  delivering  the  judgment  of  the  Court  of 
Error  in  the  same  case  (&),  Lee,  C.  J.,  said  the  ciistom  was 
void,  ''because  it  was  very  unreasonable,  for  it  laid  such 
a  great  burden  upon  the  tenant's  land,  without  any  con- 
sideration or  advantage  to  him,  as  tended  to  destroy  his 
estate  and  defeat  him  of  the  whole  profits  of  his  land ;  and 
savours  much  of  arbitrary  power,  being  pleaded  to  be  at  the 
will  and  pleasure  of  the  lord,  and  to  do  it  as  often  and  . 
when  he  pleases."  So  here  the  right  is  claimed,  not  at  a 
convenient  time,  and  with  limitation  as  to  the  quanti^  of 
rubbish  thrown  into  the  stream,  but  at  all  times  and 
without  limit,  at  the  will  and  pleasure  of  the  defendant 
Broadbeni  v.  fVSks  shews  that  such  a  claim  is  bad  as  a 
custom,  and  the  reasons  on  which  that  judgment  is  founded 
apply  equally  to  prescription :  Clayton  ▼.  Corby  (c).  Mo 
doubt  some  customs  have  been  supported,  though  they 
tended  to  the  detriment  of  the  owner  of  the  soil,  but  in 
those  cases  the  custom  has  either  been  beneficial  to  the 
community,  or  the  owner  of  the  soil  has  received  compen- 
sation or  derived  a  profit  firom  the  custom.    Thus,  a  custom 

(a)  Willes,  360.  (b)  Wilka  ▼.  Broadbent,  1  Wils.  63. 

(e)  5  Q.  B.  415,  422. 
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1857.  for  Tictuallers  to  erect  booths  at  a  fiur  held  at  certain  times 
of  the  year  on  the  waste  of  a  manor^  P^yuog  a  certain 
sum  to  the  lord,  has  been  held  reasonable:  T^Mon  v. 
Sndth  (a).  There,  however,  the  costom  did  not  destroy  the 
soil ;  it  was  only  exercised  at  certain  times,  and  it  gave  a 
profit  to  the  owner  of  the  soil  for  the  ose  of  the  same.  But 
a  claim  of  right  by  the  occupier  of  a  brick  kiln  to  dig 
and  carry  away  so  much  clay  from  a  close  as  was  at  any 
time  required  by  him  for  making  bricks,  is  bad :  CkofUm 
V.  Corby  {b).  There  Lord  Denmauy  C.  J.,  in  delivering  the 
judgment  of  the  Court,  said:  '*  It  is  observable  that  in  all 
cases  of  a  claim  of  right  in  alieno  solo,  whether  imme- 
diately or  in  any  degree  resembling  the  present,  such  claim, 
in  order  to  be  valid,  must  be  made  with  some  limitation 
and  restriction.**  HUtan  v.  ZAnrd  Granville  {c)  is  also  an 
authority  that  a  claim  which  is  destructive  of  the  subject 
matter  of  the  grant  cannot  be  set  up  by  any  usage.  There 
the  claim  was  to  work  mines  under  dwelling  houses, 
paying  to  the  occupiers  of  the  sur&ce  a  reasonable  com- 
pensation for  damage  thereto,  when  demanded,  but  without 
making  compensation  for  damage  to  the  houses;  and  it 
was  held  that  such  a  right  could  not  be  pleaded  either 
by  way  of  prescription  or  custom.  Rogers,  v.  Brenian  (fy 
in  which  there  was  a  claim  of  profit  in  alieno  solo,  related 
to  the  Cornish  custom  of  tin-bounding.  In  Dyce  v*  Lady 
James  Hay  (e),  the  principle  was  affirmed,  that  '*  there  can 
be  no  prescriptive  right  in  the  nature  of  a  servitude  or 
easement  so  large  as  to  preclude  the  ordinary  uses  of  pro- 
perty by  the  owner  of  the  lands  afiected.**  That  principle 
applies  equally  to  a  custom. 

Montague  Smith  {J.  B.  Karslake  with  him),  contra. — 

(a)  6  A.  &  E.  745.    In  error,  (c)  10  Q.  B.  26. 

9  A.  &  £.  406.  Id)  5Q.  B.  701. 

(6)  5  Q.  B.  415.  (f)  1  Macq.  805. 
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The  claim  may  be  sapported  either  by  way  of  prescription 
or  custom.  It  might  have  been  pleaded  as  derived  from  a  q^^[^ 
lost  grant  That,  however,  is  rendered  unnecessary  by  the 
2  &  3  Wm.  4,  c  71j  s.  2«  as  this  is  a  claim  which  may  be 
lawfully  made  by  grant  within  the  meaning  of  that  Act. 
Prescription  is  founded  on  a  supposed  grant  It  essentially 
differs  from  custom.  A  custom  must  be  reasonable,  but 
there  may  be  a  grant  of  a  right  to  do  something  on  the 
land  of  another  to  his  injury.  The  right  of  tin-bounding 
set  up  in  Rogers  v.  Brenton  (a)  originated  in  grant  {b). 
Here  the  user  does  not  deprive  the  plaintiff  of  the  entire 
enjoyment  of  his  land,  but  merely  encumbers  it  All 
aflSrmative  easements  authorize  the  commission  of  acts 
which,  in  their  very  inception,  are  positively  injurious  to 
another — ^as  a  right  of  way  across  a  neighbour's  land,  or 
a  right  to  dischaige  water — every  exercise  of  which  right 
may  be  the  subject  of  an  action:  Gale  on  Easements, 
p.  15,  2nd  ed.  A  business  which  creates  a  nuisance  may 
have  been  carried  on  for  such  a  length  of  time  that  the 
law  will  presume  a  grant :  Bliss  v.  HaU  (c).  So,  a  person 
may  acquire  a  right  to  dischaige  foul  water  in  a  water- 
course on  the  land  of  another :  Wright  v.  WUHams  {d).  In 
that  case  the  water  was  impregnated  with  metallic  sub- 
stances, here  it  is  mixed  with  sand.  There  is  nothing 
repugnant  in  a  grant  of  this  kind.  Then  it  is  said  that  it 
is  too  indefinite,  but  it  is  impossible  to  define  it  more 
clearly.  Broadbent  v.  fFUks  (e)  was  the  case  of  a  custom, 
which  must  have  a  reasonable  commencement  In  Tyson 
V.  Smith  (f)  Tindal,  C.  J.,  points  out  the  distinction  be- 
tween custom,  and  prescription  which  is  founded  in  grant 

(a)  10  Q.  B.  26.  (d)  1  M,  &  W.  77. 

(b)  Id.  65,  note.  (e)  1  WiUes,  360. 

(c)  5  -Scott,  500.  (/)9A,k  £.  406,  417. 
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In  HilUm  ▼»  Lard  Gramnlk{a)  the  right  diumed  was 
destracdve  of  the  entire  amfsuoe,  and  the  jadgment  of  the 
LoTujsG.  ^^""^  proceeded  on  the  ground  that  even  if  there  had 
been  an  actual  grant  it  would  have  been  void  as  repug- 
nant to  the  subject  matter.  Here  there  may  have  been  a 
grant  of  the  surfiicey  with  liberty  to  use  the  stream  for  the 
purpose  of  working  the  mine.  It  is  not  a  claim  to  deprive 
the  plaintiff  of  the  enjoyment  of  his  Und,  but  merely  to 
use  the  stream  when  the  working  of  the  mine  required  it. 
[Wation^  B.,  referred  to  Smart  v.  Morton (J3)\.  In  Clayton 
V.  Corby  {c)^  which  was  a  case  of  prescription,  the  Court 
founded  their  judgment  on  cases  relating  to  custom;  and 
they  assume  that  the  claim  was  an  indeBnite  dum  to  take 
aU  the  clay»  or,  in  other  words,  to  take  from  the  owner 
the  whole  close.  This  is  not  a  claim  of  profit  a  prendre, 
but  merely  to  burthen  the  land :  Manning  v.  Wasdale  {dy 
It  is  a  good  custom,  because  the  working  a  mine  and 
getting  the  underground  profits  is  as  beneficial  to  the 
community  as  taking  the  surfiu^e  profits.  In  Rogers  ▼. 
Brenton{e)  a  custom  to  enter  on  the  waste  land  of  another 
and  dig  for  tin  ore  was  held  good ;  but  to  keep  possessioD 
without  working  was  unreasonable. 

CoWer  replied. 

Cur,  ado.  vuU, 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B. — ^This  was  a  demurrer  to  several  pleas. 
The  fifth,  sixth,  ninth,  and  tenth  pleas  were  under  the 

(a)  5  Q.  B.  701.  (d)  5  A.  &  £.  758. 

(lb)  5  £.  &  B.  30.  (0  10  Q.  B.  26. 

(c)  5  Q.  B.  415. 
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Prescription  Act  2  &  3  Wm.  4,  c.  71>  &  2,  and  the  eighth 
and  twelfth  pleas  were  founded  on  alleged  customs. 

The  declaration  was  for  fouline,  and  sendine  rubbish  ,  ^' 
down  a  natural  stream  of  water  running  through  the  plain- 
tiflfs  land.  The  effect  of  the  fifth,  sixth,  ninth,  and  tenth 
pleas  was,  that  the  defendant  was  possessed  of  a  tin  mine 
higher  up  the  stream  than  plaintiff's  land,  and  in  respect 
thereof  had  used  as  of  right  the  privilege  of  washing  away 
by  means  of  the  stream  above  the  plaintiff's  land,  the  sand, 
stones,  rubble,  and  other  stuff  which  became  dislodged  or 
severed  in  the  course  of  working  of  the  tin  mine  and  using 
the  tin  and  tin  ore.  The  user  in  some  pleas  was  alleged 
to  have  been  for  twenty  years,  others  of  these  pleas  were 
founded  on  an  user  of  forty  years. 

We  are  of  opinion  that  these  pleas  are  good  in  law. 
The  words  of  the  statute  are :  "  That  no  claim  which  may 
be  lawfully  made  by  any  custom,  prescription,  or  grant,  to 
any  watercourse,  or  the  use  of  any  water  which  shall  have 
been  actually  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  of  twenty  years, 
shall  be  defeated  or  destroyed  by  shewing  only  that  such 
way  was  first  enjoyed  at  any  time  prior  to  such  period 
of  twenty  years,  but  nevertheless  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liable 
to  be  defeated ;  and  when  such  way  shall  have  been  so 
enjoyed  for  the  full  period  of  forty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible." 

This  alleged  privilege  was  a  claim  to  a  water  course 
under  that  Act:  Wright  v.  fFUliams  (a)  but  it  was  con- 
tended that  such  a  privilege  could  not  be  the  subject  matter 
of  grant,  inasmuch  as  excessive  user  might  injure  the  plain- 
tiff's property  to  such  an  extent  as  to  exclude  the  plaintiff 
from  the  entire  enjoyment  of  his  land.     The  question  is, 

.      (a)  1  M.  &  W.  77. 
F  F  F   2 
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1857.        considerations.     The    question    is  whether    or    not    the 
Carlton      ^^^8^™  &&   pleaded  is  good  in  law.     It  is  settled  that  a 
9.  custom  to  be  valid  in  law  must  be  reasonable,  certain  and 

defined.    It  was  objected  that  the   custom  as  pleaded  in 
the  present  case  was  unreasonable   and  indefinite,  as  the 
exercise  of  the  custom  might  go  to  the  destruction  of  the 
plaintifi^'s  land  adjoining  the  stream ;  that   there  was  no 
limit  to  the  user  as  to  times  of  user  or  extent  of  user.     No 
doubt  if  that  were  so  the  pleas  would  be  bad;  but  we  think 
they  are  not  open  to  these  objections.     The  exercise  of  the 
privilege  as  claimed,  was  in  respect  of  working  a  mine  and 
winning  the   ore  where   the  stream    passed  through  the 
defendant's  land.     Thus  the  user  is  limited  to  the  necessary 
working  of  the  mine  and  the  quantity  of  water  sent  down^ 
although  not  expressly  so  alleged.     The  case  of  Wilkes  v. 
Braadbent  (a),  was  pressed  on  us  as  a  conclusive  authority 
against  these  pleas.     In  that  case,  the  tenant  of  the  lord  of 
a  manor  justified  under  a  custom  to  dig  the  mines  and  lay 
the  rubbish  on  the  surface  in  heaps  upon  the  land  near  the 
pits,  at  the  will  and  pleasure  of  the  lord,  and  the  alleged 
custom  was  held  bad  because  it  was  uncertain — ^the  words 
*'  near  to^  were  of  too  great  latitude:  secondly,  because  it 
laid  too  great  burthen  on  plaintifi^,  and  being  at  the  will  of 
the  lord,  savours  of  arbitrary  power.     We  do  not  think  this 
custom  open  to  these  objections.     It  is  not  to  take  the  land 
or  any  part  of  it,  but  merely  to  pollute  the  water  of  this 
stream  in  the  course  of  working  the  mine.     We  do  not  see 
that  this  has  a  tendency  to  destroy  the  plaintifTs  land  or 
exclude  the  plaintiff  from  the  use  of  his  land,  except  to  a 
partial  extent.     We  think  that  the  custom  alleged  is  suffi* 
ciently  definite  and  is   not  unreasonable.     It  is  possible, 
more  stuff  fi*om  the  mine  may  come  down  at  one  time  than 

(a)  1  Wilson,  63;  Willes,  860.  * 
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at  another;  but  that  does  not  shew  that  the  custom  is  bad. 
(See  Tyzon  v.  Smith  (a)).  We  think  that  -as  it  is  to  be 
confined  in  user  to  the  necessary  working  of  the  mine,  &&,  <», 

,  1         .      t  LOVBEINQ. 

that  the  pleas  are  good  and  that  there  must  be  judgment 
for  the  defendants. 

Judgment  for  the  defendants. 

(a)  6  A.  &  £.  745.    In  error,  9  A.  &  E.  406. 


Sharp  v,  Gibbs.  /V6. 9. 

J3Y  agreement  of  the  parties,  the  following  case  was  Tbeplaintiff 

1  A       1  .  m  •        r^        •  and  defendant 

Stated  for  the  opinion  of  this  Court: — The  ship  '* Caroline,"  aereedby 
belonging  to  the  plaintiff,  was  chartered  in  the  beginning  that  tho^Iiun- 
of  the  year  1843  by  the  Emigration  Commissioners,  on  the  JhouiJ*^! 
part  of  her  Majesty*s  government,  to  carry  emigrants  to  jJ®^*°*^~"or" 
Australia ;  and  accordinir  to  the  charter,  the  ship  was  to  ?*!•  "^ 

^  ^  thence  proceed 

toCallao,Pera, 
where  the  captain  should  report  his  arrival  to  Messrs.  O..  who  should  send  the  captain  orders  for 
loading  a  cargo  of  guano  at  the  Chincha  Islands,  to  which  place  the  vessel  should  at  once  pro- 
ceed; and  after  completing  her  loading,  proceed  to  any  safe  port  in  the  United  Kingdom: 
freight  to  be  paid  at  the  rate  of  42.  sterling  per  ton  weight  of  guano.  **  Th%  ownen  gwaramitt 
that  for  the  freight  ofiL  per  ton,  the  $hip  ehail  be  eUspaiehed  from  Auetralia  within  21  day$  after 
arrivais  if  detained  over  21  days  &c.  37. 10«.  per  ton  to  be  the  rate  of  freight.  If  ordered 
from  Sydney  to  Moreton  Bay  the  time  so  occupied  not  to  be  reckoned  in  the  days  as  above.** 
The  vessel  sailed  from  Liverpool  on  the  5th  July,  1853,  and  anchored  inside  Sydney  Heads 
on  the  25th  October,  1853.  She  was  ordered  to  Moreton  Bay,  but  bad  weather  and  the 
insubordination  of  a  portion  of  the  crew  prevented  the  vessel  from  leaving  Sydney  Harbour 
until  the  4th  November,  when  she  proceeded  on  her  voyage,  and  on  the  12th  anchored 
inside  the  Flanders  Rocks  and  outside  Moreton  Bay.  She  was  taken  in  charge  of  a  pilot 
up  the  channel  and  on  the  1 4th  arrived  at  her  anchorage  where  she  remained  until  the 
5th  December.  Some  of  the  crew  having  deserted  and  others  refused  to  work,  the  remainder 
was  not  sufiBcient  to  navigate  the  vessel  safely  to  Callao,  and  no  addition  to  the  crew  could  be 
procured  at  Moreton  Bay.  On  the  5th  December  the  master  caused  the  anchor  to  be  got  up 
and  the  sails  set  by  the  men  who  were  willing  to  work,  with  the  assistance  of  the  harbour  master 
and  pilot's  crew,  and  the  vessel  proceeded  on  her  voyaffe  to  Callao,  but  shortly  afterwards  stopped 
from  the  wind  failing.  During  the  night  several  of  the  seamen  deserted.  On  the  6th  the 
vessel  proceeded  some  distance  further,  when  the  greater  |>art  of  the  crew  refused  to  proceed 
to  Callao,  on  the  ground  that  the  ship  was  not  sufficiently  manned,  and  they  compelled 
the  captain  to  return  to  Sydney.  The  vessel  arrived  at  Svdneyonthe  12th  December  and 
remained  there  until  the  6th  January,  1854,  when  she  sailed  to  Callao,  where  she  ultimately 
arrived  and  brought  home  a  cargo  of  guano. — Heldf  that  under  the  above  circumstances,  the 
ship  was  not  di»patehed  from  Australia  within  twenty-one  days  after  her  arrival,  and  consequently 
that  the  plaintiff  was  not  entitled  to  the  freight  of  4L  per  ton. 
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1857.  call  at  Watson's  Bay,  which  is  situate  about  3|  miles  from 
Bbaxp  *°^  below  Sydney,  in  order  to  receive  orders  whether  to 
proceed  to  Sydney  or  to  Moreton  Bay  for  the  purpose  of 
landing  the  emigrants. 

After  the  making  of  this  charter,  the  plaintiff  made  and 
entered  into  the  following  charter-party,  for  the  homeward 
^ojBf^  with  the  defendants : — 

Charter-Party.  London,  28th  May,  1853. 

It  is  hereby  mutually  agreed  between  W.  Sharp,  owner  of 
the  **  Caroline,"  frc,  on  the  one  part,  and  Messrs.  A.  Gibbs 
and  SonSy  merchants,  on  the  other  part,  as  follows: — That 
the  said  vessel  shall  sail  on  or  in  all  June,  1853,  to  Sydney 
^  Moreton  Bay,  and  thence  proceed  with  all  convenient 
dispatch  to  the  port  of  Callao,  Peru,  and  there  deliver 
what  coals  she  may  take  as  ballast,  where  the  captain  shall 
immediately  report  his  arrival  to  Messrs.  W.  Gibbs  &  Co. 
of  Lima.    That  the  said  vessel  being  then  tig^t,  staunch, 
strongs  and  well   conditioned    for    the    voyage,  Messrs. 
W.  Gibbs  &  Co.  shall,  within  48  hours  after  such  report 
being  received,  send  to  the  captain  orders  for  loading  a 
cargo  of  guano  at  the  Chincha  Islands,  to  which  place  the 
vessel  shall  at  once  proceed.    (Then  followed  other  pro- 
visions not  material  to  the  present  question.)  The  said  vessel 
shall,  after  completing  her  loadings  proceed  to  any  safe  port 
in  the  United  Kingdom,  &c    The  freight  to  be  paid  in 
manner  hereinafter  mentioned,  at  the  rate  of  four  pounds, 
£4,  sterling  in  full  per  ton  of  20  cwt  net  weight  of  guano  at 
the  Queen's  beam,  &c.    (Then  followed  provisions  as  to 
the  mode  in  which  the.  freight  was  to  be  paid.)— The 
owners  guarantee  that  for  the  freight  of  £4  per  ton,  the  ship 
shall  be  dispatched  from  Australia  within  21  days  after 
arrival;  if  detained  over  21  days  and  under  70  days  £3  lO^. 
per  ton  only  to  be  the  rate  of  freight ;  and  if  detained  over 
70  days  £3  per  ton.    If  ordered  from  Sydney  to  Moreton 
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Bay,  the  time  so  occopied  not  to  be  reckoned  in  the  days       1857. 

as  above. 

«  W.  Sharp, 

A.  GiBBs  &  Sons."  ^""*- 

The  '*  Caroline''  sailed  from  Liverpool  on  the  6th  July, 
1853,  and  anchored  inside  Sydney  Heads  on  the  25th 
October,  1853.  Sydney  Heads  are  situate  on  the«east 
coast  of  Australia,  1|  miles  below  Watson's  Bay,  and 
5^  miles  from  the  town  of  Sydney,  and  are  within  the 
harbour  of  Sydney.  The  ship  could  not  get  up  to  Wat- 
son's Bay  on  account  of  the  weather.  On  the  same  morning 
the  captun  went  up  to  the  town  of  Sydney  and  returned 
in  the  evenings  having  receive  orders  to  pursue  his  voyage 
to  Moreton  Bay,  also  on  the  east  coast  of  Australia,  about 
500  miles  to  the  north  of  Sydney,  and  land  the  emigrants 
there. 

The  town  of  Brisbane  is  the  only  town  at  Moreton  Bay, 
and  the  emigrants  were  destined  for  that  place.  There 
was  bad  weather  for  several  days  up  to  the  28th  inclusive ; 
and  it  was  not  reasonably  prudent  for  the  ship  to  put  to 
sea.  The  crew  also  refused  to  work  about  the  27th,  and 
on  the  31st  October  the  captain  was  obliged  to  call  for  the 
intervention  of  the  police  magistrate,  who  came  on  board 
and  took  several  of  the  crew  out  of  the  vessel.  The  insub- 
ordination of  a  portion  of  the  crew  continued  more  or 
less  until  the  4th  November,  and  thereby  prevented  the 
*' Caroline"  from  leaving  the  harbour  of  Sydney,  and  on 
the  4th  November  the  vessel  proceeded  out  of  the  harbour 
on  her  voyage. 

The  **  Caroline"  on  the  12th  November  anchored  inside 
the  Flanders  Rocks  and  outside  Moreton  Bay.  On  the 
12th  the  pilot  came  on  board  of  her,  and  the  sea  log  ended. 
The  **  Caroline"  was  taken  under  the  charge  of  the  pilot 
up  the  channel   on  the  13th,  and  on  the   14th  arrived 
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1857.        &^  ^^^  anchorage,  where  she  remained  until  the  5th  of 
^'^T'^"^      December. 

Sharp 

.»—  '^®  ^^^  ^^  ^^^  "  Caroline"  consisted  originally  of  twenty- 

eight  persons,  besides  the  master;  nine  of  these,  however, 
were  supemnmeraries,  who  were  only  required  whilst  the 
emigrants  were  in  the  ship,  and  who  were  discharged  at 
Moreton  Bay.  The  remaining  twen^-nine  were  bound 
by  their  articles  to  perform  the  whole  voyage  until  the  ship 
returned  to  England.  Nineteen  of  the  twenty-nine  refused 
to  perform  their  duty  at  Sydney  on  the  27th  October,  and 
were  in  consequence  taken  into  custody  of  the  police  on 
the  31st  October,  and  remained  in  the  custody  of  the 
police  until  the  2nd  Novemlter,  when  they  were  brought 
back  on  board  the  ship  in  irons.  Seven  of  them  then 
returned  to  their  duty,  but  the  remaining  twelve  refused, 
and  were  in  consequence  kept  in  irons  on  board  ship  on 
the  voyage  from  Sydney  to  Moreton  Bay,  and  on  the 
arrival  of  the  ship  at  Moreton  Bay  were  lodged  in  Brisbane 
Goal  in  custody.  Three  of  the  twelve  escaped  from  cus- 
tody, and  deserted,  but  the  remaining  nine  were  again 
brought  on  board  the  "Caroline"  in  irons,  on  the  4th 
December,  and  were  put  in  the  forecastle  as  prisoners, 
but  an  hour  afterwards  removed  their  own  irons,  and 
fi^ed  themselves  from  restraint,  still,  however,  refusing 
to  work.  Four  of  the  rest  of  the  crew  also  deserted  at 
Brisbane. 

The  crew  of  the  ship' were  not  sufficient  in  number  to 
navigate  the  vessel  safely  to  Callao,  without  the  assistance 
of  the  nine  men  who  were  refusing  to  work,  and  were 
unwilling  to  proceed  to  Callao.  No  addition  to  the  crew 
could  be  procured  at  Moreton  Bay. 

On  the  5th  December  the  master,  for  the  purpose  of 
proceeding  on  the  voyage  to  Callao,  caused  the  anchor  to 
be  got  up  and  the  sails  set  by  the  men  who  were  so  as 
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aforesaid  willing  to  work  with  the  agsistance  of  the  harbour 
master  and  the  pilot's  crew,  and  the  vessel  proceeded  on 
her  voyage,  but  shortly  afterwards  stopped  from  the  wind  ^' 

falling  light.  On  the  night  of  the  5th  December  seven  of 
the  men  who  had  been  brought  on  board  in  irons,  aAd  one 
who  had  returned  to  his  duty  on  the  2nd  November, 
escaped  from  the  ship  by  swimming  ashore,  and  deserted. 

On  the  6th  December  the  vessel  proceeded  some  dis- 
tance further,  with  the  assistance  of  the  pilot  and  harbour 
master's  crew,  when  the  vessel  being  then  under  weigh,  the 
crew,  with  the  exception  of  the  captain,  the  chief  mate, 
one  seaman  and  a  boy,  refused  to  proceed  on  the  voyage  to 
Callao,  and  required  the  captain  to  proceed  to  Sydney, 
on  the  alleged  ground  that  the  ship  was  not  sufficiently 
manned.  On  the  7th  December  the  same  men  said  they 
would  not  proceed  to  Callao  and  insisted  on  taking  the 
vessel  to  Sydney,  to  which  the  captain  was  forced  to  assent. 
The  whole  crew  who  were  on  board  on  the  6th  and  7th 
December  were  not  sufficient  in  number  to  safely  navigate 
the  vessel  to  Callao. 

The  vessel  arrived  at  Sydney  on  the  12th  December, 
and  remained  the*  until  the  6th  January,  1854,  when  she 
sailed  for  Callao.  Sydney  is  not  on  the  way  from  Moreton 
Bay  to  Callao,  but  is  considerably  out  of  the  course  of  such 
a  voyage.  The  ship  ultimately  arrived  at  Callao,  and 
brought  home  and  delivered  a  cargo  of  guano. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances  stated,  the  plaintiff  is  entitled  to 
the  higher  rate  of  freight  of  4L  per  ton  in  the  charter  party 
mentioned.  If  the  Court  should  be  of  opinion  that  he  is 
so  entitled  then  judgnl^ent  by  default  is  to  be  entered  for 
the  plaintiff  for  563iL  12«.  2d.  If  the  Court  should  be  of 
a  contrary  opinion  then  judgment  of  non  pros  is  to  be 
entered. 
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1857.  Q»um  {Hugh  HiU  with  him)  for  the  {daintifi— The 

"^^^^      question  is  whether,  onder  the  drcamstanoes  stated,  the 

9'  ship  was  dispatched  fiom  Australia  within  twenty-one  days 


after  her  arrival,  within  the  meaning  <yf  the  charter-party. 
It  is  ftibmitted,  first,  that  the  ship  was  bona  fide  dia- 
patdied  within  twenty-one  days,  for  she  hnke  ground  [and 
was  removed  fix>m  her  moorings ;  secondly,  that  the  state 
<yf  the  crew  on  the  5th  December  did  not  neotraliae  that 
dispatch.     The  case  fidk  within  the  prindjde  hud  down  as 
to  policies  in  Amould  on  Insurance,  voL  1,  pi  599.    '^I^ 
however,  the  ship  has  broken  ground  on  her  sea  voyage, 
and  once  got  fiurly  under  sail  for  her  place  of  destination^ 
on  or  hebre  the  day  limited  in  the  warranty,  thoi^  she 
may  have  gone  ever  so  little  a  way,  and  she  afterwards  put 
back  fi^m  stress  of  weather,  <x  apprehension  of  an  enemy 
in  sight,  or  be  stopped  by  an  embaigo,  or  in  any  way  after- 
wards detained,  yet,  as  there  will  still  have  been  a  begin- 
ning to  sail  on  tiie  voyage  intured,  on  or  before  the  day,  the 
warrant  will  be  held  to  have  been  complied  with."    The 
vessel  arrived  in  Sydney  Harbour  on  the  25lh  October, 
1853,  but  could  not  get  up  to  Watson's  Bay  on  account  of 
the  weather;  therefore  that  arrival  was  not  the  arrival 
intended  by  the  charter-party.     The  ship  arrived  at  More- 
ton  Bay  on  the   14th  November,  and  left  on  the  5th 
December,  so  that  she  was  dispatched  within  twenty-one 
days  of  that  arrival      The  captain   sailed  on    the  5th 
December  intending  to  proceed  to  Callao,  but  was  pre- 
vented by  the  mutiny  of  the  crew.     Ehving  broke  ground 
with  a  bona  fide  intention  of  proceeding,  what  took  place 
afterwards  cannot  affect  the  case.    It  was  the  subsequent 
mutiny  alone  which  caused  the  ship  to  be  taken  to  Sydney. 
^Martin,  B. — It  is  clear  that  the  ship  was  not  dispatched 
within  twenty-one  days  within  the  meaning  of  this  charter- 
party:   dispatched  means   really  sailing  on   the  voyage.] 


HILARY  VACATION,   20  VICT.  807 

The  warranty  only  bound  the  ship  tx>  break  ground : 
Thompson  ▼.  Gilkspy(a)»  The  implied  warranty  to  sail 
in  a  sea-worthy  condition  does  not  include  a  warranty  of 
sea-worthiness  throughout  the  voyage :  Amould  on  Insur- 
ance, vol.  1,  p.  656.  Graham  ▼.  Barras  {b)  and  Forshaw  v. 
Chabert{c)  shew  that  if  the  vessel  breaks  ground  with  a 
complete  crew  on  board,  that  is  a  suflScient  compliance 
with  the  warranty. 

Atherton  appeared  for  the  defendant,  but  was  not  called 
upon  to  aigue. 

Martin,  B. — We  are  all  of  opinion  that  the  plaintiff  is 
not  entitled  to  the  higher  rate  of  freight  The  question 
depends  entirely  on  the  meaning  of  the  charter-party  and 
the  facts  stated  as  to  the  voyage.  By  the  terms  of  the 
charter-party  ''the  owners  guarantee  that  for  the  freight 
of  4/.  per  ton  the  ship  shall  be  dispatched  from  Australia 
within  twenty-one  days  after  arrival;  if  detained  over 
twenty-one  days  and  under  seventy  days  3/.  10«.  per  ton 
only  to  be  the  rate  of  freight."  It  is  clear  that  when  the 
ship  arrived  at  Moreton  Bay  she  was  in  Australia;  then 
the  period  ought  to  be  calculated  from  the  time  of  her 
arrival  there,  which  was  the  14th  November,  until  she 
weighed  anchor,  which  was  on  the  5th  December.  I  will 
assume  that  it  was  the  captain*s  intention,*  not  merely  to 
get  out  of  port,  but  bona  fide  to  sail  on  that  day.  In  my 
judgment  it  is  immaterial  what  the  captain  intended,  for 
the  facts  are,  that  when  the  vessel  had  proceeded  a  short 
distance  the  crew  mutinied  and  insisted  on  going  to  Sydney, 
so  that  the  vessel  never  reached  the  turning  point,  but  was 
taken  to  Sydney,  where  she  arrived  on  the  12th  December 

(a)  5  £.  &  B.  209.  (b)  5  B.  &  Adol.  1011. 

(c)  3  B.  &  B.  158. 
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and  remained  until  the  6th  January,  when  she  sailed  for 
CaUao.  Under  these  circumstances  the  question  is,  whether 
the  ship  was  dispatched  from  Australia  within  twenty-one 
days.  It  is  only  necessary  to  advert  to  the  £Eu:ts  and  read 
the  language  of  the  charter-party,  and  it  is  impossible  to 
say  that  the  vessel  was  not  detained  in  Australia  beyond 
twenty-one  days.  We  ought  to  look  to  the  real  meaning 
of  the  parties  and  read  the  charter-party  as  it  would  be 
understood  by  any  sensible  and  intelligent  person,  and  not 
put  a  refined  construction  upon  it  The  rule  with  respect 
to  policies  of  insurance  is  not  the  proper  rule  to  guide  us  in 
a  case  of  this  kind.  What  the  charterer  meant  was,  that 
he  would  pay  the  higher  rate  of  fiieight  if  the  vessel  was 
substantially  dispatched  from  Australia,  within  twenty-one 
days,  on  her  voyage  to  Callao  with  a  reasonable  expecta- 
tion of  going  there.  Instead  of  that  she  remaned  in 
Australia  more  than  a  month  after  she  first  weighed  anchor. 
It  is  impossible  to  say  that  the  vessel  was  dispatched  firom 
Australia  within  twenty-one  days,  when  she  remained  there 
for  thirty-two  days,  though  she  was  kept  by  reason  of  the 
mutiny  of  the  crew.  If  any  one  is  to  sufler  firom  the  im- 
proper conduct  of  the  crew,  it  certainly  ought  not  to  be  the 
charterer,  who  has  no  controul  over  them,  but  the  ship 
owner,  who  is  responsible  for  their  employment 

Bramwell,  B. — I  am  of  the  same  opinion.  The  ques^ 
tion  depends  on  the  foUowing  words: — **  The  owners 
guarantee  that  for  the  fiivight  of  4:1  per  ton  the  ship  shall 
be  dispatched  fix)m  Australia  within  twenty-one  days  after 
arrival."  In  order  to  ascertain  the  meaning  of  the  parties 
we  must  see  what  is  the  meaning  of  the  word  "  dtspatched/* 
Now  leaving  the  previous  facts  out  of  consideration,  and 
supposing  that  the  only  facts  stated  were  the  arrival  of  the 
vessel  at  Moreton  Bay  and  her  subsequent  departure,  it  is 
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dear  that  she  was  more  than  twenty-one  days  in  Moreton  1857. 
Bay.  But  we  are  called  upon  to  say  that  she  was  dis-  ^bar^ 
patched  from  Australia  within  twenty-one  days,  and  not  *'• 

detained  beyond  that  time.  It  is  a  strange  proposition,  that 
a  vessel  which  has  continued  in  the  harbour  for  more  than 
twenty-one  days  has  been  dispatched  within  that  time. 
Mr.  Quain  has  given  no  reason  why  we  should  depart  from 
the  ordinary  meaning  of  the  words  ''  dispatched  from 
Australia,"  that  is,  not  detained  there.  The  authorities 
referred  to  do  not  apply.  The  case  of  Roelandts  v.  Har- 
rison (a)  is  more  analogous  to  the  present  than  any  which 
have  been  cited.  K  the  question  depended  solely  upon  the 
vessel  being  in  a  condition  to  sail,  I  should  also  be  disposed 
to  decide  against  the  plaintiff. 

WaVson,  B. — ^I  entirely  concur.  The  vessel  was  not 
dispatched  from  Australia  within  twenty-one  days,  for  she 
remained  in  Moreton  Bay  beyond  that  time.  The  case  of 
Graham  v.  Barras  (fi)  also  shews  that  she  was  not  dis- 
patched  inasmuch  as  she  was  not  in  a  suflScient  state  to 
perform  the  voyage.  My  judgment,  however,  proceeds  on 
the.  ground  that  she  was  not  dispatched  within  the  meaning 
of  the  charter  party,  since  she  remained  in  Moreton  Bay. 

Judgment  for  the  defendants. 

(a)  9  Exch.  444.  (b)  6  B.  &  Adol.  1011. 
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^^'  ^'  KiBK  and  Others  v.  Gibbs  and  Others. 

2!1*S^-  The  declaration  stated  that  the  plaintiflh  and  the 
prtj,wfaa^  defendants  agreed  by  charter-party  as  foUowsL  London, 
bct^e^the  April  28th,  1854.  It  is  hereby  mutually  agreed  between 
owDenoTa       MessFB.  Kirk,  owners  of  the  <<  Brevet,"  1279  tons  register, 

▼eael  called  ,  ,   __  ^., , 

tlwHreret,**  °®^  measurement,  on  the  one  part,  and  Messrs.  Gibbs, 
fenduiti,  that  Q^^i^chants,  on  the  other  part ;  that  the  said  vessel  now  at 
^raldt^to  ^^  ^**^  "^  ^  Melbourne  or  Port  Phillip,  and  thence 
^ra^eDTMxed  P'°**®^  ^^  ^  convenient  dispatch  to  the  port  of  Callao, 
^  ^  ^  ^  Peru,  where  the  captain  shall  immediately  report  his  arrival 
where  the  to  Messrs.  W.  Gibbs  &  Company,  of  lama:  thit  the 
report  his  am-  said  vessel  being  then  tight,  staunch,  strong,  and  well  con- 
G.  &Co.:  ditioned  for  the  voyage,  Messrs.  W.  Gibbs  &  Company 
being  thttT"^  ^^'  (within  forty-eight  hours  after  such  report  being  re- 
^Snir**aSr^'   ceived)  send  to  the  captain  orders  for  loading  a  caigo  of 

well  condi- 
tioned for  the  Toyage,  Mesm.  G.  &  Co.  should  send  the  c^itain  orders  for  loading  a  caigo  of 
gnano  at  the  ChincSa  Islands,  to  which  place  the  ressel  shcnild  at  once  proceed,  cuUng  on  her 
waj  at  Pisco  to  obtain  the  necessary  pass  to  load,  which  should  be  giren  to  the  captain  bj  the 
charterers'  agents  free  of  expense  wiuiin  twenty-four  hours  of  his  application. — Breach :  that 
the  defendants  made  default  in  protiding  the  agreed  guano^  and  only  provided  an  insufficient 
and  less  qoantity.— Plea :  that  the  port  of  Callao  and  the  Chincha  Islands  are  a  part  of  the 
Republic  of  Peru,  and  that  by  the  laws  of  that  RepuUic  every  vessel  prooeedinf  horn  Callao  to 
the  Chincha  Islands,  for  the  purpose  of  taking  on  board  a  cai^  of  guano,  is  oUiged  to  procure 
fhnn  the  said  government  a  written  pass  so  to  do,  and  the  said  vessel  could  not  lawfully  have 
proceeded  from  Callao  to  the  Chincha  Islands  without  such  pass :  that  the  vessel  was,  afitiBr  her 
arrival  at  Callao,  surveyed  by  officers  of  the  said  government,  and  the  said  government  did,  upon 
the  report  of  the  said  surveyors  refbse  to  give  such  pass,  or  to  allow  the  vessel  to  proceed  to  the 
Chincna  Islands ;  and  thereupon  certain  reparations  were  done  to  the  vessel  by  the  phuntifls  at 
Callao,  and  the  said  ffovemment  did  afterwards  give  a  written  pass  for  the  vessel  to  proceed  to 
the  said  Island,  to  take  in  a  cargo  of  guano,  but  upon  the  condition  expressed  in  the  pass  that 
more  ffoano  should  not  be  placed  on  board  than  would  make  Uie  vessel  draw  eighteen  and  a  half 
feet  of  water :  that  the  vessel  did,  by  virtue  of  such  pass  proceed  to  the  Chincha  Islands,  and  the 
defendants  caused  to  be  loaded  on  board  ber  sufficient  guano  to  make  her  drew  eighteen  and  a 
half  feet  of  water,  and  thev  could  not  without  violating  the  laws  of  the  said  Republic  have  loaded 
a  greater  quantity,  and  if  they  had  done  so  the  vessel  and  cargo  would  have  been  liable  to  seisare 
by  the  said .  government.— ITeU;  on  demurrer,  that  the  plea  was  bad,  since  the  obligation  was  on 
the  defendants  to  procure  the  proper  pass,  and  it  was  not  alleged  that  they  were  prevented  from 
so  doing  by  reason  of  the  vessel  not  being  well  conditioned. 
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guano  at  the  Chincha  blandtt,  to  which  place  the  vessel  1857. 
shall  at  once  proceed,  calling  on  her  way  at  Pisco  to  obtain  "^^ 
the  necessary  pass  to  load,  which  shall  be  given  to  the  «• 

captain  by  the  charterers'  agents  free  of  expense  within 
twenty-four  hours  of  his  application.  After  completing 
her  loading  of  guano,  and  having  obtained  the  necessary 
pass  from  Pisco,  the  vessel  shall  return  for  her  final  clear- 
ance to  Callao,  &C.  (Then  followed  the  usual  clause  as  to 
restraints  of  princes,  &c.,  with  other  stipulations  not  mate- 
rial to  the  present  question).  The  said  vessel  shall,  after 
'Completing  her  loading  as  before  mentioned,  proceed  to 
any  safe  port  in  the  United  Kingdom,  calling  at  Cork  for 
orders  from  Messrs.  A.  Gibbs  &  Sons,  &c. — Averments: 
that  the  plaintifik  did  all  things  necessary  on  their  part  to 
entitle  them  to  have  the  agreed  guano  provided  for  the 
said  ship  at  the  Chincha  Islands,  and  that  the  time  for  so 
doing  elapsed. — Breach :  that  the  defendants  made  default 
in  providing  the  agreed  guano,  and  only  provided  a  quan- 
tity of  guano  insuflScient  and  less  than  the  agreed  guano, 
and  dispatched  the  said  ship  from  the  Chincha  Islands  with 
such  insufficient  quantity,  whereby  the  plaintiff  was  pre- 
vented from  earning  the  freight,  which  according  to  the 
charter-party  would  have  been  payable,  &c. 

Plea. — That  the  port  of  Callao,  and  also  the  Chincha 
Islands,  were,  at  the  time  of  the  making  of  the  charter- 
party,  and  from  thence  hitherto,  within  and  a  part  of  the 
dominions  and  territories  of  the  Republic  of  Peru ;  and 
that  during  all  that  time,  by  the  laws  of  the  said  Republic 
then  and  still  subsisting,  every  vessel  proceeding  from 
Callao  to  the  Chincha  Islands,  for  the  purpose  of  taking  on 
board  a  cargo  of  guano,  was  obliged  to  procure  from  the 
said  government  a  written  pass  or  permit  so  to  do,  and  the 
said  vessel  called  the  *' Brevet"  could  not  lawfully  have 
proceeded  from  Callao,  under  the   said  charter-party,  to 
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the  Chincha  Uaodsy  withoat  sndi  written  pasB  or  permiL 
And  the  defeodaots  Ibither  say,  that  the  said  veaBel,  the 
'^Breret,"  was,  soon  after  her  arriral  at  CaDao  under  the  said 
charter-party  and  previous  to  proceeding  to  the  Chincha 
Uands,  sorveyed  and  examined  by  certain  officers  of  the 
said  govemmenty  and  the  said  gorernment  did,  upon  re- 
ceiving the  report  of  the  said  sarveyor,  refuse  to  give  soch 
pass  or  permit,  or  to  allow  the  stud  vessel  to  proceed  to  the 
said  Chincha  Islands  for  the  purpose  of  loading  a  cargo  of 
guano  there;  and  thereupon  certain  reparations  were  done 
to  the  said  vessel  by  the  plaintiflb  at  Callao,  and  the  said 
government  did  afterwards  give  a  written  pass  or  permit 
for    the    said  vessel   to  proceed  to  the  said    island   to 
take  in  a  caigo  of  guano,  but  upon  the  condition,  ex- 
pressed in  the  said  pass  or  permit,  that  more  guano  should 
not  be  placed  on  board  the  said  vessel  than  would  make 
the  vessel  draw  eighteen  and  a  half  feet  of  water.     And 
the  defendants  say  that  the  said  vessel  did,  by  virtue  of 
such  pass  or  permit,  proceed  to  the  S2ud  Chincha  Islands, 
and  that  they  did,  upon  the  arrival  of  the  said  vessel  at  the 
Chincha  Islands,  cause  to  be  loaded  on  board  her  sufficient 
guano  to  make  her  draw  eighteen  and  a  half  feet  of  water, 
to  wit,  one  thousand  two  hundred  and  seventy-nine  tohs  of 
guano ;  and  that  the  said  vessel  did,  when  loaded,  draw 
eighteen  and  a  half  feet  of  water,  and  that  more  guano 
could  not  have  been  loaded  on  board  her  without  making 
her  draw  more  than  eighteen  and  a  half  feet  of  water,  and 
that  on  that  account  only  the  defendants  refused  to  load 
on  board  her  a  greater  quantity  of  guano  than  was  actually 
loaded.     And  the  defendants  say   that  they  could  not, 
without  violating  the  laws  of  the  said   Republic,   have 
loaded  a  greater  quantity  of  guano  on   board  the  said 
vessel ;  and  that  if  a  greater  quantity  had  been  loaded,  the 
said  vessel  and  cargo  would  have  been  liable  to  seizure  by 
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the  said  government  of  the  said  Republic,  according  to  the        1857. 

said  laws.  '-'^ 

Demamer  and  joinder  thereon.  ^  «- 

Manistyf  in  support  of  the  demurrer. — The  declaration 
alleges  an  absolute  undertaking  by  the  defendants  to  pro- 
cure a  pass  to  enable  the  vessel  to  load  the  agreed  cargo ; 
the  plea  states  that  the  defendants  were  unable  to  procure 
such  a  pass»  but  that  they  obtained  a  pass  upon  the  express 
condition  that  they  should  load  only  a  limited  cargo.  The 
question  then  is,  whether  the  defendants  have  protected 
themselves  by  their  contract  against  the  event  which  has 
occurred.  The  charter-party  contains  no  provision  for 
such  an  event  The  defendants  undertook  to  load  if  the 
vessel  was  tight,  staunch  and  strong;  and  there  is  no  alle- 
gation that  it  was  not  so.  The  plea  merely  states  that  the 
defendants  could  not  get  a  pass  without  a  condition  as  to 
loading,  and  therefore  they  did  not  load  a  suflBcient  cargo. 
But  they  undertook  to  procure  an  unconditional  pass,  and 
they  cannot  exonerate  themselves  from  the  obligation  to 
load  by  saying  that  they  could  not  get  it  Where  the 
charterer  of  a  ship  covenants  to  send  a  cargo  alongside  at  a 
foreign  port,  he  is  not  excused  from  so  doing,  though  all 
intercourse  was  prohibited  by  law,  in  consequence  of  the 
prevalence  of  an  infectious  disorder  at  the  port.  Barker 
V.  Hodgson  {a);  or  by  reason  of  an  embargo:  Hadley  v. 
ClarkeiP),  ToutengY.  Hubbard (c). 

Ckasbtff  ^conivL — ^It  is  conceded  that  a  mere  embargo 
would  not  afford  an  excuse  for  not  loading;  there  must  be 
some  matter  which  renders  the  loading  unlawful,  such  as  a 
blockade.    Here  the  breach  assigned  is,  that  the  defendants 

(a)  3  M.  &  Sel.  267.  (6)  8  T.  B.  259. 

(c)  3  Bos.  &  P.  291,  298. 

Q  Q  O  2 
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1857.       did  not  provide  the  agreed  caigo.    They  plead  that  the 
^^^^      plaintifis  were  not  in  a  position  lawfally  to  receive  such 
«•  cargOi  because  by  the  law  of  the  country  where  the  loading 

was  to  take  place,  it  was  unlawful  to  load  more  than  a 
limited  quantity  in  a  vessel  in  the  condition  of  the  plantifis'. 
There  was  an  implied  undertaking  on  the  part  of  the 
plaintiffs  that  the  vessel  should  be  in  such  a  condition  that 
a  proper  pass  could  be  procured.  It  was  as  much  the  duty 
of  the  plaintifls  as  the  defendants  to  procure  the  pass,  since 
it  was  equally  known  to  both  parties  when  they  entered 
into  the  contract  that  a  pass  was  necessary.  The  meaning 
of  the  charter-party  is,  that  as  regards  the  defendants  the 
plaintiff  shall  be  at  no  expense  and  suffer  no  delay  in 
resect  of  the  pass.  The  defendants  were  not  bound  to 
expose  their  goods  to  the  risk  of  forfeiture.  [^Bramwell^  B. 
In  Rippinghall  v.  Lloyd  {a\  which  was  an  action  by  vendee 
against  vendor,  two  breaches  were  assigned ;  first,  that  the 
vendor  did  not  on  or  before  a  certain  day  deduce  a  good 
title;  secondly,  that  he  did  not  execute  proper  convey-, 
ances.  The  vendor  pleaded  to  the  second  breach,  that  he 
would  have  executed  proper  conveyances  if  the  vendee 
would  have  prepared  and  tendered  them,  llie  vendee 
replied  that  he  did  not  prepare  the  conveyances  because 
the  vendor  did  not  deduce  a  good  title:  and  it  was  held 
that  whatever  the  reason  might  be  which  prevented  the 
vendee  from  tendering  the  conveyances,  still  as  he  did  not 
tender  them,  the  vendor  was  not  bound  to  execute.]  That 
case  is  an  authority  that  the  defendants  may  set  up  as  an 
answer  to  the  breach  that  there  was  no  permit,  even 
though  they  were  bound  to  procure  it.  If  the  ground  of 
action  had  been  that  the  defendants  did  not  procure  a 
permit,  they  might  have  pleaded  that  the  vessel  was  not  in 
such  a  condition  that  a  permit  could  by  the  law  of  the 
country  be  granted.     \Martiny  B. — The  plea  should  have 

(a)  5  B.  &  Adol.  742. 
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contained  an  averment  that  the  vessel  was  not  tight, 
staunch,  strong  and  well  conditioned  for  the  voyage,  and 
that  by  reason  thereof  a  pass  could  not  be  obtained  for 
loading  more  guano  than  would  make  the  vessel  draw 
eighteen  and  a  half  feet  of  water.] 

Martin,   B. — I  am,  of  opinion  that  the  plea  is  bad. 
It    is   consistent  with  every   allegation   in    it    that    the 
vessel  was   tight,  staunch  and   strong,   and   well  condi- 
tioned for  the  voyage,   and    that   being   in  every  way 
fitted   to   bring  home   a   full   cargo,    the   Peruvian   go- 
vernment improperly  refused   to  grant  a  pass.     If  that 
be  the  state  of  things^  the  loss  must  fail  on  the  defendants. 
The  charter-party  provides  that  the  vessel  shall  proceed  to 
the  port  of  Callao,  where  the  captain  shall  report  his  arrival 
to  Messrs.  Gibbs:  'Uhat  the  vessel  being  then,'^  that  is,  at 
Callao,  *^  tight,  staunch,  strong,  &c.,  Messrs.  Gibbs'  shall 
send  to  the  captain  orders  for  loading  a  cargo  of  guano 
at  the  Chincha  Islands,  to  which  place  the  vessel  shall  at 
once  proceed,  calling  on  her  way  at  Pisco  to  obtain  the 
necessary  pass  to  load,  tchich  shall  be  given  to  the  captain  by 
the  charterers*  agents  free  of  expense  within  twenty  four  hours 
of  his  application/*    That  seems  to  me  to  cast  on  the 
defendants  the  obligation  of  procuring  a  pass  to  enable 
them  to  load  a  full  cargo.     If  the  vessel  was  then  tight, 
staunch,  and  strong,  and  the  Peruvian  government  would 
only  grant  a  .limited  pass,  the  defendants  and  not  the 
plaintiflJB  must  suffer  for  it,  for  the  defendants  undertook 
to  procure  the  pass  and  they  were  not  prevented  from  so 
doing  by  any  act  of  the  plaintiffs.     If  the  vessel  was  not  in 
a  proper  condition,  and  in  consequence  the  defendants 
could  only  get  a  pass  for  loading  a  limited  cargo,  I  think, 
as  at  present  advised,  that  the  defendants  performed  their 
contract,  because  there  was  a  failure  on  the  part  of  the 
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1857.       plaintiffii  to  perfbim  what  they  nodertook  to  do,  namdj,  to 

^^"^^^     grive  the  defendants  an  opportunity  of  patting  a  foil  caif^o 

9.  on  board;  for  a  person  most  have  an  opportunity  of  doing 

what  he  undertook  to  do,  before  he  can  he   liable  in 


damages  for  not  doing  it  This  plea,  however,  fiub  to 
shew  that  the  defendants  were  prevented  i]x>m  loading  a 
full  cargo  by  any  act  of  the  plaintiflk 


Bramwbll,  B. — ^I  am  also  of  opinion  that  the 
are  entitled  to  judgment  I  think  that  the  obligation  was 
on  the  defendants  to  get  the  pass;  and  if  their  oUigation 
to  load  were  contingent  en  the  pass  being  got,  BippmhaU 
V.  Lloyd  (a)  is  an  authority  that  they  might  diew  that  they 
had  not  performed  the  condition  precedent  This  is  not 
however  a  condition  precedent,  but  matter  additicmaL  The 
phdntiffii  say  ''you  did  not  load  a  full  cargo  though  we  were 
ready  and  willing  to  receive  it,''-and  it  is  no  answer  fi>r  the 
defendants  to  say,  **  though  you  were  ready  and  willing  to 
receive  the  cargo  we  would  not  load  because  we  could  not 
get  a  proper  pass.**  If  the  defendants  had  said,  '<it  is  not 
true  that  you  were  ready  and  willing^  for  the  vessel  was  in 
such  a  condition  that  the  Peruvian  government  would  have 
prevented  you  from  receiving  a  full  cargo,''  that  might  have 
been  a  good  answer.  The  defendants  however  do  not 
say  that;  but,  admitting  that  the  plaintifls  were  ready  and 
willing  to  receive  the  cargo,  they  say  that  they  did  not  load 
because  the  pass  which  they  got  did  not  authorize  them  to 

do  sa 

Judgment  for  the  plaintiff  (&)^ 

(a)  5  B.  &  Adol.  742. 

(b)  WaUon,  B.,  left  the  Court  in  the  course  of  the  argument. 
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Mahtyn  V,  Williams.  ^<f*-  7. 


c 


OVENANT,— The  declaration  stated  that  Theophilus  Thedeclam- 
Faris  and  Thomas  Gill  being  seized  in  their  demesne  as  that  F.,  being 
of  fee  of  certain  lands  called  Goonamarth,  in  the  parish  of  ofanesute 
St  Me  wan,  on  the  Ist  May,  1 852,  by  a  certain  indenture  then  mnttTto'Se 
made  between  T.  Faris  and  T.  Gill  of  the  first  part,  and  the  i^^^  dig. 
defendant  of  the  second  part,  in  consideration  of  the  rent  work,  and 

*^      '  search  for  china 

thereby  reserved,   and  of  the  covenants  and  agreements  clay,  and  to 

,         .  .  ,  raise,  get,  and 

therein  contained,  demised  and  granted  to  the  defendant,  dispose  of  the 

his  partners  and  fellow-adventurers,  executors,  adminis-  own  use,  to 

trators  and  assigns,  full  and  free  liberty,  licence,  power,  and  ercise  the 

authority  to  dig,  work,  and  search  for  clay,  commonly  called  JJJ  ^^^  ^^^ 

china  clay,  upon  certain  parts  of  the  said  land  delineated  ^/thrS"* 

in  a  certain  map  or  plan  in  the  said  indenture ;  and  the  l^'lfj^^Xl?" 

said  clay,  when  discovered  there,   to  raise,  wash,  cleanse  and  his  assigns 

that  he  would 

and  to  make  merchantable  and  fit  for  sale,  and  to  carry  paycompensa- 

j    ,.  /.        1  .  1    1     .  1   tionto  F.and 

away,  convert  and  dispose  of,  to  his  and  their  own  use,  and  his  assigns,  and 
to  dig,  work,  make  and  bring  such  adits,  pools,  waters,  tenanu.  forall 

J-  J.  ^i.t_j  'L  enclosed  lands 

and  watercourses,  and  to  erect  such  sheds,  engine  houses,  which  he  might 
and  otBer  buildings,  as  the  defendant  should  think  neces-  ^nountof  such 
sary,  within  the  limits  defined  in  the  said  map  or  plan,  for  compensation 

tained,  in  case 
of  diflTerenco,  by  two  arbitrators,  one  to  be  appointed  by  the  defendant  and  the  other  by  F.  and 
his  assigns ;  and  also  that  the  defendant  or  his  assigns  would  deliver  up  the  works  in  repair  at 
the  expiration  of  the  term  :  that  after  the  making  of  the  indenture  F.  conveyed  all  his  estate  to  the 
plaintiff;  and  alleged  as  breaches:  1st.  That  though,  after  the  assignment  to  the  plaintiff,  the 
defendant  injured  certain  inclosed  lands ;  and  that,  though  the  plaintiff  appointed  an  arbitrator, 
yet  the  defendant  refused  to  do  so.  2ndly.  That  the  defendant  at  the  expiration  of  the  time  did 
not  deliver  up  the  works  in  repair.  At  the  trial  it  was  proved  that  the  injury  to  the  enclosed 
lands  was  before  the  assignment  to  the  plaintiff.  The  plaintiff  then  applied  for  leave  to  amend 
the  declaration,  bv  alleging  that  injury  was  before  the  assignment  to  him. — HM,  First,  that  such 
amendment  would  have  made  the  first  breach  bad  ;  Secondly,  that  if  this  were  otherwise  it  could 
not  be  allowed,  because  no  amendment  ought  to  be  allowed  which  would  make  the  pleading  so 
amended  open  to  a  demurrer :  Thirdly,  that  the  covenant  to  deliver  up  the  works  in  repair  ran  with 
the  interest  of  the  owner  of  the  fee  expectant  upon  the  determination  of  the  term  in  the  incor- 
poreal right  to  enter  and  take  the  clay,  and  that  therefore  the  plaintiff,  the  alienee  of  the  land, 
could  sue  upon  it. 
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the  effSectnal  working  of  the  stud  clay,  and  the  more  effec- 
tual ezerciae  of  the  liberties,  licences,  &c.,  thereby  gianted, 
^'  to  hold,  exercise,  and  enjoy  the  said  liberties  for  the  ibll  term 

of  twenty-one  years,  determinable  nevertheless  upon  the 
defendants  giving  twelve  months  notice  in  writing  in  that 
behalf  to  them  the  said  T.  Faris  and  T.  GiU.    And  the 
defendant  did  thereby  covenant  with  the  said  T.  Faris  and 
T.  Gill,  and  their  assigns,  that  he  the  defendant  should  make 
and  pay  all  reasonable  compensation  to  the  stud  T.  Faris 
and  T.  Gill  and  their  assigns,  and  their  lessees,  tenant  or 
tenants,  for  all  inclosed  lands  within  the  limits  de&ned  in 
the  said  map  or  plan,  which  he  the  defendant  should  or 
might  destroy  or  injure  in  the  couise  of  his  workings  and 
diggings  for  such  china  clay  as  aforesaid,  the  amount  of 
such  compensation  to  be  ascertained,  in  case  of  di£krence, 
by  two  arbitrators  to  be  appointed,  one  by  the  said  defend- 
ant, the  other  by  the  said  T.  Faris  and  T.  Gill  and  their 
assigns:  the  said  arbitrators  to  appoint  an  umpire,  whose 
decision,  in  case  of  difference  between  the  said  arbitrators, 
should  be  final     And  also  that  the  defendant  should  and 
would,  during  the  continuance  of  the  said  term,  keep  and 
retain  such  works,  and  all  houses,  sheds,  engine  houses, 
and  other  buildings  and  erections  to  be  erected  and  built 
on  the  said   land  and  premises,  in  good  and  suflBcient 
repair ;  and  the  same  so  kept  and  retained,  at  the  end  or 
other   sooner   determination   of  the    said   term   thereby 
granted,  should  leave  and  deliver  up,  except  engines  and 
machinery,  whifh  the  defendant  was  to  be  at  liberty  to 
remove:   by  virtue   of  which  said  demise   the  defendant 
entered  into  and  upon  the  said  part  of  the  said  lands,  and 
dug,  worked,  and  got  such  china  clay,  and  exercised  the 
said  liberties,  &c.,  until  and  after  the  31st  day  of  May, 
A.D.  1855,  on  which  day  they  the  said  T.  Faris  and  T.  Gill 
did,  by  indenture,  &c.,  give  and  grant  unto  the  plaintiff  the 
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said  lands  and  ground  with  the  appurtenances,  to  have  and 
to  hold  the  same  unto  the  said  plaintiff,  his  heirs  and 
assigns,  for  ever:  by  virtue  of  which  said  indenture  the 
plaintiff  became,  and  was,  and  still  is,  seized  in  his  demesne 
as  of  fee  of  and  in  the  said  lands  and  premises,  with  the 
appurtenances :  that  on  the  25th  of  December,  a.d.  1855, 
the  said  liberties  and  all  the  estate,  &c.  of  the  defendant 
in  the  said  demised  premises  were  ended  and  determined 
by  a  twelvemonth's  notice  given  by  the  defendant  pur- 
suant to  the  said  indenture. — first  breach:  That  although 
the  defendant  did,  in  the  course  of  his  digging  for  such 
china  clay,  and  in  the  exercise  of  the  said  liberties,  &c., 
and  after  the  plaintiff  became  seized  as  aforesaid,  injure  and 
destroy  divers  parts  of  the  inclosed  lands  within  the  limits 
in  the  said  indenture  mentioned  and  defined,  in  respect 
of  which  the  plaintiff  and  his  tenants  then  became  and 
were  entitled  to  compensation,  pursuant  to  the  provisions 
of  the  said  indenture,  and  in  respect  of  which  damage  and 
injury  the  plaintiff  claimed  payment  of  83/.,  which  claim 
was  disputed ;  and  although  the  plaintiff  afterwards  nomi- 
nated John  Pearce  to  be  the  arbitrator  on  his  behalf,  to 
ascertain  the  amount  of  compensation  to  which  the  plaintiff 
and  his  tenants  were  entitled,  and  gave  notice  thereof  to 
the  defendant,  and  required  him  to  appoint  an  arbitrator 
on  his  the  defendant's  behalf,  &c.,  vet  the  defendant 
neglected  and  refused  to  refer  the  matter  of  the  said  com- 
pensation to  arbitration,  and  prevented  the  amount  of  the 
said  compensation  from  being  ascertained  by  arbitration. 
— Second  breach:  That  the  defendant  did  not  keep  the 
works,  &c.,  in  repair. 

Pleas-^First,  not  guilty :   Secondly,  that  the  defendant 
did  not  injure  or  destroy  the  said  parts  of  the  said  lands. 

At  the  trial  before  CkanneUf  Serjt.,  at  the  last  Summer 
assizes  for  the  county  of  Cornwall,  it  was  proved,  in  respect 
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1857.        of  the  first  breach,   that  the  defendant  had  injured  and 

"TT^     *      destroyed  part  of  the  enclosed  land  in  working  for  the  china 

<^-  clay  before  the  conveyance  of  the  lands  to  the  plaintiff^ 

Williams. 

and  that  after  this  conveyance  the  plaintiff  had  appointed 
an  arbitrator  and  required  the  defendant  to  appoint  another, 
which  he  did  not  do.  And  as  to  the  second  breach,  it 
was  proved  that  after  the  conveyance  certain  pit<pans  and 
levels  were  out  of  repair,  and  so  left  at  the  determinatioa 
of  the  term. 

It  was  objected  by  the  counsel  for  the  defendant,  that 
assuming  the  interest  in  the  covenants  to  have  passed 
to  the  plaintiff  by  virtue  of  the  conveyance  of  the  lands 
to  him,  the  first  breach  was  disproved,  inasmuch  as  all 
the  injury  to  the  enclosed  land  was  done  previous  to 
the  conveyance  to  him,  and  that  the  stipulation  as  to  the 
arbitration  was  merely  for  the  purpose  of  ascertaining  the 
amount  to  be  paid  to  the  person  legally  entitled  to  the 
benefit  of  the  covenant,  and  that,  at  all  events,  the  breach 
expressly  alleged  that  (he  injury  was  done  after  the  con- 
veyance to  the  plaintifl^  which  was  disproved.  The  learned 
Seijeant  was  of  opinion  that  the  objection  was  well  founded 
in  both  particulars,  but  he  was  pressed  to  allow  an  amend- 
ment by  striking  out  the  allegation  that  the  injury  was 
done  after  the  plaintiff  became  seized.  He  did  so  with 
reluctance,  expressing  his  own  opinion  that  it  would  be  of 
no  avail,  and  reserving  to  the  Court  to  determine  whether 
the  amendment  ought  to  have  been  made.  It  was  also 
objected  to  the  second  breach,  that  the  pit-pans  and  levels 
left  out  of  repair  were  not  *'  works'*  within  the  true  meaning 
of  the  second-  covenant  (a).     The  learned  Serjeant  was  of 

(a)  The  learned  Judge  held  pans  were  dug  in  the  earth  and 

that  the  covenant  did  not  apply  the  sides  walled  up  with  stone, 

to  certain  mica  pits  and  launders  Some  of  them  were  formed  with 

which  were  described  as  made  of  a  bank  of  sand  on  one  side, 
timber  and  moveable.    The  pit- 
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opinion  that  they  were,  and,  after  evidence  had  been  given         135 
for  the  defendant,  the  case  went  to  the  jurVt  who  were      ^T^'^^ 
directed  to  assess  the  damages  separately  on  the  first  and 
second  breaches,  which  they  did ;  and  leave  was  given  to 
the  defendant  to  move  upon  all  the  points  which  had  arisen 
in  the  case. 

Kinglahey  Serjt,  having  obtained  a  rule  to  shew  cause 
why  the  amendment  should  not  be  disallowed  and  the 
verdict  entered  for  the  defendants  as  to  both  breaches,  or 
why  the  judgment  should  not  be  arrested, 

Montague  Smith  and  Phear  now  shewed  cause  (a). — 
First,  the  amendment  was  properly  made.  The  plaintiff 
is  entitled  to  recover  for  all  the  damage  done  to  the 
land,  and  he  would  be  a  trustee  for  the  persons  in 
possession  of  the  land  at  the  time  the  damage  was  done. 
There  was  no  complete  right  of  action  before  the  time 
for  the  appointment  of  the  arbitrator.  The  right  to  com- 
pensation does  not  accrue  from  day  to  day  as  each 
spadeful  of  clay  is  dug  out,  but  upon  the  ascertainment 
of  the  damage  in  the  manner  pointed  out:  Brown  v. 
Overbury  {by  It  is  in  the  nature  of  a  continuing  breach. 
[Watson^  B. — It  is  not  like  a  covenant  to  repair.  Each 
successive  occupier  is  entitled  to  compensation  for  the 
injury  done  during  his  time.  Martin,  B. — The  appoint- 
ment of  the  arbitrator  is  merely  a  collateral  matter.]  The 
breach  is  not  complete  without  the  refusal  to  appoint  the 
arbitrator.  Secondly,  the  word  "works'*  in  the  covenant 
to  repair  includes  the  pits  and  levels — ^in  fact,  all  the  works 
which  are  necessary  for  the  getting  and  dressing  of  the  clay. 
Thirdly,  the  covenants  are  such  as  run  with  the  land  in 

(a)  Jan.  20th  and  22nd.  Before      WaUon,  B. 
Pollock,  C.  B.,  Martiuy  B.,  and  (6)  ll£xcli.715. 
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i^espect  of  which  the  assignee  of  the  reveraion  is  entitled  to 

sue.     The  right  to  take  the  cky  is  an  hereditament  with 

which  a  covenant  will  run.   It  is  true  that  in  Doe  d.  Hamkg 

▼.  Wood{a)j  it  was  held  that  the  interest  of  the  grantee  is 

not  such  as  to  entitle  him  to  raaintmn  ejectment  befixe 

entry,  but  it  is  an  estote  capable  of  being  inherited  or 

granted  to  a  stranger:  Musketi  v.  SSU  (*>     In  Balfy  ▼. 

ff^ells  (c)y  a  lessee  of  tithes  having  covenanted  for  himself 

and  his  assigns  that  he  would  not  let  any  of  the  fimners  of 

the  parish  have  any  part  of  the  tithes,  it  was  held  that  this 

covenant  ran  with  the  tithes,   and  boond  the  assignee, 

against  whom  the  action  was  brought  for  a  breach  of  the 

covenant.     That  case  was  confirmed  by  T^  Earlof  Egre- 

numt  V,  Keene{d\  in  the  Court  of  Exchequer  in  Ireland.  It 

may  therefore  be  considered  to  be  established  that  covenants 

will  run  with  the  reversion  of  an  incorporeal  hereditament 

In  The  Earl  of  Partmore  v.  Bmn  {€%  Bayhy,  J.,  says :  "  The 

grantors  may  have  had  a  mere  easement  upon  the  soil  of 

others,  to  make  channels  and  towing  paths.      Such   an 

interest,  according  to  the  case  of  Buekeridge  v.  Ingram  (/), 

would  be  a  real  hereditament.    ♦    ♦     •    The  grant  of 

their  interest  for  a  term  of  years  in  any  such  hereditament 

might   operate  as   the  grant    of  an   interest   within    the 

32  Hen.  8,  so  as  to  make  the  assignee  of  the  grantee  liable 

to  an  action  for  a  breach  of  covenant  by  the  reveiBioner.'' 

Hohroydy  J.,  said :  <'I  am  of  opinion  that  if  they  had  such  a 

legal  interest  and  had  made  such  a  grant  as  is  set  out  in 

the  declaration,  it  would  have  operated  as  a  grant  of  an 

interest  in  a  real  hereditament,  and  that  the  assignee  of  the 

(a)  2  B.  &  Aid.  724.  807.    See  also  Eari  of  Zuean  ▼. 

(b)  5  Bing.  N.  C.  694.  GUdea,  2  Hudson  &  Brooke,  635. 
(e)  Wilmot*8  Notes,  341 ;  B.C.  (e)  1  B.  &  C.  694. 

3  Wils.  25.  (/)  2  Ves.  J.  652. 

(d)  2  Jones  (Exch.  Ireland), 
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fi;rantee  would  be  liable  for  a  breach  of  the  covenant  con- 
tained in  such  grant,  within  the  stat  32  Hen.  8."  Here  the 
grant  of  the  licence  was  by  the  owner  of  the  fee,  and  there-  ^,j^^,jg 
fore  the  covenant  is  annexed  to  the  land.  The  licence 
touches  and  concerns  the  land;  it  gives  a  right  to  go  on  the 
land  and  take  a  portion  of  it  [Martin,  B. — The  argument 
on  the  other  side  is,  that  there  is  no  reversion,  there  is  no 
estate  in  the  owner  of  the  land  of  the  same  nature  that  the 
licencee  has.]     From  the  Priof^s  case  (a)  it  appears   that  » 

where  a  chapel  was  annexed  to  a  manor,  so  that  the  lord 
had  an  interest  in  it  as  lay  property  and  the  church  had 
an  interest  in  the  spirituals,  that  common  interest  would 
attach  a  covenant  to  perform  service  in  the  chapel  to  the 
manor  to  which  the  chapel  was  appendant,  so  as  to  be 
transmitted  with  it  while  they  remained  unsevered.  It  is 
not  necessary,  therefore,  that  there  should  be  any  reversion. 
[Watson,  B. — Where  there  is  a  real  covenant  annexed  to 
the  land,  if  the  land  passes  into  the  hands  of  another,  the 
right  of  suit  on  the  covenant  passes  also  (&).]  They  referred 
also  to  King  v.  Jones  (c)  and  fVebb  v.  Russell  (d), 

Kinglake,  Seijt,  and  Kingdon,  in  support  of  the  rule. — 
As  to  the  first  point,  the  cases  of  Raymond  v.  Fitch  (e), 
and  Richetts  v.  Weaver  (f)  establish  that  the  executor  of  a 
tenant  for  life,  and  not  the  heir,  must  sue  for  the  breach  of 
a  covenant  committed  in  the  lifetime  of  the  testestor.  The 
declaration,  therefore,  as  originally  drawn,   was  correct, 

(a)  Cited  by  Lord  Coke  in  Lewis,  3  B.  &  Aid.  892 ;  Lewis  ▼. 
Spencer^ s  Case^  6  Rep.  16 ;  and  Campbell^  8  Taunt.  715  ;  Sug- 
see  Sagden*8  Vendors  and  Pnr-  den*8  Vendors  and  Purchasers, 
chasers,  ISth  ed.  474 ;  1  Smith's  13th  ed^  p.  465. 

L.  C.  p.  50,  4th  Ed.  (c)  5  Taunt.  418. 

(b)  See  Middlemore  Y.Ooodale,         (d)  3  T.  R.  393. 

1  Rol.  Ab.  521  (K.),  pi.  6 ;  C.  (e)  2  C.  M.  &  R.  588. 

S.  Cro.  Car.  503;   Campbell  ▼.  (/)  12  M.  &  W.  718. 
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1857.  &nd  the  amendmeDt  was  improperly  made,  because  if  it 
^IJ^^^  could  be  allowed  it  would  make  the  declaration  bad  on 
v^  ^^  demurrer.  In  Evans  v.  Pawis^a)  it  was  held  that  a  Judge 
at  Nisi  Prius  ought  not  to  allow  an  amendment  if  its 
effect  would  be  to  render  the  pleadings  demurrable.  The 
covenant  to  pay  compensation  is  not  a  real  covenant, 
and  does  not  run  with  the  land;  therefore  the  assignee 
of  the  land  cannot  sue  upon  it :  Keppell  v.  Bailey  (ft). — 
Secondly,  the  pits  and  levels  were  not  works  within  the 
meaning  of  the  covenant.  As  to  the  last  point  the 
32  Hen.  8.  has  no  application ;  it  applies  only  in  cases 
between  landlord  and  tenant  where  there  is  a  reversion  in 
the  grantee  to  which  the  covenants  are  annexed.  By  this 
licence  no  estate  or  interest  in  the  land,  or  any  portion  of 
the  land,  passed  to  the  grantee :  Doe  d.  HanJeyy.  Wood{c). 
The  grant  of  it  did  not  create  any  reversion, — there  is 
nothing  to  revert  {MardUy  B. — It  is  an  incorporeal  here- 
ditament. It  does  not  come  back  to  the  owner  of  the  fee 
as  a  separate  thing,  but  when  the  particular  estate  ceases 
it  merges  in  the  general  dominion  which  the  owner  of 
the  soil  has  in  his  own  land.  Is  not  that  sufficient  for  the 
purpose  of  the  statute  ?]  In  BcXly  v.  WeJU  {d)  it  was  said 
that  tithes  are  something  tangible,  and  that  ejectment  or 
an  assize  will  lie  for  them.  Here  the  lessees  did  not  grant 
a  portion  of  that  which  they  had,  but  created  a  certain 
right  in  it;  and  there  is  no  authority  for  saying  that  in  sach 
a  case  there  is  any  reversion  with  which  covenants  can 
run.  In  the  Prior's  case{e)  the  action  was  brought  by 
the  heir,  not  by  an  alienee:   the  dictum  that  the  action 

(a)  1  Excli.  601.  (d)  Wilmot*8  Notes,  341 :  S.C. 

(A)  2  Myl.  &  K.  517.  3  Wils.  25. 

(c)  2  B.  &  Aid.  724.      See  («)  Pakenham'a  Case,  42  Ed.  3, 

WiUdnsan  y.  Ptaud,  11  M.  &  W.  fo.  3  a;  and  see  1  H.  5,  2  a. 
33. 


HILARY   VACATION,   20   VICT. 


S25 


would  have  lain  by  the  alienee  is  not  law,  and  is  contrary 

to  two  cases  in  the  Yearbooks  (a).    It  is  a  general  rule,  that 

if  the  covenantee  has  not  interest  in  the  land  the  covenant     _ ,   *' 

does  not  go  to  the  assignee  of  the  land. 

Ctir.  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B. — This  was  an  action  of  covenant,  which  « 

was  tried  before  my  brother  ChanneU  at  the  last  Cornwall 
Assizes. — (His  Lordship  then  stated  the  pleadings  and 
facts  as  above  set  forth,  and  proceeded  as  follows): — A  rule 
was  granted  to  shew  cause  why  the  amendment  should  not 
be  disallowed,  and  the  verdict  entered  £or  the  defendants 
as  to  both  breaches,  or  also  why  the  judgment  should  not 
be  arrested.  This  rule  has  been  argued  before  us,  and  we 
are  clearly  of  opinion  that  the  amendment  should  be  dis- 
allowed* We  think  that  the  argument  for  the  defendant  is 
right,  and  that  the  claim  for  damages  for  the  breach  of  the 
first  covenant  did  not  pass  to  the  plaintiff  by  the  convey- 
ance of  the  land  to  him ;  that  it  was  merely  a  chose  in 
action  which  is  not  by  law  transferable,  and  that  the  agree- 
ment, as  to  ascertaining  the  amount,  is  incidental  and 
annexed  to  the  substantial  thing,  and  is  to  be  exercised 
by  the  person  who  was  the  owner  of  the  land  when  the 
injury  was  done,  and  to  whom  the  compensation  ought  to 
be  made.  If  the  injury  had  been  repaired  at  the  time  of 
the  conveyance  to  the  plaintiff,  it  would  have  been  done  at 
the  expense  of  the  original  lessors  or  grantors ;  if  it  had  not» 
the  plaintiff  would  have  paid  so  much  less  upon  his  pur- 
chase. In  any  view  the  grantors  are  the  persons  entitled 
to  the  benefit  consequent  upon  the  breach  of  this  covenant. 

(a)  Homers  Case,  2  H.  4,  6,      pi.  6 ;    Sugden  on  Vendors  and 
pi.  25 ;  Brtdwm's  Case,  6  H.  4, 1,      Purchasers,  475,  13th  ed. 
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1857.        Bat  even  asBaming  this  not  to  be  so,  we  think  that  the 
^7^^*^""^      atnendment  ought  to  be  disallowed;  no  amendment  ought 

r.  to  be  made  if  it  affords  reasonable  sronnd  for  a  demurrer. 

Williams.  ^ 

The  declaradon  as  amended  would,  we  think,  to  say  the 
least,  be  subject  to  such  objection,  and  it  would  not  be 
right  to  make  an  amendment  which  would  deprive  a  party 
of  a  fidr  demurrer,  and  drive  him  to  a  motion  in  arreat  of 
judgment,  or  one  non  obstante  veredicto.  The  doing  ao 
would  most  seriously  affect  his  right  to  costs,  and  might 
lead  to  great  abuse  of  a  very  valuable  and  most  important 
privilege  given  by  the  late  statutes.  As  to  the  second 
breach,  we  concur  with  the  learned  Seijeant  that  upon  the 
evidence  the  pit-pans  and  levels  were  works  within  the 
meaning  of  the  covenants. 

The  great  point  in  the  case,  however,  and  the  one  which 

has  been  mainly  argued  before  us,  is  that  in  arrest  of  judg^ 

ment ;  and  so  far  as  we  are  aware  it  is  new.    It  has  been 

argued  on  the  part  of  the  defendant  that  by  law  the 

plaintiff  could  not  have  transferred  to  him  the  covenants 

upon  which  the  breaches  were  assigned,  for  that  they  are  not 

by  law  transferable,  and  that  the  original  lessors  or  grantoTB 

are  the  only  persons  who  can  maintain  an  action  upon 

them,  and  if  this  be  so  the  judgment  ought  to  be  arrested. 

A  very  great  number  of  cases  were  cited  by  the  learned 

counsel  on  both  sides,  and  various  text  books  by  mast 

eminent  authors  adduced,  but  nothing  directly  upon  the 

question  appears  to  have  been  found,  and  we  are  therefore 

compelled  to  decide  the  point  upon  principle,  and  that 

which  appears  to  us  to  be  the  true  construction  of  the 

statute  on  which  it  depends,  viz.  32  Hen.  8,  c.  34 ;  for  it 

seems  to  be  considered  the  better  opinion  that  covenants 

do  not  run  with  the  reversion  at  common  law :  1  Saund. 

2 10  a,  note  (a);  1  Smith's  Leading  Cases,  42.     The  right 

granted  by  the  indenture  on  which  the  action  is  brought  is 


HILARY  VACATION,  20  VICT,  827 

a  right  to  dig  for  and  carry  away  china  clay,  and  to        1867. 
erect  buildings  and  works  incidental  thereto  upon  certain       "^^    ^ 
defined  lands.     The  nature  of  this  right  is  clearly  esta-  «• 

W  TTT1  AMU 

blished  by  the  cases  of  Doe  v.  Wood  (a)  and  Muskett  v. 
Hitt{U).  These  cases  establish  that  it  is  an  incorporeal 
hereditament,  a  property,  and  an  estate  capable  of  being 
inherited  by  the  heir,  and  assigned  to  a  purchaser,  or  other- 
wise conveyed  away.  It  is  in  truth  '*a  tenement"  within 
the  definition  of  Lord  Cohe  in  the  First  Institute,  20  a, , 
who  says  that  the  word  ** tenement"  includeth  not  only 
corporate  ipheritances,  but  also  all  inheritances  issuing  out 
of  them,  or  concerning  or  annexed  to,  or  exerciseable  within 
them,  as  rent,  estovers,  common,  or  other  profits  whatever, 
granted  out  of  land"  If  therefore  the  original  grantors, 
Messrs.  Faris  and  Gill,  had  granted  to  any  one  the  right  to 
dig  for  and  carry  away  the  china  clay,  to  him  and  his  heirs 
for  ever,  they  would  have  created  an  incorporeal  heredita- 
ment, assignable  for  the  whole  estate,  or  for  a  particular  one, 
and  it  would  have  been  competent  for  the  grantee  to  have 
granted  to  the  defendant  a  lease  of  the  right  for  twenty-one 
years,  or  any  other  number  of  years,  or  for  life,  or  even  an 
estate  tail.  Supposing,  therefore,  that  the  defendant  in  the 
present  case  had  derived  his  title  not  directly  from  the 
owners  of  the  land,  but  from  a  person,  say  A.  6.,  to  whom 
they  had  granted  an  estate  in  fee  simple,  of  the  right  to 
dig  for  and  take  the  china  clay,  and  that  the  indenture 
had  contained  covenants  such  as  those  declared  on ;  could 
the  assignee  of  A.  6.  have  maintained  an  action  against  the 
defendant,  for  breaches  of  the  covenants  committed  during 
his  time?  This  would  depend  upon  two  points.  First, 
whether  the  covenants  of  themselves  touched  or  concerned 
the  thing  demised ;  and  secondly,  whether  they  were  by 
law  capable  of  being  assigned  with  the  reversion.  It  has 
(o)  2  B.  &  Aid.  724.  {b)  5  Bing.  N.  C.  694. 
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1857.  long  been  settled  that  sach  covenants  only  pass  to  an 
Mabtts  Rss^ee,  as  tooch  or  concern  the  thing  demised,  and  that 
WiLUAMi.  ^^  statute  does  not  extend  to  collateral  covenants : 
Speneef^s  Cau  (a).  Some  question  might  arise  as  to 
this  point  upon  the  first  covenant,  but  on  the  second, 
which  is  now  alone  in  controversy,  it  seems  clearly  to 
concern  the  thing  demised,  viz.,  to  repair  and  yield  np 
upon  the  determination  of  the  term,  the  works  erected  by 
virtue  of  the  licence  and  authority  conferred  by  the  inden- 
ture. This  covenant  directly  touches  and  concerns  the 
thing  demised,  and  it  would  seem  also  to  be  assignable 
with  the  reversion.  In  the  case  of  Balfy  v.  Wells  {b)  an 
owner  of  tithes  had  demised  them  by  a  lease  for  six  years, 
and  the  lessee  had  covenanted  for  himself  and  his  assigns, 
not  to  let  any  of  the  fiirmers  have  any  part  of  the  tithes 
without  the  consent  of  the  lessor.  The  lessee  assigned  his 
interest  to  the  defendant,  who  let  the  tenants  have  the 
tithes  without  such  consent,  and  thereupon  the  owner  brought 
an  action  of  covenant  against  him.  A  motion  was  made 
in  arrest  of  judgment  upon  the  ground  that  dthes  were 
incorporeal,  and  that  therefore  the  covenant  could  not  run 
with  them.  Judgment  was  given  for  the  plaintiff.  It  has 
always  been  considered  that  if  the  lessor  could  maintain 
covenant  against  the  assignee  of  the  lessee,  the  assignee  of 
the  lessor  could  maintain  covenant  against  the  lessee.  The 
Court  of  Exchequer  in  Ireland  also  held  that  a  lessor  of 
tolls  (an  incorporeal  hereditament)  could  maintain  an  action 
of  covenant  against  the  assignee  of  the  lessee  for  the  non- 
payment of  rent :  TTie  Earl  of  Egremont  v.  Keene  {c).  But 
in  truth  it  seems  only  necessary  to  refer  to  the  statute  itselE 
After  reciting  that  by  the  common  law  no  stranger  to  any 
covenant  or  condition  could  take  any  advantage  or  benefit 

(a)  5  Rep.  16.  Wils.  25. 

{b)  Wilmot'8  Notes,  341  ;    3  (c)  2  Jonei ,  Ir.  Ex.  307. 
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of  it,  but  only  parties,  and  privies^  and  certain  mischiefe 
>vbich  had  arisen,  it  enacts  that  <^  all  persons,  their  heirs 
and  assigns  which  shall  have  any  gift  or  grant  of  the  BLing  ^,j^^^^g 
of  any  lordship,  manor,  lands,  tenemenlM,  rents,  parsonages, 
tithes,  portions,  or  other  heredUammU^  or  of  any  reversion, 
or  reversions  of  the  same  which  did  belong  to  any  of  the 
monasteries,  &c.,  or  to  any  other  persons,  and  afterwards 
came  to  the  King  s  hands,  as  also  all  other  persons  being 
grantees,  or  assignees,  to,  or  by,  the  King,  or  to^  or  by  any 
other  person  shall  have  like  advantage  against  the  lessees, 
by  entry  for  non-payment  of  rent,  or  for  doing  of  waste,  or 
other  forfeiture,  and  also  shall  have,  and  enjoy  the  same 
advantage,  benefit,  and  remedy  by  action  only,  for  not 
perfiorming  of  other  conditions,  covenants,  and  agreements 
contained  in  the  indentures  of  their  leases,  demises,  or 
grants,  against  the  lessees,  and  grantees^  as  the  lessors  or 
grantors  themselves  might  have  had."  The  statute  in 
express  terms  therefore  extends  to  incorporeal  heredita- 
ment and  tenements,  and  is  not  confined  merely  to  lands. 
If,  therefore,  there  had  been  an  estate  in  fee  of  the  right 
or  interest  created  by  the  indenture  mentioned  in  the 
declaration,  and  the  owner  in  fee  of  the  right  had  demised 
it  for  twenty-one  years,  and  there  had  been  a  covenant 
such  as  that  secondly  declared  on,  we  should  have  been 
of  opinion,  that  the  assignee  of  the  reversion  could  have 
sued  upon  it  for  a  breach  committed  in  his  own  time. 
But  in  the  present  case  no  estate  in  fee  in  the  right  to 
take  the  china  clay  has  been  created.  The  owners  of  the 
fee  simple  merely  granted  the  right  for  a  term  of  years, 
and  after  the  expiration  of  this  term,  the  plaintiff,  who  was 
then  the  owner  of  the  land,  was  entitled  to  do  all  which 
the  defendant  was  authorized  and  licensed  by  the  indenture 
to  do,  not  by  virtue  of  the  same  estate  which  the  defendant 
had,  having  reverted  and  continuing  an  existing  estate, 

H  H  H  2 
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1857.        bot  by  Tirtiie  of  his  ownerahip  of  and  domiiiioo  ofver  his 
own  land;  (for  the  owner  of  land  ezeidfles  his  lig^tofcrity 

not  by  Tirtae  of  any  licenses  or  liberties  or  easements^  hot 
by  Tirtne  of  his  ownenhip  in  which  all  inteiests  of  this 
kind  merge:  GTeaiheadY.Marky{a));  and  the  qnesdon  is, 
whether  the  conveyance  or  assignment  of  the  Umd  to  the 
plaintiff,  durii^  the  existence  of  the  term  in  the  incur  puieal 
tenement,  was  an  asrignment  of  the  rcTernon  within  the 
statute  of  32  BL  8.  We  think  that  it  was.  There  is  in 
reali^  the  relation  of  rereisioner  and  ownership  of  parti- 
cular estates  between  them;  there  is  exacdy  the  same 
privity  of  estate  as  exists  between  revernooer  and  tenant 
properly  so  called,  and  upon  the  determination  of  the  term 
the  entire  interest  in  the  hmd  reverted  to  the  {daintifl^  as 
upon  the  expiradon  of  an  ordinary  lease.  In  the  ordinary 
case  of  owner  in  fee  simple  and  tenant  for  years,  in  which 
the  relation  of  reversioner  and  tenant  within  the  statute 
certainly  exists,' the  owner  of  the  fee  upon  the  deter- 
mination of  the  term,  has  vested  in  him  a  laiger  and  more 
extennve  interest  in  the  corpus  of  the  land  than  the  tenant 
for  years  had.  His  interest  in  the  ininerals  and  timber, 
and  indeed  in  the  soil  itself,  is  very  different  from  that 
of  such  tenant.  We  think  that  the  statute  enables  us  so  to 
decide.  The  defendant  is  clearly  liable  to  an  action.  The 
only  difficulty  is  as  to  who  is  to  be  the  plaintiff,  and  it 
is  manifestly  a  great  convenience  that  the  action  should  be 
brought  in  the  name  of  the  person  who  is  entitled  to  the 
benefit  of  the  covenant,  rather  than  in  the  name  of  the 
original  grantors,  who  would,  if  they  were  the  proper 
parties  to  sue,  be  mere  trustees  for  the  pliuntiff,  and  not 
themselves  entitled  to  any  beneficial  interest  whatever.  In 
the  next  statute  for  the  amendment  of  the  law,  it  would  be 
well  to  prevent  the  occurrence  of  such  a  question  hereafter. 

(a)  3H.  &G.  139. 
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It  woald  only  be  necessary  to  extend  to  actions  of  covenant,         1857. 
similar  provisions  in  the  action  of  ejectment  and  actions      hasttn 
upon  policies  of  insurance.  Wiluam. 

Rule  absolute  to  enter  a  verdict  for  the 

defendant    as    to  the   first    breach: 

discharged  as  to  the  residue. 


Stimson  v.  Hall  and  Another.  F§b.  n. 

IJECLARATION  for  freight  and  porterage  for  the  To«declari. 

conveyance  of  goods;  and  for  work  done,  &c.  and  porterage 

Plea. — As  to  the  sum  of  47£  0#.  6rf.  parcel,  &c.,  the  ^^e  of^«diJ" 

defendants,  by  way  of  defence  on  equitable  grounds,  say,  pi^^*b^^i!y 

that  the  plaintiff  was  and  is  a  bareeman  or  lighterman,  and  of  equitable 

r  o  o  »  deienoe  tt  to 

was  employed  by  the  defendants  in  that  capacity ;  that  the  ^'^^'  ^/•^•» 
plaintiff's  claim  in  this  action  was  and  is  for  work  done  by  that  the  plaia- 

tiflr*s  clum  was 

him  for  the  defendants  as  such  bargeman  or  lighterman :  for  work  done 
that  in  the  course  of  such  work  and   employment  the  lighterman: 
plaintiff  agreed  and  undertook,  to  wit,  for  commission  and  oouneof  soch 
reward  in  that  behalf,  to  carry  and  convey  on  a  certain  ^^l\^ 
river  a  large  quantity,  to  wit,  sixty-six  tons  of  coal  of  the  ^^^^^' 
defendants  in  the  barges  or  lighters  of  him  the  plaintiff:  *"°  "-^^^o? eoai 
that  the  said  coal  was  utterly  lost  in  and  on  the  said  vo\'a£re  <^  the  defend- 

•^  ,  •'^^      anU:  that  the 

by  and  through  the  negligence,  unskilfulness,  default,  care-  coal  was  utterly 
lessness,   wrongful  and  improper  conduct  of  the  plaintiff  the  negligence 
and  his  servants  in  that  behalf,  and  not  otherwise;  and  oondoctonhe 
that  the  cost  price  of   the  coal  so  lost  by  the  plaintiff  that°£e*c!Mt 
amounted  to  a  large  sum  of  money,  to  wit,  47/.  0«.  6i,  ^^^\^^^ 
then  being  a  reasonable  and  ordinary  price  in  that  behalf;  ^^(:  ?\^:' 

fendants  claim 
equitably  to  let  off  acainst  the  sum  pleaded  to,  and  say  that  the  said  sums  are  equal  in 
amount,— He/<f,  that  the  subject-matter  of  the  plea  could  not  be  pleaded  by  way  of  equitable 
defence,  but  merely  aflR>rded  ground  for  a  cross  action. 
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and  the  defendants  claim  equitably  to  set  the  said  last 
mentioned  sum  off  against  the  said  sum,  parcel,  ftc,  bj 
this  plea  pleaded  to,  and  say  that  the  -said  sums  are  equal 
in  amount. 

Demurrer  and  joinder  therein. 

Sumner^  in  support  of  the  demurrer. — The  plea  sets  ap 
matter  which  is  the  subject  of  a  cross  action  only.  If  this 
plea  be  allowed  a  defendant  might  plead  by  way  of  equit- 
able defence,  a  claim  for  damages  in  an  action  for  assault 
or  breach  of  promise  of  marriage.  There  is  no  criterioo 
by  which  the  damages  can  be  measured.  In  Beasleg  ▼. 
Darcy  (a),  9  landlord,  having  brought  ejectment  for  non- 
payment of  rent,  the  tenant  set  off  a  claim  for  unliquidated 
damage :  there,  however,  the  relief  was  not  immediate  and 
unconditional ;  but  on  the  defendants*  claim  being  esta- 
blished upon  an  issue,  and  when  the  accounts  were  taken, 
it  was  ascertained  that  a  half  year*s  rent  was  not  due  at  the 
time  the  ejectment  was  brought  An  equitable  defence, 
under  the  17  &  18  Vict  c.  125,  s.  83,  must  be  of  such  a 
nature,  that  a  Court  of  law  may  give  absolute  and  uncondi- 
tional relief:  Mines  Royal  Societies  v.  Magfuiyib)^  ffbde- 
house  V.  Farebrother  (c).  Here  the  defendant  has  no 
equity  as  against  the  plaintiff,  but  merely  a  remedy  at  law. 
A  court  of  equity  will  not  in  general  grant  an  injunction  if 
there  is  a  complete  remedy  at  law:  Wood  v.  Sutctiffeidy 

The  Court  then  called  on 

Thruppy  contra. — A  court  of  equity  would  in  this  case 
give  the  defendant  relief  against  the  judgment,  not,  indeed, 
unconditional,   but  of  such  a  conditional  nature  that  a 

(<i)  2  Scho.  &  Lef.  403,  note.  (c)  5  £.  &  B.  277. 

(6)  10  £zch.  489.  {d)  2  Sim.  N.  S.  163. 
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court  of  law  could  give  effect  to  it.  Courts  of  equity  had  ]857. 
jurisdiction  in  cases  of  cross  demands  before  the  statutes  of  ^^jj^ 
se  t*off  passed :  Ex  parte  Stephens  (a) .  Their  jurisdiction  is 
more  ample  than  is  given  by  those  statutes.  In  Freeman 
V.  Lomas  (b)  Sir  G.  Turner,  V.  C.»  points  out  that  the 
equitable  rule  was  founded  on  the  Roman  law:  **Ideo 
compensatio  necessaria  est,  quia  interest  nostra  potius  non 
solvere  quam  solutum  repetere  :^  Dig.  lib.  xvL  tit  2,  s.  3. 
And  in  the  comment  on  the  word  ^^nterest,"  it  is  said, 
"Id  est  cum  lis  possit  uno  judicio  definiri,  scilicet,  per 
actionem  et  exceptionem,  pluralitas  sen  multitude  judicio- 
nim  non  debet  admitti ;  ut  quse  incoromoda,  sumptusque 
adferat;  quinetiam  compensationem  sequitas  poscere  vide- 
tur:  nam  dolo  ftdt  qui  petit  quod  restituturus  est.**  In 
Bawson  v.  Samuel  (c)  Lord  Cottenhamt  C,  said, "  We  speak 
familiarly  of  equitable  set-off,  as  distinguished  from  the  set- 
off at  law ;  but  it  will  be  found  that  this  equitable  set-off . 
exists  in  cases  where  the  party  seeking  the  benefit  of  it  can 
shew  some  equitable  ground  for  being  protected  against 
his  adversaries*  demand."  Here  the  equity  is,  that  the 
defendant  would  be  compelled  to  bring  a  cross  action,  and 
the  plaintiff  might  become  bankrupt,  so  that  the  defendant 
would  have  to  pay  the  plaintiff,  though  he  could  recover 
nothing  firom  him.  Courts  of  equity  have  frequently 
relieved  in  cases  like  the  present.  In  WiUiame  v.  Dames  {d) 
an  injunction  was  granted  to  restrain  execution  on  a  judg- 
ment obtained  by  the  defendant  against  the  plaintiff,  the 
latter  having  obtained  a  judgment  to  a  greater  amount 
against  the  former.  Sir  L.  ShadweUy  V.  C,  there  said, 
"that  it  appeared  to  him  that  the  case  was  the  same  as  if 
the  defendant's  judgment  had  been  paid,  and  he  had  been 
proceeding  at  law  to  take  the  plaintiff  in  equity  in  execn- 

(fl)  11  Ve«.  24,  (c)  1  Cr.  &  Ph.  161,  178. 

\b)  9  Hare,  109.  {d)  1  Sim.  461. 
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1857.       tion ;  that  the  judgment  was  in  point  of  &ct  satisfied,  and 
^*J^Jp^      that  although  the  Court  of  King*8  Bench  would  not,  in 
»•  point  of  forra^  allow  the  plaintiflTs  judgment  to  be  set  off 

against  the  defendant's,  yet  that  it  was  right  that  it  should 
be  done  in  this  Court"  So  where  an  action  for  mesne 
profits  was  brought  against  a  party  who  had  a  cross  action 
against  the  plaintiff  for  money  expended  on  the  land,  the 
'  Court  granted  an  injunction  to  restrain  the  proceedings  at 
law:  Lord  Cawdor  v.  Lewiz{a).  In  PiggoH  v.  WiOiamM% 
a  solicitor  filed  a  bill  against  his  client  to  foreclose  an  estate 
pledged  as  a  security  for  costs :  the  client  filed  a  cross  bill 
alleging  that  the  costs  were  occasioned  by  the  negligence 
of  the  attorney,  and  a  demurrer  to  that  bill  was  overruled 
on  the  ground  of  equitable  set-o£  Sir  J.  Leaeh^  V.  C, 
there  said,  **  Taking  the  matter  here  charged  to  be  true, 
the  plaintiff  has  a  clear  title  to  restrain  the  defendant  fiom 
proceeding  to  enforce  his  security  against  the  copyhold 
estate,  leaving  the  plaintiff's  demand  for  damages  unsatis- 
fied."  Again,  in  Beasley  v.  Darcy  (c),  a  tenant  having aclaim 
against  his  landlord  for  unliquidated  damages  occanoned 
by  cutting  timber  on  the  demised  premises,  the  landlord 
brought  an  ejectment  for  nonpayment  of  rent  The  tenant 
filed  a  bill  stating  his  claim,  and  charging  that  if  ascertained 
and  credit  given  for  it  there  would  not  be  a  year's  rent  in 
arrear,  and  on  that  fact  being  established  on  an  issue,  the 
tenant  was  restored  to  the  possession  (which  the  laodioid 
had  obtained  in  the  mean  time)  on  paying  the  balance  due 
from  him,  and  decreed  him  entitled  to  an  account  of  mesne 
profits,  &c.  The  doctrine  of  equitable  set-off  was  also 
recognised  in  Whyte  v.  O'Brien  (d).  Though,  in  this  case, 
the  relief  which  a  Court  of  equity  would  grant  would  not 
be  unconditional,  yet  a  court  of  law  could  carry  it  oat; 

(a)  1  Y.  &  C.  427.  {h)  6  Hadd.  95. 

\e)  2  Scho.  &  Lef.  403,  note.  \d)  1  Sim.  &  Stu.  551. 


HILARY  VACATION,   20  VICT. 

therefore  the  reasons  for  the  decisions  in  Wodehome  v. 
Farebroiher  (a)  and  3Gnei  Royal  Sodeties  v.  Magnay{b)  do 
not  apply.  The  cross  claim  for  damages  would  be  rendered 
certain  by  the  trial  of  the  issue,  and  when  once  ascertained, 
the  judgment  of  the  Court  would  do  as  complete  and  final 
justice  between  the  parties  as  if  the  claim  had  been  to  set 
off  a  money  demand. 

Summer  was  not  called  upon  to  reply. 

Pollock,  0.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment 

Bbabiwell,  B. — I  am  of  the  same  of  opinion.  It  has 
been  argued  that  the  subject-matter  of  this  plea  affords 
a  good  equitable  defence,  and  the  civil  law  has  been  cited 
for  the  purpose  of  shewing  that  in  the  case  of  cross  claims 
there  is  an  equitable  right  of  set-off.  There  may  be  a 
natural  equity,  and  if  so,  a  court  of  equity  strictly  so  called 
would  give  effect  to  it.  It  is  a  common  opinion  that  our 
courts  of  equity  deal  out  justice  without  being  governed 
by  any  rules,  but  in  truth  they  are  as  much  governed  by 
rules  as  our  courts  of  law.  We  are  not  to  consider  what 
is  the  natural  equity  or  whether  the  case  falls  within  the 
doctrine  of  the  civil  law,  but  whether,  according  to  the 
known  and  ascertained  rules,  our  courts  of  equity  would, 
under  the  circumstances  stated  in  this  plea,  have  granted 
a  perpetual  injunction  against  the  maintenance  of  this  action. 
No  doubt,  where  there  is  a  transaction  between  two  parties, 
and  cross  claims  originate  firom  it,  a  court  of  equity  will 
in  some  cases  interfere  to  prevent  the  one  party  from  enfor- 
cing his  claim  without  allowing  the  claim  of  the  other.  In 
Beasley  v.  Darcy  (c)  there  was  a  clear  equity :  the  tenant 

(a)  5  E.  &  B.  277.  (6)  10  Exch.  489. 

(c)  2  Scho.  k  Lcf.  403,  note. 
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1857.  owed  his  landkid  len^  and  the  htter  had  coiBmittff<i  « 
tmpMB  OD  the  Lmd  whidi  lendaed  it  of  leas  ^iie»  and 
pteiented  the  temuity  to  a  ceitain  extent,  fiom  geCtiiig  tlie 
rent  oat  of  it  The  Court  in  eflfect  say:  ''Too  ahaU  not 
take  advantage  of  the  fbrfeitme,  becanae  yon  have  rcndeved 
the  hnd  of  leas  vabe  by yoor wroogfid  acL**  TliatwaBooe 
transaction :  there  is  nothing  of  the  soft  here,  for  thoagjh 
the  plea  states  that  the  loss  occnrred  in  the  coarse  of  the 
employment,  there  is  no  natural  connection  between  the 
daim  and  the  cross  claim.  In  my  opinion  there  is  no  gromid 
whatever  fat  this  plea,  and  there  is  no  sprnManre  of 
authority  in  fiivour  of  it 

Watsov,  B. — ^I  am  of  the  same  opinioo.  The  actioa  is 
fer  freight  and  porterage  for  the  conveyance  of  goods :  the 
defendant  pleads  that  in  the  course  of  that  employment 
he  became  entitled  to  damages  in  consequence  of  the 
breach  of  duty  of  the  |daintiff,  and  that  he  has  an  equitable 
right  to  set  them  off  i^nst  the  phuntiff's  daim.  Befbse 
we  can  decide  that  the  defisndant  is  entitled  to  plead  this 
equitable  defence,  he  must  shew  by  the  authoritiea  that 
there  is  an  equity,  that  is,  that  a  coart  oi  equity  would, 
under  the  circumstances^  gisnt  a  perpetual  injoncti<m.  He 
has  fiuled  to  do  so.  In  all  the  cases  referred  to^  with  the 
exception  of  fFilBam§  v.  Dames  (a),  there  was  some  equit- 
able ground  for  relief,  and  the  answer  to  diat  case  ist,  that 
Lord  Coitenham,  in  his  judgment  in  Sawmm  v.  Samuel  {b\ 
does  not  give  implicit  feith  to  the  correctness  of  the  deci- 
sion. In  BeoMkyT.  Dany(e)  there  was  a  clear  equity. 
Here  the  defendant  has  a  mere  right  of  action  Ibr  damages, 
and  a  court  of  eqinty  would  not  interfere  to  restrain  the 

plaintiff's  action. 

Judgment  for  the  plaintiff. 

(«)2  Sim.  461.  (*)  lCr.&Ph.l61. 

(c)  2  Scho.  &  Lcf.  403,  note 
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PlOOT   V.   OaDMAN.  ^•*.  12. 

A  CTION  to  recover  the  atnoant  of  an  attorney's  bill —  An  aitornay*^ 

bill  which  oon* 

Pleas:  never  indebted)  and  that  no  signed  bill  had  been  tains, amongst 
delivered  as  required  by  the  6  &  7  Vict  c.  73,  &  37.  certain  extra 

At  the  trial  before  Bramwel^  B«,  at  the  last  Liverpool  ^^g^^^"' 
Summer  Assizes,  it  appeared  chat  the  bill  on  which  the  ^^^^^ 
action  was  brought  was  properly  signed,  and  had  been  ^^J'^^' 
dulv  delivered  to  the  defendant  a  month  before  the  action  fv«Q  though, 

*'  in  an  actum  on 

was  commenced    The  bill  contained  items  which  repre-  tha  bill,  the 

sented  three  separate  transactions,  in  which  the  plaintiff  that  the  attor. 

had  been  employed,  the  first  being  for  advice  given  to  euSm  for  extra 

the  defendant  in  respect  of  his  liability  upon  a  promissory  ^^^* 

note  to  which  he  was  a  party,  the  second  lor  attendances 

bef(M*e  magistrates  to  defend  a  third  person,  but  which 

attendances  were  said  to  have  been  made  on  the  retainer 

of  the  defendant,  and  the  third  for  jonmeys,  consultations, 

&c.,  in  respect  of  an  alleged  liability  of  the  defendant  as  a 

partner  in  a  certain  mine.     After  the  commencement  of 

the  suit,  the  defendant  had  by  Judge's  order  required  the 

plaintiff  to  state  whether  he  had  any  other  claims  against 

the  defendant  than  those  sought  to  be  recovered  in  the 

action ;  and  the  plaintiff  had  in  obedience  to  diat  order 

delivered  two  other  bills  for  work  alleged  to  have  been  done 

by  the  plaintiff  for  the  defendant,  before  the  date  of  the 

delivery  to  the  defendant  of  the  bill  on  wliich  this  action 

was  founded.    It  ftirther  appeared  that  there  had  been  a 

suit  in  Chancery,  to  which  the  defendant  was  a  party, 

with  respect  to  the  mine  above  mentioned,  and  that  all 

of  the  items  contained  under  the  third  division  of  the 

bill  sued  on  were  extra  costs  incurred  in  that  Chancery 
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suit,  and  which  had  not  been  allowed  on  taxation  in  the 
suit  in  Chanceiy.  The  defendant  admitted  a  retuner  tar  the 
work  contained  under  the  first  division  of  the  bill ;  denied 
that  the  work  contained  in  the  second  division  was  done 
upon  his  retainer ;  and  alleged  that,  for  the  work  in  the  third 
division,  the  defendant  had  agreed  to  look  to  the  profits  of 
the  mine  for  payment.  The  jury  found  for  the  defendant 
for  all  but  the  first  division. 

It  was  however  contended  on  behalf  of  the  defendant 
that  he  was  entided  to  a  verdict  on  the  whole  case  cm  the 
second  issue,  on  the  ground  that  the  deliveiy  of  such  a  bill 
was  not  a  compliance  with  the  statute,  because  it  did  not 
contain  the  whole  of  the  plaintiff's  then  existing  daim 
against  the  defendant  as  his  attorney;  and  because  the 
items  respecting  extra  costs  were  insuflSdently  stated  for 
the  piurpose  of  taxation,  being  stated  without  the  items  of 
taxed  costs  to  which  they  were  extra.  As  to  this  last 
point,  it  was  said  that  the  proper  course  for  the  plaintiff  was 
to  have  delivered  a  bill  of  all  the  costs,  those  aQowed  in 
taxation  as  well  as  the  extra  costs,  and  dien  to  have  given 
credit  for  those  which  had  Ijeen  allowed.  A  verdict  was 
entered  for  the  plaintiff  for  the  amount  claimed  under  the 
'  first  division  of  his  bill,  leave  being  reserved  to  the  defend^ 
ant  to  enter  a  verdict  for  him  upon  the  second  issue,  if  die 
objections  to  the  bill  should  be  held  to  be  valid. 

A  rule  nisi  having  been  obtained  accordingly. 

MUtoard  shewed  cause  (Feb.  7). — The  bill  is  good  is 
regards  the  extra  costs.  It  was  useless  to  include  items 
which  had  been  already  allowed  on  taxation.  At  all  events, 
the  objection  is  cured  by  the  finding  of  the  jury  that  the 
defendant  is  not  liable  for  the  extra  costs.  The  insertion 
of  chaiiges  which  the  plaintiff  had  no  right  to  make  cannot 
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render  the  bill  bad — He  also  argued  that  the  plaintiff  was 
not  bound  to  include  his  whole  claim  in  one  bill :  on  this 
point  he  referred  to  Beeke  ▼•  Penn  (a)»  and  Cook  v.  OiOard  (6). 
BramweUf  B.,  referred  to  Tkwaite$  v.  Maehenon  {e). 

Edward  James  and  BrM^  in  support  of  the  rule. — The 
statement  in  the  bill  of  extra  costs,  without  giving  the  items 
of  taxed  costs,  renders  the  bill  bad.  Unless  the  taxed  costs 
are  included  in  the  bill,  the  defendant's  legal  adviser  cannot 
tell  whether  he  ought  to  recommend  him  to  refer  it  for 
taxation,  neither  can  the  taxing  officer  come  to  a  right 
conclusion  as  to  what  be  should  allow  or  disallow.  The 
question  whether  or  no  the  bill  is  good  cannot  depend  on 
the  finding  of  the  jurj.  The  statute  requires  that  the 
attorney  shall  deliver  a  bill  of  the  costs  which  he  claims 
before  he  brings  an  action.  Waller  v.  Laetf(d)  is  an  express 
authority  that  a  bill  for  extra  costs,  omitting  the  taxed 
costs,  is  bad. — (They  also  argued  that  an  attorney  could 
split  his  demand  and  deliver  several  bills  in  respect  of  it : 
on  this  point  they  referred  to  HiUv.  Humphreys  (e),  Benton 
V.  Garcia  (/),  Ivimey  v.  Marks  (g) ;  but  as  the  judgment 
of  the  Court  did  not  proceed  on  that  ground  the  arguments 
are  omitted.) 

The  judgment  of  the  Court  was  now  delivered  by 

BaAMWELL,  B. — We  are  of  opinion  this  role  should  be 
made  absolute. 

The  facts  on  which  we  form  this  opinion  may  be.  shortly 
stated.    The  plaintiff  brought  an  action  to  recover  for  work 

(a)  7  C.  &  F.  397.  («)  2  Bos.  &  F.  848. 

(&)  1  E.  &  B.  26.  (/)  3  Esp.  149. 

(c)  1  Mop.  &  M.  199.  (^)  16  M.  &  W.  843. 
(<0  1  Man.  &  G.  54. 
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:^  ^  taxed  tf,,^"  ••  *^  cKentT**«J^  "«'«^»  «- 
M«^  ^"* "'fcea.a.e  a,  ^.'^'f^Ver. soffit, 

.^«  «we  m«jr  be  JLT  "  ^  time  ,V         '^^  ^«f^«J- 

?'  '^^'t «  «.Tto.^  ^"'""^^t  pleads  tf."^  '•  ^. 
**•«  wort  ,1.     *'*°«^J,  and  tbu  ru  *^  *^e  actfZ^ 

(c)  ift  w  «  _  r^)  1  r*   -  _  ™ 


<')  '^  ^.  Sc  W.  S4S^>  '  ^- ^  B.  S6. 
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there  is:  but  it  turns  out  there  is  not.     And  this  is  strictly        18^7. 
and  verbally  in  conformity  with  the  statute,  6  &  7  Vict  c.  73,        p^^^ 
s.  37,  which  says :  "  No  attorney  shall  commence  or  main-      cadmah. 
i  tain  an  action  for  fees,  &c.,  till  one  month  after  he  shall 

r  have  delivered  a  bill  of  nccA  fees,  &c."    Such  as  what  ? 

i  Why  those  for  which  he  has  commenced  his  action.    As- 

suming therefore  an  attorney  may  deliver  a  bill  for  particular 
work,  and  maintain  an  action  for  it,  though  other  money  is 
due  to  him  for  other  woric,  for  which  no  bill  is  delivered^ 
and  for  which  the  action  is  not  commenced,  as  to  which  we 
say  nothing,  it  appears  to  us  that  Ivmey  v.  Marks  and  the 
words  of  the  statute  alike  shew,  that  if  the  bill  is  bad  in 
part,  though  that  part  be  an  unsustainable  claim,  it  is  bad 
altogether.  No  doubt  JVaUtr  v.  Lacy  is  to  the  contrary, 
but  the  point  there  was  given  up  on  the  authority  of  Drew 
V.  Clifford  (a)  and  Ivimey  v.  Marks  is  a  more  recent 
decision ;  and  though  it  does  not  satis&ctorily  distinguish 
WaUer  v.  Lacy  (for  in  Waller  v.  Lacy  the  plaintiff  recovered 
for  taxable  items),  we  must  consider  ourselves  bound  by 
it,  more  especially  as  our  own  opinions  go  along  with  the 
reasoning  in  Itimey  v.  Marks. 

Rule  absolute. 

(a)  By.  &  M.  280. 
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FA,  7.  POCHDI  V.  DUKOOMBB. 

Ib  1766  aa  Act    X  HE  declaration  stated,  that  the  defendant  being  tenant  of 

%■■■  nAfl^an  tut 

allottiaff.difidp  Certain  copyhold  tenements  with  the  apportenanoes,  parcel 

nd  drannivfeniiritlim  tbe  nuor  nd  iMraboT  Bonnu    It  rooted,  ow^tt  ollMr  tUaigB. 
that  there  were  withm  the  nenor  oertaia  open  feMt  nd  oertun  lam  fana,  that  the  Eari  of 


Eielarwas  lord  paramomitof  the  maaor  of  Bonn,  and  a  eonnderabfe  proprietor  of  landa  in 
andal       "  


the  feldi^  &e^  and  alao  of  lererd  eoaunonaUe  ooCtagea  whhin  the  laid  Manor,  that  G.  Podun 
waa  lord  of  the  naaor  of  Booro  Abbotta,  bdv  a  diatinct  manorwlth  the  lud  auDor  of  Boon ; 
and  alao  a  proprietor  of  lands  and  of  commoM  We  cottya  within  the  laid  M^ 
other  perwns  were  ownen  and  proprieton  of  the  rari£w  of  the  landa  and  eominonahle  oottagca 
within  the  laid  Manor;  and  that  the  laid  Eari  and  O.Pochin.aa  lordi  of  the  flMnon,wefeo^ 
of  the  wnl  of  the  laid  leferal  Selda,  fern,  and  ooonnoni,  and  the  laid  leferal  proprieton 
entitled  to  the  heriMge  thereof :  that  the  owneta  and  proprieton  of  the  laid  eoanaon  lina 
deairooa  that  the  aame  ihoald  be  dirided  and  ineloaed  and  allotted  to  the  lereral  ownen  and 
proprieton  theraoC  and  to  the  penoM  hariac  right  of  eoamon  and  other  imareat  theran.  in  liea 
offend  m  proportion  to  their  aereralreapectiTeinteraiti  and  right  of  oonmon.  By  lect.  6  it  was 
enacted,  that  the  eoamiarionen*«ihan  aet  oQt  andalbt  the  td£  and  BMadowa  in  nanner  tbera^ 
menrioned,  that  is  to  lay,  to  the  Eari  as  lord  paramoont  three  acrea,  as  a  compensation  lor  his 
right  to  the  waate  in  the  ielda  and  hanleta  in  the  parish  of  Boom;  and  themhlneof  thefidds 
and  meadowi  aawngat  the  penons entitled  to  lands,  property,  and  right  of  coamon  therein:  and 
riiaU  alao  aet  out  and  allot  the  leas,  in  the  fat  place  twenty  aern  to  the  lords  of  the  said  nuunra, 
in  Ilea  of  their  brofage  and  righta  to  the  wastes  and  soil  in  the  sud  fens ;  vis^  ten  acrss  to  the 
said  Eari  as  lord  paramoont,  five  acrss  to  the  said  Esrl  as  lord  of  the  copyhold  manor  of  Boom, 
and  the  rsaMining  Ave  acres  to  Poefain  as  lord  of  the  manor  of  Boom  Abbotta;  and  ahaU  also 
aet  out  a  cowpaatare  to  be  eojoved  by  the  ownen  of  conunonable  booses,  &c^  aad  the  same  shall 
for  e?er  thereafter  go  aloqg  and  be  of  the  aame  tenure  with  snch  booses,  &c. ;  and  ahaU  aet  oat 
aad  allot  onto  and  amongst  the  proprieton  of  commonable  booses  six  acrca,  &c^  qoantity  and 

rJity  oonsidersd,  which  shall  be  m  uea  of  and  as  a  compensation  for  their  right  and  property 
the  said  fens  as  proprieton  of  the  said  booses,  &c. ;  and  shall  also  set  out  and  allot  the 
naidoeb  &c.,nntoand  amonast  Sir  J.  H.  and  the  scferal  other  propriston  of  Colds,  meadows  and 
ancient  eudosares  within  ue  said  parish  baring  right  of  common  in  proportion  to  the  several 
eatataa  aad  propertiea  which  they  have  tberem  respectively.**  Section  10  prarided,  that  m  caae 
anyof  the  proprieton  of  allotments,  to  be  made  by  virtoe  of  this  Act  in  the  said  common  fane,  in 
liM  of  copyhold  estates,  sball  desire  to  have  their  allotmentt  eoftancfaised,  it  shall  be  lawful  for 
tfm  conmuasianen  to  allot  a  quantity  of  land,  equal  to  two-thirteenth  parts  of  soch  allotments 
raapeotivelT,  to  the  lord  of  the  manor ;  and  that  snch  allotments,  in  lien  of  copyhold  interest,  shall 
for  erer,  after  the  exeenting  the  award,  be  deemed  freehold.  The  Act  contained  a  saring  of 
the  rights  of  the  lords  of  the  manor.  The  commissiooen  in  porsoance  of  the  Act  allotted  to  the 
lords  oertun  landa  as  a  oompensatioa  for  their  brovage  and  right  to  the  wastes  and  aoil  in  the  fens. 
They  also  allotted  certain  lands  to  the  ownen  of  commonable  booses,  &e.,  and  of  endosares 
being  copyholds  within  the  manor.  The  commiisiooen  allotted  these  lands  aa  copyhold,  and 
from  the  tmie  of  the  passing  of  the  act  fines  had  constantly  been  paid  to  the  lord  on  the  admtflsion 
of  tenants  to  such  allotments.— AH  that  allotments  so  made  m  respect  of  copyhold  tenements 
within  the  manor,  not  baring  been  enfranchised  under  the  prorisioos  of  the  lOtn  section,  were  of 
copyhold  tenure. 

By  an  inelosnre  Act,  passed  in  1766,  the  oommisrionen  were  to  allot  a  cowpastnre,  to  be 
alloyed  by  the  ownen  of  commonable  booses,  and  to  be  used  as  a  cowpastnre  only  from  May 
Day  to  mrtinmaa,  and  from  Martinmas  to  Ladr  Day,  '*  and  it  jwaa  provided  the  same  shonld 
lor  ever  thereafter  remain,  go  along  with  and  be  of  the  same  tenure  with  such  booses,  &c., 
but  shonld  not  be  subject  or  liable  to  any  fee  or  fine  whatsoerer  to  the  lord.**  The  oommis- 
aionen  made  their  awani  and  set  out  the  oowpasture.  By  an  Act  passed  in  1772,  for  the  purpose 
of  diridiog  the  oowpastore,  it  was  enacted,  that  the  oommissionen,  after  ifiaking  certain  other 
allotments,  should  set  out  the  residue  of  the  cowpasture  unto  and  amongst  all  and  every  the 
proprieton  of  commonable  houses,  &c. ;  '*  and  that  all  the  allotments  which  should  be  made  of 
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of  the  Manor  of  Boarn  Abbotts,  was  indebted  to  the 
plaintiff,  the  lord  of  the  said  manor,  in  lOOOi,  for  certiun  "jJ^^J^ 
reasonable  fines  duly  assessed,  due  and  payable  from  the  |y-,j,^,j3j 
defendant,  according 'to  the  custom  of  the  said  manor,  on 
the  admission  of  the  defendant  into  the  said  copyhold 
tenements  with  the  appurtenances,  to  which  said  tenements 
the  defendant  was  admitted  while  the  plaintiff  was  such 
lord  as  aforesaid.  Plea. — Never  Indebted.  Whereupon  issue 
was  joined. 

The  cause  came  on  for  trial  before  the  Lord  Chief  Baron, 
when  a  verdict  was  taken  for  the  plaintiff,  subject  to  the 
following  special  case.  The  Court  to  be  at  liberty  to  draw 
such  conclusions  of  fact  as  a  jury  ought  to  draw  under  the 
circumstances.  If  the  Court  shall  be  of  opinion  that  the 
fines  or  any  of  them  are  payable,  then  the  verdict  is  to 
stand  for  such  sum  as  the  Court  shall  direct,  but  if  the 
Court  shall  be  of  opinion  that  none  of  the  said  fines  are 
payable,  then  the  verdict  is  to  be  entered  for  the  defendant. 

The  parish  of  Bourn,  in  the  county  of  Lincoln,  contains 
a  manor,  called  the  Manor  of  Bourn,  or  the  Manor  of 
Bourn  with  the  members,  and  another  manor,  called  the 
Manor  of  Bourn  Abbotts,  or  the  Manor  of  Bourn  Abbotts 
with  the  members,  which  is  a  distinct  manor  within  the 
Manor  of  Bourn. 

The  plaintiff  is  lord  of  the  manor  of  Bourn  Abbotts, 
and  the  action  is  brought  to  recover  five  fines  in  respect  of 
five  allotments  in  the  North  Fen,  and  nine  fines  in  respect 
of  nine  allotments  in  the  South  Fen. 

(The  questions  as  to  the  allotments  in  the  several  fens 
being  distinct,  it  was  arranged  that  they  should  be  argued 
separately.) 

the  satd  cowpastnre,  should  for  CTer  thereafter  remain  and  be  of  the  mne  tenure  with  such 
houses,  Stc.**  The  cowpastnre  was  dmded  and  allotted  under  the  Act  of  1772,  to  the  owners  of 
commonable  houses. — Bkid,  that  the  provision  in  the  Act  of  1 766,  that  such  parts  of  the  cow- 
pasture  as  were  copyhold  should  be  held  without  payment  of  fines  to  the  lord,  exempted  the 
owners  of  the  copyhold  tenements  in  the  cowpasture,  when  divided  and  held  in  severalty,  from 
payment  of  fines  to  the  lord. 
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As  to  the  Fines  in  respect  of  the  Allotments  in  the  North  Fen, 

Iq  the  year  1766  an  act  of  parliament  was  passed, 
intituled  ''an  Act  for  allotting,  dividing,  enclosing  and 
draining  several  open  and  common  fields,  meadows,  waste 
and  fen  grounds  within  the  manor  and  parish  of  Boom 
in  the  county  of  Lincoln.'^ 

The  recitals  in  the  said  Act  are  true  (a). 


(a)  The  recitals  are  as  follows : 
**  Whereas  the  lands  and  grounds 
of  the  several  owners  and  pro- 
prietors in  the  open  fields  and 
meadows  yi  the  manor  and  parish 
of  Bourn,  and  in  the  hamlets  of 
Dyke  and  Cawthorpe  within  the 
said  parish  of  Bourn,  &c.,  lie 
intermixed  and  dispersed  in  small 
parcels,  and  therefore  are  not  at 
present  capable  of  anj  consider- 
able improvement :  And  whereas 
there  are  within  the  said  manor 
and  parish  certain  large  common 
fens,  culled  the  North  Fen,  the 
South  Fen,  and  Djke  Fen,  con- 
taining together  about  4440  acres, 
which  are  frequently  overflowed 
with  water,  and  are  but  of  little 
use  to  those  who  have  right  of 
common  thereupon:  And  whereas 
the  Bight  Honourable  Brownlow, 
Earl  of  Exeter,  is  Lord  Para- 
mount of  the  said  manor,  and  a 
considerable  proprietor  of  lands 
and  grounds  in  the  said  fields  and 
meadows,  and  of  several  common- 
able cottages  and  toflsteads  with- 
in the  said  manor  and  parish; 
George  Pochin,  Esq.,  is  lord  of 
the  manor  of  Bourn  Abbotts,  with 
the  members,  being  a  distinct 
manor  within  the  said  manor  of 
Bourn;  and  also  a  proprietor  of 


lands  and  ground  and  of  several 
commonable  cottages  and  toft- 
steads  within  the  said  manor  and 
parish;  Thomas TroUope  Brown  is 
impropriator,  &c.  *  *  Sir  Gilbert 
Heathcote,  Bart^  is  owner  and 
proprietor  of  a  commonable  cot- 
tage and  of  several  ancient  indo- 
sures,  &c^  within  the  said  manors 
and  parish,  andTheophilus  Buck- 
worth,  &c,  together  with  divers 
other  persons,  are  owners  or  pro- 
prietors of  the  residue  of  the  lands 
and  commonable  cottages  and 
toftsteads  within  the  said  'manors 
and  parish ;  and  the  said  Earl  and 
George  Pochin,  Esq.,  as  lords  of 
the  said  manors,  are  owners  of  the 
soil  of  the  said  several  fields,  fens, 
and  commons,  and  the  said  sereral 
proprietors  are  entitled  to  the 
herbage  thereof:  And  wfaoneas, 
the  owners  and  proprietors  of  the 
said  fields,  meadows,  and  common 
fens  are  desirous  that  the  sune 
may  be  divided  and  inclosed,  and 
that  specific  parts  and  shires 
thereof  may  be  allotted  to  the 
several  owners  and  proprietors 
thereof,  and  persons  having  right 
of  common  and  other  interest 
therein,  in  lien  of  and  in  propor- 
tion to  their  several  and  respective 
interests  and  right  of  ^^p^ffK?"- 
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The  commissioners  acting  in  execution  of  the  said  Act, 
on  the  2nd  of  January,  1770,  made  their  award  in  pursuance 
of  the  Act 
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*  •  *  But  although  such 
dlyiBion  and  incloflure  will  teud 
to  the  advantage  of  the  parties 
concerned,  yet  the  same  cannot 
be  established  without  the  autho- 
rity of  parliament.** 

Section  6  enacts,  '*That  the 
commissioners,  &c.,  shall,  and 
they  are  hereby  authorized,  &c., 
to  set  out  and  allot  the  said^e^ 
or  meadows,  in  manner  herein- 
after mentioned,  that  is  to  say,  in 
the  first  place,  they  shall  set  out 
and  allot  unto  the  Right  Honour- 
able the  Earl  of  £xeter  as  Lord 
Paramount,  such  quantity  of  land 
not  exceeding  three  acres,  &c., 
in  lieu  of  and  as  compensation 
for  his  lordship*8  right  to  the 
several  wastes  in  the  fields  and 
hamlets  of  the  said  parish  of 
Bourn.  ♦  ♦  ♦  And  shall 
also  set  out  and  allot  the  residue 
of  the  said  fields  and  meadows 
unto  and  among  the  several 
persons  who  at  the  time  of  mak- 
ing such  division  shall  be  en- 
titled to  lands,  property,  and 
right  of  common  therein,  in 
proportion  to  their  several  and 
respective  shares,  interests,  and 
rights  of  common,  &c  And  shall 
also  set  out,  divide,  and  allot  the 
said  comrnon/eiUj  in  manner  here- 
inafter mentioned,  that  is  to  say, 
in  the  first  place,  they  shall  set 
out  and  allot  twenty  acres  to 
the  lords  of  the  said  manors,  tii 
lieu  of  tkeir  hrovage  and  righU  to 
the  wastes  and  soil  in  the  said /efts, 
in  the  proportions  following,  viz. : 
ten  acres  to  the  Right  Honourable 


I  I 


the  Earl  of  Exeter  as  Lord  Para- 
mount of  the  said  manor,  five 
acres  to  the  sud  Earl  as  lord  of 
the  copyhold  manor  of  Bourn 
aforesaid,  and  the  remaining  five 
acres  to  George  Pochin,  Esq.,  as 
lord  of  the  said  manor  of  Bourn 
Abbotts  within  the  said  manor  of 
Bourn  *  *  *  And  shall  also 
set  out  and  allot  such  parcel  or 
parcels  of  land  in  the  said  fens, 
to  be  used  and  enjoyed  as  a  cow- 
pasture  or  cowpastures  by  the 
owners  of  commonable  houses 
and  toftsteads  in  the  towns  of 
Bourn,  Dyke  and  Cawthorpe,  as 
shall  be  equal  to  two  cows  for 
each  commonable  house  and  toft- 
stead  in  the  said  towns,  so  as  the 
same  do  not  exceed  three  acres, 
quantity  and  quality  considered, 
to  each  such  home  or  toftstead, 
to  be  used  and  enjoyed  as  a  cow- 
pasture  only,  from  May  Day  to 
Martinmas  yearly,  and  from  Mar- 
tinmas until  Lady  Day  yearly ; 
the  same  may  be  depastured  with 
sheep  by  the  owners  of  such  com- 
monable houses  and  toftsteads,so  as 
the  same  do  not  exceed  three  sheep 
to  each  such  house  or  toftstead, 
and  the  same  shall  for  ever  there- 
after remain,  go  along  and  be  of 
the  same  tenure  with  such  houses 
and  toftsteads  respectively;  but 
shall  not,  any  of  them,  be  subject 
or  liable  to  any  fee  or  fine  what- 
soever  to  the  lords  of  the  said 
manors  or  either  of  them.  And 
the  said  commissioners,  &c.,  shnll 
also  set  out  and  allot  in  such  part 
of  the  said  fens  as  they,  &c., 
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By  the  award,  the  commissionerB  (amongst  other  things), 
allotted  and  assigned  three  acres  to  the  Earl  of  Exeter, 
as  lord  paramount  of  the  manor  of  Bourn,  in  lieu  of 
and    as  a  compensation  for  his    lordship*s  right    to   the 


shall  think  proper,  nnto  and  for 
each  and  singular  the  proprietors 
of  commonable  houses  and  tof^ 
steads  within  the  said  parish  of. 
Bourn,  six  acres  and  a  half  of  an 
acre,  quantity  and  quality  con- 
sidered,  which  shall  be  in  lieu  of 
and  as  a  compensation  for  their 
right  and  property  in  the  said 
fens  as  proprietors  of  the  said 
houses  and  toftsteads.  And  shall 
also  set  out  and  allot  the  residue 
of  the  said  common  fens  unto 
and  amongst  the  said  Sir  Gilbert 
Heathcote,  in  respect  of  his  said 
cottage  and  pastures,  and  the 
several  other  proprietors  of  field 
or  meadow  lands  and  ancient 
indosures  within  the  said  parish, 
having  right  of  common  as  afore- 
said, in  proportion  to  the  several 
estates  and  properties  which  they 
have  therein  respectively,**  &c. 

Section  9  enacts :  "  That  the 
several  lands  and  grounds  to  be 
assigned,  set  out,  allotted,  and 
appointed  unto  and  for  the  several 
persons  who  shall  be  entitled  to 
the  same,  shall  be  and  are  hereby 
vested  in  them  respectively,  in 
full  bar  of  and  satisfaction  and 
compensation  for  his,  her,  or 
their  several  pieces  and  parcels 
of  ground,  which  he,  she,  and 
they  respectively  held  before  the 
passing  of  this  Act,  or  imme- 
diately before  the  said  allotments 
were  made,  and  which  now  are 
dispersed  in  the  said  fields  and 
meadows  intended  to  be  en- 
closed ;  and  also  in  full  bar,  satis- 
faction, and  compensation  of  and 


for  all  right  of  common  and  other 
right  whatsoever  in,  over,  and 
upon  the  same;  and  also  in,  over, 
and  upon  the  said  fields,  meadows, 
and  common  fens ;  and  that  from 
and  immediately  after  the  making 
of  the  division  and  allotments  and 
the  execution  of  the  said  award, 
&c.,  all  right  of  common  belong- 
ing to  or  daimed  by  all  and  every 
the  owners,  proprietors,  or  occu- 
piers of  lands,  tenements,  or  other 
hereditaments,  and  of  all  other 
persons  whatsoever  in,  over,  and 
upon  the  said  lands  and  grounds 
intended  to  be  enclosed  as  afore- 
said and  every  part  thereof,  and 
also  all  tithes,  both  great  and 
small,  and  all  other  payments 
whatsoever  (mortuaries  and  sur- 
plice fees  excepted,  and  which 
shall  still  remain  payable  and  be 
paid  in  such  and  the  same  manner 
as  they  would  have  been  in  case 
this  Act  had  not  been  made)  shall 
cease,  determine,  and  be  for  ever 
extinguished.** 

By  section  10.  *'  In  case  any  of 
the  proprietors  of  allotments  to 
be  made  by  virtue  of  this  Act  in 
the  said  common  fens,  in  lieu  of 
copyhold  estates,  shall  desire  to 
have  such  their  allotments  enfran- 
chised, and  shall  signify  such  their 
desire  in  writing  to  the  said  com- 
missioners at  any  of  their  meet- 
ings before  the  making  of  the 
allotments  of  the  said  fens,  it 
shall  and  may  be  lawful  for  the 
said  commissioners,  &c^  to  allot 
a  quantity  of  land  equal  to  two- 
thirteenth    parts  of  such  allot- 


HILARY   VACATION,   20   VICT. 


847 


several  wastes  in  the  fields 
acres  in  the  North  Fen   to 

ments  respectively,  and  add  the 
same  to  the  other  shares  or  allot- 
ments bj  this  Act  directed  to  be 
made,  to  the  lord  or  lords  of  the 
manor  under  which  such  copy- 
holds are  held  respectivelj ;  and 
that  such  allotments,  in  lieu  of 
copjhold  interest,  shall  for  ever, 
after  the  executing  of  the  said 
award,  be  deemed  freehold,  and 
shall  and  may  be  held  as  such." 

Section  11.  "The  commissioners 
in  making  such  allotments  shall 
have  due  regard  to  the  quality  as 
well  as  quantity  of  the  lands,  and 
right  of  common  and  other  pro- 
perty belonging  to  each  person 
interested,  and  the  quantity,  qua- 
lity, and  situation  of  the  lands 
and  grounds  to  be  allotted  in  lieu 
thereof,"  &c. 

Section  21.  ^*  It  shall  and  may 
be  lawful  to  and  for  all  or  any  of 
the  proprietors  and  owners  of 
lands  and  grounds  within  the 
said  parish,  to  exchange  all  or 
any  of  his,  her  or  their  messuages, 
tenements,  old  inclosures,  or 
other  lands  and  grounds  within 
the  said  parish  for  any  other 
messuages,  tenements,  old  enclo- 
sures, or  other  lands  and  grounds 
within  the  said  parish,  &C.,  such 
exchange,  &c.,  to  be  specified  and 
declared  in  the  award,"  &c. 

Section  22.  '*The  lands  which 
shall  be  allotted  in  the  said^^iif 
and  meadows,  and  the  messuages, 
tenements,  and  lands  to  be  ex- 
changed by  virtue  of  this  Act,  in 
lieu  or  in  respect  of  any  lands  in 
the  said  fields  and  meadows,  or 
of  any  messuages  or  tenements, 


and  hamlets  of  Bourn;   ten 
the  said  Earl,  as  lord  para- 

which  before  such  divbion  or  ex- 
changes respectively  were  lease- 
hold or  copyhold,  shall,  from  and 
for  ever  afler  the  execution  of 
the  said  award,  be  deemed  to  be 
leasehold  or  copyhold,  though  the 
same  were  before  freehold;  and 
shall  be  held  for  the  same  estates, 
terms  of  years  and  interests,  and 
at  and  for  the  same  yearly  and 
other  rents  and  heriots,  customs 
and  services,  and  subject  to  and 
under  the  same  provisoes,  condi- 
tions and  agreements,  except  any 
right  of  common  upon  the  lands 
hereby  intended  to  be  inclosed, 
as  the  messuages,  tenements  and 
lands  granted  in  and  by  the  said 
leases  or  copyhold  grants  respec- 
tively, are  thereby  respectively 
holden ;  and  that  the  lands  in  the 
said  fields  and  meadows  and  the 
messuages  and  tenements  which 
are  leasehold  or  copyhold,  and 
which  shall  be  allotted  or  ex- 
changed by  virtue  of  this  Act,  in 
lieu  or  in  respect  of  any  lands  in 
the  said  fields  or  meadows,  or 
of  any  messuages  or  tenements 
which  are  freehold,  shall,  from 
and  for  ever  after  the  execution 
of  such  award,  be  deemed  to  be 
freehold  and  held  as  such,  though 
the  same  were  before  leasehold 
or  copyhold." 

Bj  section  37,  for  making  the 
award,  the  several  allotments,  di- 
visions, &c.,  and  "all  orders,  direc- 
tions, regulations,  and  determi- 
nations so  to  be  made  as  aforesaid, 
in  and  by  such  award,  shall  be 
binding  and  conclusive  unto  and 
upon  all  parties  interested." 
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momit  of  the  manor  of  Boom;  five  wcres  in  the  Nonli 
Fen  to  the  said  Earl,  as  lord  of  the  manor  of  Boom, 
which  said  two  last  mentioned  pieces  of  land  are  stated 
in  the  said  award  to  be  allotted  to  the  said  Earl  in  lieo  of 
his  brocage  and  right  to  the  wastes  and  soil  in  the 
fens,  and  the  oommissioners  also  allotted  and  assigned  five 
acres  in  the  North  Fen  to  G.  Pochin,  Esq.,  as  bxd  of  the 
manor  of  Boom  Abbotts^  which  last  mentioned  parcel  is 
stated,  in  the  award,  to  be  allotted  to  the  said  G.  Pochin 

Act  contsined  ihan  pre|iidiee» 
lessen,  or  defeii  the  ri^iti  title 
or  interest  of  snj  lord  of  snj' 
minor,  ftc^  within  the  jnnsdio- 
tion  or  fimits  whereof  the  sud 
fields,  meadows  and  common  fens 
herebj  directed  to  be  inciosed, 
&c^  sre  lying  and  being,  o£,  in 
and  to  the  seigniofj  or  rojalties 
incident  to  or  belonging  to  sudk 
manor  &c. ;  bat  that  such  lord  or 
lords,  for  the  time  being,  and  all 
and  ererj  other  person  or  persons 
claiming  nnder  him  or  them  as 
lord  or  lords  oi  the  said  manan^ 
&c^  shall  and  maj  from  time  to 
time  and  at  all  times  hereaAer, 
hold  and  enjoj  all  rents,  services, 
courts,  perquisites  and  profits  of 
courts,  and  all  other  royalties  and 
priTileges  to  the  said  manors,  ftc; 
or  to  the  lord  or  lords  thereof  or 
an  J  claiming  under  him  or  them, 
incideni  or  appendant,  belonging 
or  appertaining  (other  than  those 
meant  or  intended  to  be  barred 
and  destroyed  by  this  Act)  in  as 
fall,  ample  and  benefidal  manner 
to  all  intents  and  purposes  as 
they  ought  or  might  have  held  or 
enjoyed  the  same  before  the  pass- 
ing of  this  Act,  or  in  case  the 
same  had  never  been  made.** 


Section  42.  •'Kothmg  in 
Act  contained  shall  extend,  &&,  to 
revoke,  make  void,  alter  or  annnl 
any  will,settlement,  mortgage,ftc^ 
or  to  prejudice  any  person  having 
any  right  or  cfaum  ot  dower,  join- 
ture,  portion,  debt,  rent,  mortgage, 
jncumbrance,  or  other  demand 
out  ot,  upon  or  afiecting  any 
messuages,  tenements,  lands,  or 
grounds  that  shall  be  exdianged, 
by  virtue  of  this  Act,  or  any 
part  or  parts  thereof  respectively 
(other  than,  &c.) ;  but  that  each 
and  every  proprietor  shall  stand 
and  be  seised  ai  and  in  the 
messuages,  tenements,  lands  and 
grounds  to  be  received  in  ex- 
change by,  or  assigned,  or  allotted 
to  him,  her  dr  them,  &a,  to  such 
and  the  same  uses  and  for  such 
estates  and  interests,  and  subject 
to  such  wills,  powers,  &c^  and 
demands  (other  than,  ftc),  as  he, 
&c.  was  seised  of  and  in  his  mes- 
suages &c.  and  common  right  be- 
fore the  making  of  such  division, 
allotments  or  exchanges  respect- 
ively, and  in  such  manner  as  he, 
she  or  they  would  have  been  in 
case  this  Act  had  not  been  made 
anything  herein  contained  to  the 
contrary  thereof  notwithstanding.** 

Section  47.    '^Notiiing  in  this 
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in  lieu  of  his  brovage  and  right  to  the  wastes  and  soil  in        1857. 
the  fens. 

No  allotment  was  expressed  to  be  made  to  either  of  the 
lords,  as  lords,  except  as  aforesaid. 

Amongst  the  allotments  of  the  general  residue  of  the 
lands  directed  to  be  enclosed  are  twenty-three  other  parcels 
allotted  to  the  Earl  of  Exeter,  of  which  seventeen  are  in 
the  fields  and  meadows,  and  two  in  the  South  Fen,  three 
in  the  North  Fen,  and  one  in  the  East  Gate  or  Bead  House 
Bank,  but  the  award  contains  no  declaration  as  to  the  pro- 
perty in  respect  of  which  such  allotments  were  made. 

In  like  manner  nineteen  other  parcels  are  allotted  to 
G.  Pochin  in  the  fields,  meadows  and  fens,  without  any 
special  declaration  except  as  to  two  of  them  (Nos.  19  and 
20)  in  the  West  Field,  containing,  together,  forty-six  acres, 
which  are  declared  to  be  copyhold  of  the  manor  of  Bourn, 
and  in  lieu  of  all  his  copyhold  lands  in  the  fields  and 
meadows  holden  of  that  manor. 

Numerous  other  allotments  are  made  by  the  award,  and 
amongst  them  are  the  five  allotments  in  the  North  fen,  in 
respect  of  which  iBnes  are  claimed  in  this  action. 

The  following  are  extracts  fix)m  the  award  relating  to  the 
said  five  allotments. — 

**  We  have  set  out  and  do  hereby  allot  and  assign  unto  Mary  Bemey, 
Mary  Bemey,  Widow,  her  heirs  and  assigns,  one  parcel  of  Boum  Abbotts, 
land  in  the  North  Fen,  containing  5  a.  Ir.  32  p.,  (describing 
the  same  by  boundaries),  which  said  parcel  of  land  is  allotted 
to  the  said  Mary  Bemey  as  copyhold,  in  respect  of  her 
commonable  house  held  by  copy  of  Court  Roll,  of  the 
Manor  of  Boum  Abbotts.'' 

**  We  have  set  out,  and  do  hereby  allot  and  assign  nnto  Ann  Hyde, 
Ann  Hyde  one  parcel  of  land  in  the  North  Fen,  containing  Ab^tu.^"" 
15  a.  Ir.  18.  p.,"  describing  the  same  by  boundaries. 

'<  We  have  set  out,  and  do  hereby  allot  and  assign  unto  7  Co.  Bourn 
the  said  Ann  Hyde  one  other  parcel  of  land  (No.  7)  in  the 
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John  SkeltoD, 
7  Co.  Boorn 
Abbotts. 


John  Willey, 
4  Co.  Bourn 
Abbotts. 


North  Fen,  containing  6  a.  3  r.  3  p./'  (describing  the  same 
by  boundaries.) 

The  following  passage  is  then  contained  in  the  award 
relative  to  the  allotments  to  Ann  Hyde. — 

''Which  said  parcel  (Na  3)  is  allotted  to  Ann  Hyde 
as  copyhold  of  the  said  manor  of  Bourn  Abbotts,  in  right 
of  her  commonable  house  held  of  that  manor." 

''The  said  parcel  (No.  7)  is  allotted  to  the  said  Ann 
Hyde  as  proprietor  of  the  same  commonable  house  out  of 
the  residue  of  the  said  fens,  in  respect  of  her  other  lands  in 
the  manor  of  Bourn  Abbotts,  in  lieu  of  which  lands  the 
parcel  (No.  8;  is  set  out  as  copyhold  in  that  manor.** 

"  We  have  also  set  out,  and  do  hereby  allot  and  assign 
unto  John  Skelton,  his  heirs  and  assigns,  one  other  parcel 
of  land  (No.  7)  in  the  North  Fen,  containing  31  acres  and 
2  roods,**  (describing  the  same  by  boundaries.) 

Then  comes  the  following  passage  relative  to  the  various 
allotments  to  John  Skelton. — 

"The  said  parcel  of  land  (No.  1)  is  allotted  to  the  said 
John  Skelton  as  freehold  in  right  of  his  commonable  house 
being  freehold,  &c.,  and  the  said  parcel  (No.  7)  is  allotted 
to  him  in  respect  of  his  commonable  houses,  and  all  the 
lands  and  other  property  being  copyhold  held  of  the  manor 
of  Bourn  Abbotts." 

"  We  have  also  set  out,  and  do  hereby  allot  and  assign 
unto  John  Willey,  his  heirs  and  assigns,  one  other  parcel 
of  land  (No.  4)  in  the  North  Fen,  containing  three  roods 
and  twenty-six  perches,'' (describing  the  same  by  boundaries.) 

The  following  passage  is  then  contained  in  the  award 
relating  to  the  allotments  to  John  Willey. — 

"The  said  fourth  parcel  is  allotted  to  the  said  John  Willey 
out  of  the  residue  of  the  said  fens,  as  proprietor  of  the  said 
commonable  toflsteads,  in  respect  of  his  copyhold  landg 
in  the  manor  of  Bourn  Abbotts." 

The  award  contains  the  following  general  declarations. 
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''And  we  do  hereby  order  that  the  several  lands,  &&, 
allotted,  &C.,  shall  be  in  full  bar  of  satisfiEiction  and  com- 
pensation  for  all  manner  of  lands,  interest,  common  rights  »• 

and  properties  whatsoever,  in,  over  and  upon  the  said  fields, 
meadows  and  common  fens,  and  of  and  for  all  great  and 
small  tithes  and  other  dues  as  aforesaid,  except  as  aforesaid, 
in  respect  of  all  or  any  of  the  said  lands  so  divided  and  directed 
to  be  enclosed,  and  that  all  right  of  common  and  common 
of  pasture  shall,  immediately  after  the  execution  of  these 
presents,  cease,  determine  and  be  for  ever  extinguished." 

''  And  with  respect  to  the  shares  or  allotments  to  which 
certain  copyholders  of  the  manors  of  Bourn  and  Bourn 
Abbots  were,  in  right  of  their  copyhold  estates,  entitled  to 
in  the  said  fens,  the  said  copyholders  having,  at  some  of 
our  meetings  previous  to  the  setting  out  the  lands,  &&, 
signified  their  desire  to  have  their  allotments  enfranchised  : 
We  have,  accordingly,  deducted  two  thirteenth  parts  of 
such  allotments,  and  added  the  q^me  to  the  allotments  by 
the  Act  directed  to  be  made  to  the  lord  of  the  manor 
under  which  such  copyholds  are  held,  and  have  allotted 
the  remaining  eleven  parts  only  to  the  said  copyholders : 
and  to  prevent  mistakes  as  much  as  possible,  we  do  hereby 
declare  that  where  the  allotment  of  any  proprietor  in  the 
said  fens  is  in  the  margin  of  this  award  specified  to  be 
freehold,  and  no  declaration  follows  the  description  thereof, 
either  immediately  or  at  the  end  of  all  the  allotments  of 
that  proprietor,  such  allotment  is  made  in  lieu  of  copyhold 
interest,  and  contains  only  the  eleven  thirteenth  parts  to 
which  such  proprietor  was  entitled  upon  the  division  of  the 
said  fens;  and  that  where  any  allotments  have  been  made 
in  lieu  of  freehold  interest,  or  copyhold  interest  not  en- 
franchised, the  tenure  of  the  houses,  toftsteads,  or  lands 
by  virtue  of  which  the  owners  of  such  allotments  were 
entitled  thereto,  is  particularly  and  fully  set  forth  in  a 
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decla»tion  feUowing  the  descriptunis  of  all  the  allotiiienli 
of  80ch  proprietora." 
V-  The  award  contains  ninety-three  allotments  in  the  fena^ 

which  allotments  have  the  word  ^freehold''  written  against 
them  in  the  maigin  of  the  said  award,  withoat  any  declarBr 
tion  relating  to  the  tenure  of  those  allotments  following  the 
description  thereof,  either  immediately  or  at  the  end  oi 
such  allotments,  with  the  exception  of  two  allotments  to 
one  proprietor,  Mary  Shippey,  as  to  which,  in  addition  to 
the  word  ''freehold"  in  the  margin,  there  is  the  following 
declaration: — ''Which  said  two  parcels  of  land  (Nos^  1 
and  2)  are  allotted  to  the  said  Mary  Shippey  as  freehold  for 
the  eleven  thirteenth  parts  of  her  share  of  the  said  fens  in 
right  of  her  commonable  house  and  lands  being  copyhold."* 

Some  of  the  allotments  in  the  fens  are,  in  the  awards 
declared  to  be  allotted' as  freehold  in  respect  of  freeholds;, 
and  others,  being  allotments  in  respect  of  copyholds,  are 
comprised  in  the  before  mentioned  class  of  allotments. 

There  are  twenty-three  allotments  in  the  North  Fen  and 
Dyke  Fen  (including  the  five  allotments  in  question  in  this 
action)^  which,  as  appears  from  the  award,  were  allotted  in 
respect  of  copyholds,  and  which  have  neither  freehold 
written  in  the  margin  nor  any  declaration  to  the  effect  that 
they  are  allotted  as  freehold,  but  which  are  either  stated  to 
be  allotted  as  copyhold  or  in  respect  of  copyhold  property, 
and  which  do  not  appear  in  the  award  to  have  been  enfran- 
chised under  the  Act. 

The  said  five  allotments  in  the  North  Fen,  in  respect  of 
which  fines  are  claimed  in  this  action,  were,  in  feet,  so 
allotted  in  respect  of  copyhold  tenements,  parcels,  and 
holden  of  the  manor  of  Bourn  Abbotts,  and  the  rest  of 
the  said  twenty-three  allotments  in  the  fens  were,  in  fiict, 
allotted  in  respect  of  copyhold  tenements,  parcels,  and 
holden  of  one  or  other  of  the  said  manors.    The  allotments 
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were  not  made  in  lieu  of  or  in  exchange  for  any  copyhold 
tenements,  but  in  respect  of  the  commonable  rights  belongs 
ing  to  the  respective  tenements  in  respect  of  which  they  v. 

were  allotted. 

The  copyholds  are  copyholds  of  inheritance,  and  on  an 
admission  a  fine  is,  by  the  custom,  payable  to  the  lord  by 
the  party  admitted,  except  so  fiir  as  such  custom  may  be 
affected  by  the  acts  of  parliament.  The  amount  of  fine  so 
payable  is,  by  the  custom,  at  the  will  of  the  lord.  / 

From  the  time  of  the  making  of  the  award,  down  to  the 
year  1851,  the  said  twenty-three  allotments  in  the  North 
Fen  and  Dyke  Fen,  which  include  the  five  in  question  in 
this  action,  were  always  treated  as  copyholds,  and  numerous 
admissions  were  made  thereto,  and  on  every  admission  a 
fine  was,  by  the  party  admitted,  paid  to  the  lord  of  that 
manor  whereof  the  tenement  was  parcel  and  holden,  in 
respect  of  which  tenement  such  allotment  is  in  the  said 
award  expressed  to  have  been  made. 

Previously  to  the  year  1811  the  five  allotments  in  the 
North  Fen  became  vested  in  the  late  J.  Digby,  who  was 
admitted  tenant  thereto,  respectively,  by  six  separate  ad- 
missions (the  admission  to  one  of  the  said  allotments  being 
in  separate  moieties),  and  paid  separate  fines  and  fees  on 
each  admission,  firom  whom  the  allotment  by  divers  mesne 
conveyances  and  descents  came  to  the  defendant,  who 
entered  into  possession  of  the  five  allotments,  and  was 
admitted  tenant  thereof;  and  thereupon  the  plaintiff  as- 
sessed a  fine  on  the  admission  of  the  defendant  to  each 
allotment,  which  fines,  if  any  fines  were  assessable  and 
payable,  were  duly  assessed  and  demanded. 

The  defendant  has  refused  to  pay  the  said  fines  or 
any  of  them.  He  contends  that  the  said  five  allot- 
ments in  the  North  Fen  are  of  fireehold  tenure,  and 
if  the  Court  shall  be  of  opinion    that,    upon  the  true 
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Axtoihe  Fines  in  respect  of  the  Allotments  in  the  North  Fen. 

In  the  year  1766  an  act  of  parliament  was  passed, 
intituled  ^'an  Act  for  allotting^  dividing,  enclosing  and 
draining  several  open  and  common  fields,  meadows^  waste 
and  fen  grounds  within  the  manor  and  parish  of  Bourn 
in  the  county  of  Lincoln." 

The  recitals  in  the  said  Act  are  true  (a). 


(a)  The  recitals  are  as  follows : 
^'Whereas  the  lands  and  grounds 
of  the  seyeral  owners  and  pro- 
prietors in  the  open  fields  and 
meadows  yi  the  manor  and  parish 
of  Bourn,  and  in  the  haiplets  of 
Djke  and  Cawthorpe  within  the 
said  parish  of  Bourn,  &c.,  lie 
intermixed  and  dispersed  in  small 
parcels,  and  therefore  are  not  at 
present  capable  of  any  consider- 
able improTcment :  And  whereas 
there  are  within  the  said  manor 
and  parish  certain  large  common 
fens,  called  the  North  Fen,  the 
South  Fen,  and  Dyke  Fen,  con- 
taining together  about  4440  acres, 
which  are  frequently  overflowed 
with  water,  and  are  but  of  little 
use  to  those  who  have  right  of 
common  thereupon:  And  whereas 
the  Right  Honourable  Brownlow, 
Earl  of  Exeter,  is  Lord  Para- 
mount of  the  said  manor,  and  a 
considerable  proprietor  of  lands 
and  grounds  in  the  said  fields  and 
meadows,  and  of  seyeral  common- 
able cottages  and  toflsteads  with- 
in the  said  manor  and  parbh; 
George  Fochin,  Esq.,  is  lord  of 
the  manor  of  Bourn  Abbotts,  with 
the  members,  being  a  distinct 
manor  within  the  said  manor  of 
Bourn;  and  also  a  proprietor  of 


lands  and  ground  and  of  several 
commonable  cottages  and  toft- 
steads  within  the  said  manor  and 
parish ;  Thomas  TroUope  Bro?ni  is 
impropriator,  &c.  *  *  Sir  Gilbert 
Heathcote,  Bart.,  is  owner  and 
proprietor  of  a  commonable  cot- 
tage and  of  several  ancient  indo- 
sures,  &C.,  within  the  sud  manors 
and  parish,  and  Theophilaa  Buck- 
worth,  &c.,  together  with  divers 
other  persons,  are  owners  or  pro- 
prietors of  the  residue  of  the  lands 
and  commonable  cottages  and 
toftsteads  within  the  said  manors 
and  parish ;  and  the  said  Earl  and 
George  Fochin,  Esq.,  as  lords  of 
the  said  manors,  are  owners  of  the 
soil  of  the  said  several  fields,  fens, 
and  commons,  and  the  said  several 
proprietors  are  entitled  to  the 
herbage  thereof:  And  whereas, 
the  owners  and  proprietors  of  the 
said  fields,  meadows,  and  common 
fens  are  desirous  that  the  same 
may  be  divided  and  inclosed,  and 
that  specific  parts  and  shares 
thereof  may  be  allotted  to  the 
several  owners  and  proprietors 
thereof,  and  persons  having  right 
of  conunon  and  other  interest 
tiierein,  in  lieu  of  and  in  propor- 
tion to  their  several  and  respective 
interests  and  right  of  oommon. 
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each  such  house  or  toftstead,  **  and  the  same  shall  for  ever 
thereafter,  remain^  go  along  and  be  of  the  same  tenure  with 
such  houses  and  toftsteads  respectively,  but  shall  not  any  of 
them  be  subject  or  liable  to  any  fee  or  fine  whatsoever  to 
the  lords  of  the  said  manor  or  either  of  them."    Such 
cowpasture  therefore  is  made  copyhold  without  fine.     The 
Act  then  proceeds  to  enact,  that  the  commissioners  *' shall 
also  set  out  and  allot,  in  such  part  of  the  said  fens  as  they 
shall  think  proper,  unto  and  for  each  and  singular  the 
proprietors  of  commonable  houses  and  toftsteads  within  the 
said  parish  of  Bourn,  six  acres  and  a  half  an  acre,  quantity 
and  quality  considered,  which  shall  be  in  lieu  of  and  as  a' 
compensation  for  their  right  and  property  in  the  said  fens, 
as  proprietors  of  the  said  houses  and  toftsteads^  and  shall 
also  set  out  to  Sir  Gilbert  Heathcote,  &c.,  and  the  several 
other  proprietors  of  field  or  meadow  lands  and   ancient 
inclosures,  within  the  said  parish,  having  right  of  common, 
in  proportion  to  the  several  estates  and  properties  which 
they  shall  have  therein  respectively."    This  clause  must  be 
read    in   connection  with  the  10th,  which  provides  that, 
where  the  proprietors  of  allotments  in  the  fen,  made  in  lieu 
of  copyhold  estates,  shall  desire  to  have  their  allotments 
enfranchised,  it  shall   be  lawful  for  the  commissioners  to 
allot  two  thirteenths  to  the  lords  under  which  such  copy- 
holds  are  held,  and  such  allotments,  in  lieu  of  copyhold 
interest,  shall  for  ever  after  be  deemed  fireehold.      The 
intention  was  that  all  the  allotments,  other  than  the  cow- 
pasture  made  in  respect  of  copyhold  houses  or  land,  should 
be  of  the  nature  of  copyhold,  unless,  before  the  award,  the 
owners  signified  their  desire  to  have  them  enfranchised. 
Where  not  enfitinchised,  the  allotments  became  new  copy- 
holds.   If  this  construction  of  the  Act  is  not  adopted,  the 
lords  will  lose  the  benefit  of  the  interest  they  possessed  where 
before  the  enclosure  the  right  of  common  was  appurtenant 
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Bj  the  award,  the  commissioners  (amongst  other  things), 
allotted  and  assigned  three  acres  to  the  Earl  of  Exeter, 
as  lord  paramount  of  the  manor  of  Bourn,  in  lien  of 
and    as  a  compensation  for  his    lordship*s  right    to  the 


shall  think  proper,  nnto  and  for 
each  and  singular  the  proprietors 
of  commonable  houses  and  toft- 
steads  within  the  said  parish  of. 
Bourn,  six  acres  and  a  half  of  an 
acre,  quantity  and  quality  con- 
sidered, which  shall  be  in  lieu  of 
and  as  a  compensation  for  their 
right  and  property  in  the  said 
fens  as  proprietors  of  the  said 
houses  and  toftsteads.  And  shall 
also  set  out  and  allot  the  residue 
of  the  said  common  fens  unto 
and  amongst  the  said  Sir  Gilbert 
Heathcote,  in  respect  of  his  said 
cottage  and  pastures,  and  the 
several  other  proprietors  of  field 
or  meadow  lands  and  ancient 
inclosures  within  the  said  parish, 
having  right  of  common  as  afore- 
said, in  proportion  to  the  several 
estates  and  properties  which  they 
have  therein  respectively,"  &c. 

Section  9  enacts :  "  That  the 
several  lands  and  grounds  to  be 
assigned,  set  out,  allotted,  and 
appointed  unto  and  for  the  several 
persons  who  shall  be  entitled  to 
the  same,  shall  be  and  are  hereby 
vested  in  them  respectively,  in 
full  bar  of  and  satisfaction  and 
compensation  for  his,  her,  or 
their  several  pieces  and  parcels 
of  ground,  which  he,  she,  and 
they  respectively  held  before  the 
passing  of  this  Act,  or  imme- 
diately before  the  said  allotments 
were  made,  and  which  now  are 
dispersed  in  the  said  fields  and 
meadows  intended  to  be  en- 
closed ;  and  also  in  full  bar,  satis- 
faction, and  compensation  of  and 


for  all  right  of  common  and  other 
right  whatsoever  in,  over,  and 
upon  the  same;  and  also  in,  over, 
and  upon  the  sud  fields,  meadows, 
and  common  fens ;  and  that  from 
and  immediately  after  the  making 
of  the  division  and  allotments  and 
the  execution  of  the  said  award, 
&c^  all  right  of  common  belong* 
ing  to  or  claimed  by  all  and  every 
the  owners,  proprietors,  or  occu- 
piers of  lands,  tenements,  or  other 
hereditoments,  and  of  all  other 
persons  whatsoever  in,  over,  and 
upon  the  said  lands  and  grounds 
intended  to  be  enclosed  as  afore- 
said and  every  part  thereof,  and 
also  all  tithes,  both  great  and 
small,  and  all  other  payments 
whatsoever  (mortuaries  and  sur- 
plice fees  excepted,  and  which 
shall  still  remain  payable  and  be 
paid  in  such  and  the  same  manner 
as  they  would  have  been  in  case 
this  Act  had  not  been  made)  shall 
cease,  determine,  and  be  for  ever 
extinguished.** 

By  section  10.  ^*  In  case  any  of 
the  proprietors  of  allotments  to 
be  made  by  virtue  of  this  Act  in 
the  said  common  fens,  in  lieu  of 
copyhold  estates,  shall  desire  to 
have  such  their  allotments  enfran- 
chised, and  shall  signify  snch  their 
desire  in  writing  to  the  said  com- 
missioners at  any  of  their  meet- 
ings before  the  making  of  the 
allotments  of  the  said  fens,  it 
shall  and  may  be  lawful  for  the 
said  commissioners,  &c.,  to  allot 
a  quantity  of  land  equal  to  two- 
thirteenth   parts  of  such  allot- 
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that  if  the  Act  be  susceptible  of  the  interpretation  which  has        1857. 
been  put  upon  it  by  long  usage,  the  Courts  will  not  disturb      ^pl^[^ 
that  construction :  Fermou  Peerage  Ccue  (a).!  This  Act  recites    _     «• 
that  the  soil  and  freehold  of  the  fens  was  in  the  lords  of 
the  manor,  and  it  appears  that  they  were  also  entitled  to 
certain  eatage  thereon  (brovage).    Other  persons,  proprietors 
of  commonable  cottages,  &c.,  were  entitled  to  the  herbage. 
It    may  be    presumed    that  some   of   the    commonable 
cottages  were  freehold  and  some  copyhold.     By  section  6, 
the  commissioners  are  to  allot  twenty  acres  to  the  lords  of 
the  manors,  in  lieu  of  their  brovage  and  r^ht  to  the  wastes 
and  soil  in  the  said  fens,  in  certain  proportions.     Then, 
there  is  a  saving  of  the  rights  of  the  lords  in  these  words. 
*' Nothing  in  this  Act  contained  shall  prejudice,  lessen  or 
defeat  the  right,  title  or  interest  of  any  lord  or  lords  of  any 
manor,  and  within  the  jurisdiction  or  limits  whereof  the 
said  fields,  meadows  and  common  fens  hereby  directed  to 
be  inclosed  on  any  part  thereof  are  lying,  and  being  of,  in 
and  to  the  seigniory  or  royalties  incident  to  or  belonging  to 
such  manors  or  lordships  or  reputed  manors,  but  that  such 
lord,  &C.,  shall  and  may  from  time  to  time,  and  at  all  times 
hereafter,  hold  and  enjoy  all  rents,  services,  courts,  per- 
quisites and  profits  of  court,  and  all  other  royalties  and 
privileges  to  the  said  manor  or  lordships,  &c,  belonging  or 
appertaining  other  than  those  meant  or  intended  to  be 
barred  or  destroyed  by  this  Act,  ftc."    This  saving  relates 
only  to   the  seigniorial  rights  of  the  lords.      Whatever 
other  right  they  had  to  the  soil  and  brovage  was  extin- 
guished:   Tawnky  v.  Gibson  (ft).      [Bramioellf  B.  —  The 
lords,  as  owners  of  the  soil,  had  a  right  to  every  profit 
except  that  to  which  the  commoners  were  entitled.     All 
such  rights,  including  right  to  mines,  as  in  Townley  v.  GUh 
son  (ft),  may  have  been  extinguished,  and  yet  their  rights 

(a)  5  II.  L.  716.  (b)  2  T.  R.  701. 


858 


EZCDEQUBR  REPORTS. 


as   lords  of  the  copyhold    manor  may  not   have   been 

affected.]    The  term  ''soil"  must  be  taken  to  include  the 

9.  whole  interest  of  the  landowner  as  distinguished  from  the 

DUHOOMBI. 

profits  to  which  the  commoner  is  entitled,  unless  it  is  shewn 
.  that  th^re  are  other  expressions  in  the  Act  which  limit  its 
meaning :  Earl  of  Bosse  y.  fFainman  (a) ;  Micklethtait  ?. 
Winter  (ft).  Lord  Kenyon^  in  Toumky  v.  Gibson  {e),  says, 
''  the  defendant's  counsel  have  supposed  that  mines  are  a 
distinct  right  from  the  right  to  the  soil ;  but  where  the  soil 
is  in  the  lord  all  is  resolvable  into  the  ownership  of  the  soil, 
and  a  grant  of  the  soil  will  pass  every  thing  under  it*' 
Here  the  lord's  right  to  fines,  as  lord  of  the  copyhold  manor, 
was  equally  resolvable  into  the  ownership  of  the  soiL  The 
lord  has  given  up  his  rights,  for  which  he  has  receired 
satisfaction.  Lord  Kenyan  points  out  that  the  tenants 
cannot  take  as  copyholders  unless  the  act  of  parliament  has 
so  directed,  but  they  take  their  allotments  as  freehold  estates 
of  inheritance,  and  that  it  is  clear  that  no  new  tenure  can 
be  created,  unless  by  the  authority  of  parliament,  since  the 
statute  ''  Quia  Emptores."  All  rights  of  the  lord  which 
depend  on  ownership  of  the  soil  are  extinguished,  and 
there  is  no  authority  for  the  exception  of  his  right  as  lord 
of  the  copyhold  manor,  by  implication.  Where  a  new 
tenure  is  to  be  created  it  must  be  by  express  words. 
Such  words  are  found  in  other  sections  of  this  Act, 
where  the  legislature  intended  to  provide  that  lands 
should  be  of  copyhold  tenure ;  thus,  by  sect.  22,  relating 
to  exchanges,  it  is  provided  that  lands  allotted  in  lien 
of  any  lands  to  be  exchanged  which,  before  such  division 
or  exchanges,  were  leasehold  or  copyhold,  shall  be 
deemed  to  be  leasehold  or  copyhold  though  the  same 
were   before  freehold.      And   in   the    clause   relating  to 

(a)  14  M.  &  W.  859.  In  error,      Jotme*  Oraham^  Bart,  ▼.  Ewari, 
2  Exch.  800.  anU^  p.  550 :  per  £rle^  J. 

(b)  6  Exch.  644.    See  also  iSi(r         (c)  2  T.  R.  701. 
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cowpasture  it  is  provided,  that  the  cowpasture  shall  remain        1857. 
and  be  of  ^  game  tenure  as  the  houses  in  respect  of  which      ^^^^ 
it  is  allotted,  but  shall  not  be  subject  to  any  fee  or  fine  ». 

whatever  to  the  lords  of  the  manors.     Then  immediately 
follows  the  provision  that  ^'  the  commissioners  shall  set  out 
and  allot  in  such  part  of  the  fens  as  they  shall  think  proper, 
amongst  the  several  proprietors,  six  and  a  half  acres,  which 
shall  be  in  lieu  of  and  in  compensation  for  the  right  and 
property  in  the  said  fens  as  proprietors  of  the  said  common- 
able houses,  &&,  and  shall  also  set  out  and  allot  the  residue 
of  the  said  common  fens  amongst  the  several  proprietors  of 
fields  &c.  having  right  of  common,  in  proportion  to  the  several 
estates  and  properties  which  they  have  therein  respectively**^ 
Nothing    is    said   as   to  tenure:    it   would    be  clear*  if 
the  Act  stopped  there,  that  the  allotments  were  to  be  of 
freehold  tenure,  and  the  reservation  of  seignories   and 
royalties   does    not    alter  the    case :    Doe    d.   Lowes   v. 
Davidson  (a).      [^Aldersoiif  B.— In  that  case  the  Act  said 
nothing  as  to  the  tenure  of  the  allotments.     The  question 
here  is,  whether  the  Act  does  point  out  of  what  tenure 
the  allotments  were  to  be?     The  10th  section  expressly 
provides  for  the  enfranchisement  of  allotments  in  lieu  of 
copyhold  interest.     Therefore  it  appears  that  they  were  to 
be  allotted  as  copyhold,  if  not  enfi^nchised  in  pursuance 
of  the  power  given  by  that  clause.     And  that  construction 
is    in  accordance  with  a  practice  which   has   prevailed 
for  eighty-two'  years.]    If  the  recitals  in  an  Act  be  repug- 
nant to  the  express  enacting  words  the  recitals  must  be 
rejected.     That  rule  applies  here.     [BrofnweU,  B. — ^There 
is   no   enactment  repugnant   to  the  lOth  section,      llie 
clause  relied  upon  by  the  defendant  is  merely  one  firom 
which  it  might  be  presumed  that  the  allotments  were  to  be 
fireehold.     Pollock^  C.  B. — It  is  clear,  firom  a  perusal  of  the 

(a)  2  11  &  S.  175. 

VOL.  I. — N.   8.  K  K  &  EXCH. 
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whole  Act,  that  it  was  intended  that  whatever  was  copyhold 
at  the  time  of  the  passing  of  the  Act,  should  continue  to 
be  held  as  copyhold,  unless  it  was  enfranchised  in  the  mode 
provided  b^  the  Act] 

Ctar,  adv.  vuU. 


As  to  the  Fines  claimed  on  Nine  Allotments  in  the  Sottth  Fen 

or  Cowpasture* 

In  reference  to  the  directions  contained  in  the  said  Act 
of  Parliament  of  1766,  to  the  commissioners  to  set  out  land 
for  a  cowpasture  or  cowpastures  (a),  the  said  award  recites 
that  the  owners  of  commonable  houses  in  the  hamlets  of 
Dyke  and  Cawthorpe  did  not  signify  their  desire  of  having 
«their  cowpastures  allotted  to  them  in  Dyke  Fen,  and  the 
commissioners  accordingly  set  out  and  allotted  the  whole 
of  the  South  Fen,  containing  (exclusive  of  allotments  to 
the  impropriator  and  vicar  respectively,  and  of  two  parcels 
of  land  to  the  Earl  of  Exeter)  887  a.  2  r.  4  p.,  to  be  used 
and  enjoyed  as  a  cowpasture  by  the  owners  of  commonable 
houses  and  toftsteads  in  the  towns  of  Bourn,  Dyke  and 
Cawthorpe,  according  to  the  directions  of  the  said  Act. 

In  the  year  1772  (12  Geo.  3)  another  Act  was  passed 
for  dividing,  inclosing  and  draining  the  said  cowpasture  in 
the  South  Fen,  and  for  amending  and  rendering  more 
effectual  the  said  first  mentioned  Act  (&). 


(a)  See  section  6|  antij  p.  845, 
note. 

(b)  The  material  parts  of  thia 
Act  are  as  foUows: — ^It  recites: 
**  Whereas  in  pursuance  of  an 
Act  made  in  the  sixth  jear  of 
the  reign  of  his  present  Majestj, 
intituled  *An  Act  for  allotting, 
dividing,  inclosing,  and  draining 
several  open  and  common  fields, 
meadows,  wastes,  and  fen  groands 


within  the  manor  and  parish  of 
Bourn,*  &c. ;  the  said  fields,  mea- 
dows, wastes,  and  fen  grounds 
have  been  divided  and  allotted, 
and  a  certain  parcel  of  land  con- 
taining 870  acres  or  thereabouts, 
lying  in  the  South  Fen  within  the 
said  parish  of  Bourn,  was  bj  the 
commissioners  acting  bj  and  in 
pursuance  of  the  powers  by  the 
said  Aotgiven,  allotted  and  assign- 
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The  cotnmissioners  made 
the  last  Act,  on  or  about  the 

ed  to  the  owners  of  commonable 
houaes  and  toftsteada  in  the  towns 
of  Bourn,  Dyke  and.Cawthorpe, 
to  be  used  and  enjoyed  by  them 
as  a  cowpasture:  And  whereas, 
by  experience,  it  is  found  by 
the  said  owners  of  common- 
able houses  and  toflsteads,  that 
the  said  parcel  of  land  so  allotted 
to  be  used  and  enjoyed  as  a  cow- 
pasture,  will  not  answer  the  end 
intended  by  the  said  Act,  &c.,  as 
being  in, its  present  tenure  in- 
capable of  supporting  the  cattle 
depastured  thereon ;  and  also,  by 
reason  of  its  being  frequently 
overflowed  with  water,  very  in- 
convenient to  the  owners  of  the 
said  commonable  houses  and  tofl- 
steads :  but  if  the  same  was  di- 
vided and  inclosed  and  properly 
drained,  and  the  said  Act,  &c.,  in 
some  respects  amended,  it  would 
greatly  benefit  the  estates  of  the 
said  owners  of  commonable  houses 
and  toftsteads  and  other  persons 
interested  therein ;  but  as  the  said 
good  purpose  cannot  be  effected 
without  the  aid  and  authority  of 
parliament,**  and  after  appointing 
commissioners  and  directing  that 
a  survey  shall  be  made,  it  enacts 
"That  the  said  commissioners, 
&c.,  shall  and  they  are  hereby  em- 
powered and  required  as  soon 
as  conveniently  may  be,  &c^  to 
divide,  set  out,  and  allot  the  said 
South  Fen  or  cowpasture  in  the 
following  manner  (that  is  to  say), 
in  the  first  place  they  shall  set  out 
a  parcel  or  parcels  of  hwd  not 
exceeding  four  acres,  for  the  pur- 
pose  of  getting  stone  and  other 

R  K 


their  award,  in  pursuance  of 
7th  of  July,  1777. 


materials  for  the  uses  hereinafter 
mentioned;  and  in  the  next  place 
shall  set  out  the  land  appropriated 
by  the  said  former  Act  for  the 
repairs  of  the  South  Fen  bank, 
and  other  uses  hereinafter  men- 
tioned ;  and  shall  afterwards  set 
out  and  allot  the  residue  of  the 
said  South  Fen  or  cowpasture 
(exclusive  of  the  allotments  before 
directed  to  be  made,  and  of  the 
private  roads  and  ^ays  to  the 
several  allotments)  unto  and 
amongst  all  and  every  the  pro- 
prietors of  commonable  houses 
and  toftsteads,  situate  and  being 
in  the  towns  of  Bourn,  Dyke  and 
Cawthorpe  aforesaid,  pursuant 
and  according  to  the  numbers  of 
such  houses  and  toftsteadsrespect'* 
ively,&c.;  and  that  all  the  allot- 
ments which  shall  be  made  of  the 
said  South  Fen  or  cowpasture, 
in  pursuance  of  this  Act,  shall  for 
ever  thereafter  remain  and  be  of 
the  same  tenure  with  such  houses 
and  toftsteads  respectively. 

Provided  always,  and  be  it 
enacted,  &c.,  that  in  case  any 
of  the  proprietors  of  customary 
or  copyhold  estates  within  and 
held  of  the  several  manors  of 
Bourn  and  Bourn  Abbotts  in  the 
said  parish  of  Bourn,  shall  be 
desirous  of  enfranchising  the  same 
or  any  part  thereof,  that  then  it 
shall  and  may  be  lawful  to  and  for 
such  proprietors  to  enfranchise 
his,  her,  or  their  said  customary 
or  copyhold  estates,  making  such 
compensation  in  land  to  the  lord 
or  lords  of  the  said  several 
manors  as  shall  be  agreed  upon 
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No  allotments  whatever  are  made  by  this  award  to  the 
lord  of  either  of  the  manors  in  lieu  of  any  of  his  rights  as 
lord  of  such  manor,  but  after  deducting  the  allotments  for 
getting  stones  and  materials,  and  the  allotments  of  land 
appropriated  by  the  said  first  Act  for  the  repairs  of  the 
South  Fen  Bank  and  other  uses  therein  mentioned,  the 
residue  was  allotted,  according  to  the  Act,  to  and  amongst 
the  parties  entitled  thereto,  and  each  of  the  allotments 
of  the  said  residue  is  specified  in  the  award  to  be  allotted 
either  as  fireehold  or  as  copyhold  of  the  manor  of  Bourn, 
or  as  copyhold  of  the  said  manor  of  Bourn  Abbotts. 

The  allotments  so  specified  in  the  said  award  to  be 
allotted  as  copyhold  of  the  manor  of  Bourn  Abbotts,  are 
about  sixty-eight  in  number,  and  contain,  collectively,  about 
212  a.  2r.  335  p.,  amongst  which  are  the  nine  allotments  to 
which   this   action   specially  relates,  which  were,  in  fact, 


between  such  proprietors  and  the 
lords  of  the  said  manors  under 
whom  such  copjhold  estates  are 
respectivelj  held,  so  as  all  and 
every  such  agreements  for  enfran- 
chising be  made  bj  and  with  the 
consent  and  approbation  of  the 
said  commissioners,  &c. ;  and  that 
after  such  compensation  in  land 
shall  have  been  made  to  the  lord, 
&c.,  and  the  execution  of  the  said 
award,  the  remaining  part  of  such 
copjhold  estates,  for  which  such 
compensation  shall  be  so  made, 
shall  for  ever  after  be  deemed 
freehold,  and  held  and  enjojed 
as  such. 

Provided  alwajs,  that  nothing 
in  this  Act  contained  shall 
prejudice,  lessen  or  defeat  the 
right,  title  or  interest  of  any 
lord  of  any  manor,  &c.,  within  the 
jurisdiction  or  limits  whereof  the 
said  South  Fen  or  cowpasture, 
hereby  directed  to  be  inclosed,  is 


lying,  and  being  of,  in  and  to  the 
seigniory  or  royalties  incident  to 
or  belonging  to  such  manors,  &c.; 
but  that  such  lord,  &c.,  for  the 
time  being,  and  all  and  every 
other  person  or  persons  claiming 
under  him,  &c.,  as  lord  of  the 
said  manors,  &c^  shall  and  may 
from  time  to  time  and  at  all  times 
hereafler  hold  and  enjoy  all  rents, 
services,  courts,  perquisites  and 
profits  of  courts,  and  all  other 
royalties  and  privileges  to  the 
said  manors,  or  to  the  lord  thereof 
or  any  claiming  under  him  or 
them,  incident  or  appendant,  be- 
longing or  appertaining  (other 
then  those  meant  or  intended  to 
be  barred  and  destroyed  by  this 
Act),  in  as  full,  ample  and  benefi- 
cial numner,  to  all  intents  and  pur- 
poses, as  they  ought  or  might  have 
held  or  enjoyed  the  same  before 
the  passing  of  this  Act,  or  in 
the  same  had  never  been  made.' 
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allotted  as  copyhold  of  the  said  manor,  tenements,  parcel 
and  holden  of  that  manor. 

From  the  makine  of  the  said  second  award,  to  the  year  ^' 

1824,  the  practice  in  respect  to  admissions  to  copyhold 
allotments,  under  the  said  second  award,  has  been  as 
follows : — 

Where  one  and  the  same  party  was,  at  one  and  the  same 
time  and  by  one  and  the  same  admissfon,  admitted  to  any 
of  the  allotments  so  described  as  copyhold  in  the  South 
Fen,  and  to  the  tenement  in  respect  of  which  it  was  allotted, 
one  fine  only  was  assessed  and  paid,  and  one  quit  rent  only 
was  paid  to  the  lord ;  but  where  a  party  was  admitted  to 
any  of  the  said  allotments  so  described  as  copyhold  in  the 
said  South  Fen,  without  the  tenement  in  respect  of  which 
it  was  allotted,  then  a  fine  was  assessed  and  paid  to  the 
lord,  on  such  admission,  in  the  same  way  as  fines  were  and 
are  by  the  custom  assessed  and  paid  on  the  admission  to 
any  ancient  copyhold  tenement,  parcel  and  holden  of  the 
same  manor,  and  the  quit  rent  was  apportioned  between 
such  allotments  and  the  tenement  fix)m  which  it  thus  became 
severed* 

Instances  of  fines  being  so  as  aforesaid  ussessed  and 
paid  on  admission  to  such  allotment  so  described  as  copy- 
hold, without  the  tenements  in  respect  of  which  they  were 
allotted,  are  very  numerous,  and  extend  over  the  whole 
period,  fix)m  the  making  of  the  award  in  1777,  to  and 
inclusive  of  the  year  1823. 

In  1824  the  liability  to  pay  a  fine,  on  an  admission  of 
the  last  mentioned  description,  was  disputed,  and  various 
instances,  in  and  since  that  year,  have  occurred  in  which 
payment  of  such  a  fine  has  been  refused.  The  lords  of  the 
manors  have  always,  however,  claimed  and  contended  that 
fines  were  payable  on  such  admissions,  and  have  uniformly 
entered   on  the  court  roll   of  each  admission  the  usual 
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words  importing  that  a  fine  was  paid  thereoui  but  leaving 
a  blank  for  the  amoant  of  such  fine  when  it  has  been 
V-  refused;  but  this  is  the  first  time  in  which  either  of  the 

DiTVOOMBB. 

lords  has  proceeded  to  attempt  to  enforce  payment. 

Previous  to  the  25th  June,  1811,  the  said  nine  allotments 
in  the  South  Fen  became  vested  in  James  Digby,  who  was 
admitted  tenant  thereto  respectively,  and  paid  a  fine  and 
fees  upon  each  admission. 

The  defendant  was  admitted  to  four  of  the  said  nine 
allotments,  without  the  .tenements  in  respect  of  which  the 
same  allotments  were  awarded.  The  defendant  was  admitted 
to  the  remaining  five  of  the  said  nine  allotments,  with  the 
tenements  in  respect  of  which  they  were  awarded. 

The  plaintifi^,  as  lord  of  the  manor  of  Bourn  Abbotts,  at 
the  time  of  the  last  mentioned  admission,  assessed  a  separate 
fine  in  respect  of  the  admission  of  the  defendant  to  eadi 
of  the  said  four  allotments.  And  as  to  each  of  the  remain- 
ing five  allotments,  the  plaintiff  assessed  one  fine  in  respect 
of  the  admission  of  the  defendant,  both  to  the  allotment 
and  the  tenement,  in  respect  of  which  the  allotment  was 
made. 

The  fines  assessed  in  respect  of  the  said  four  allotments, 
supposing  any  fines  to  be  assessable  and  payable,  were  duly 
assessed  and  demanded.  And  as  to  the  remaining  five 
allotments,  if  a  fine  was  assessable  fmd  payable  in  respect 
of  the  value  of  each  of  the  said  five  allotments,  as  well  as 
in  respect  of  the  value  of  the  tenements  in  respect  of  which 
they  were  awarded,  then  the  five  fines  so  assessed  in  respect 
of  the  said  five  allotments  and  tenements  were  duly  assessed 
and  demanded,  but  otherwise  not. 

The  defendant  has  paid  to  the  lord  of  the  manor  (withoot 
prejudice  to  any  question  in  this  case)  a  sufficient  sum  for 
a  fine  in  respect  of  his  admission  to  each  of  the  said  five 
last  mentioned  tenements  and  allotments,  supposing  the 
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value  of  the  allotments  ought  not  to  have  been  so  taken        1857. 
into  consideration  in  assessing  the  fines  as  aforesaid  Poobin 

The  question  for  the  opinion  of  the  Court,  as  to  the 
South  Fen,  is,  whether  the  said  fines  are  payable  in  respect 
of  the  admission  of  the  defendant  to  all  or  any  of  the  said 
nine  allotments  ? 

Siri^.  Thesiger  (with  whomZt»A),  for  the  plaintiff  (a). — 
The  question  depends  on  whether  the  exemption  of  the 
cowpasture  from  fines  continued  after  it  was  divided  and 
allotted  in  pursuance  of  the  1 2  Geo.  3.  The  Act  of  1 766  pro- 
vides for  the  allotting  such  parcel  of  land  in  the  fens  '*  to 
be  used  and  enjoyed  as  a  cowpasture  or  cowpastures  by  the 
owners  of  commonable  houses  and  toftsteads,  in  the  towns  of 
Bourn,  Dyke  and  Cawthorpe,  as  shall  be  equal  to  two  cows 
for  each  commonable  house,  &c.,  to  be  used  and  enjoyed 
as  a  cowpasture  only  from  May  Day  to  Martinmas,  yearly, 
and  frt>m  Martinmas  until  Lady  Day,  the  same  may  be 
depastured  with  sheep  by  the  owners  of  such  commonable 
houses,  &c.,  and  the  same  same  shall,  for  ever  thereafter, 
remain,  go  along  and  be  of  the  same  tenure  with  such 
houses  and  toftsteads  respectively,  but  shall  not,  any  of 
them,  be  subject  or  liable  to  any  fee  or  fine  whatsoever  to 
the  lords  of  the  said  manors."    The  cowpasture  having  been 
allotted  under  this  Act,  in  the  12  Gea  3,  an  Act  was  passed 
for  dividing,  allotting  and  dnuning  the  cowpasture,  by  a 
clause  in  which  it  was  provided  that  the  commissioners 
shall  set  out  and  allot  the  cowpasture  **  unto  and  amongst 
all  and  every  the  proprietors  of  commonable  houses,  &c., 
in  the  towns  of  Bourn,  &c.,  and  that  all  the  allotments 
which  shall  be  made  of  the  said  South  Fen  or  cowpasture 
In  pursuance  of  this  Act  shall,  for  ever  thereafter,  remain 

(a)  Nov.  19.  Before  PoOock,  C.  B.,  Aldersm,  B.,  BramweU,  B.,  and 
WaUan^  B. 
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and  be  of  the  game  teDore  with  aach  houses  and  toftsteada 
respectively."    The  intention  of  the  legislatare  was,  that 
9,  when  the  allotments  were  made  they  might  be  held  as 

separate  tenements,  disjoined  from  the  houses  to  which  the 
right  of  pasture  had  previously  appertained*    There  is  no 
proviso  exempting  the  new  tenements  so  created  from  fines. 
But   there  is   a  saving  of  the  right  of  the  lord  of  the 
manor  (a).     The  defendant  contends  that  the  exemption 
from  fines,  which  existed  when  the  owners  of  the  houses 
bad  merely  a  common  of  pasture,  continued  when  they 
acquired  new  tenements  under  the  latter  Act     But  the 
exemption  was  an  exemption  of  the  property  while  in  a 
particular  state*     When  the  cowpasture  was  appurtenant 
to  the  commonable  bouses  there  was  not  a  larger  fine  in 
respect  of  the  increased  value  of  the  house  by  reason  of 
the  right  of  pasturage,  but  a  fine  was  payable  upon  eveiy 
alienation.     After  the  allotment  under  the  Act  of  1772 
separate  tenements  became  new  estates,  and  the  custom 
of   the    manor    applied   to    the  tenements    so    created. 
[BramwelU  B.-*Under  the  Act  of  1766,  the  value  of  the 
cowpasture  would  have  been  estimated  in  assessing  a  fine 
on  the  alienation  of  a  commonable  house,  if  the  cowpas- 
ture had  not  by  the  Act  been  specially  exempted  finom  fines 
and  fees.    Alderson^  B. — By  the  Act  of  1766,  the  common 
of  pasture  was  converted  into  a  portion  of  common  pasture, 
of  which  it  could  not  be  said  that  any  one  portion  was 
either  freehold  or  copyhold.    You  contend,  that  when  it 
was  subdivided,  and  each  portion  was  converted  into  land 
of  the  same  tenure  as  the  houses,  then  such  portion  became 
a  new  copyhold  tenement]    No  part  of  the  right  to  pas- 
turage, which  existed  under  the  first  Act,  was  a  copyhold 
tenement.     There  is  a  power  to  enfi:«nchise.     [Aldersan, 
B.    That  clause  applies  to  the  whole  estates,  and  therefore 

(a)  Ante,  p.  862,  note. 
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have  very  little  weight  as  to  the  allotments.]    If  there  is       ]857. 
any  doabt,  the  usage  since  the  passing  of  the  Act  is  in     ^^^ 
favour  of  the  plaintiff's  construction,  and  the  '^contempo-   _     «• 

'^  OVIICOMBS. 

ranea   ezpositio,"  must   prevail,  unless  the  Act  of  1766 
created  copyhold  tenements  perpetually  exempt  from  fine. 

Huffk  HiU  (with  whom  Braithwaite  and  G.  R.  Clarke), 
for  the  defendant. — In  Lard  Lorudak  v.  R^g  {a)  there  was 
a  large  stinted  pasture  enjoyed  by  the  owners  of  eighty 
cattlegates,  and  it  appeared  that  the  right  to  turn  on  cattle 
was  a  customary  tenement  The  cattlegates  passed  by 
conveyance  and  admission,  and  upon  admission  a  fine 
was  payable.  An  Act  had  passed  for  empowering  the 
lord  to  enfiranchise  any  of  the  copyholds,  under  which 
some  of  the  cattlegates  had  been  enfranchised,  and  the 
owners  of  the  two  classes  of  estates  held  the  pasture  in 
common.  Here,  by  the  6th  section  of  the  Act  of  1766,  the 
commissioners  were  to  allot  a  parcel  or  parcels  of  land 
as  a  cowpasture  or  cowpastures.  They  might  have  allotted 
separate  parcels,  one  to  each  owner  of  a  commonable  house. 
The  allotment  was  copyhold  or  fireehold,  according  to  the 
tenure  of  the  house  to  the  owner  of  which  it  was  allotted. 
The  fireeholders  and  copyholders  had  an  exclusive  right  to 
the  "  vestura  terrae."  The  lord  had  an  undivided  interest  in 
the  soil  of  the  copyhold  portion  but  no  fines  or  fees  were 
payable.  The  Act  of  1772  does  not  repeal  the  pro- 
visions of  the  Act  of  1766,  the  rule  being  that  statutes 
relating  to  the  same  subject-matter  must  be  read  toge- 
ther, and  that  affirmative  words  in  a  later  Act  do  not 
repeal  the  provisions  of  a  former  Act  if  they  can  stand 
together.  The  interest  of  each  owner  of  the  cowpasture 
allotted  under  the  Act  of  1766  was  a  tenement  [BramwelU 
B. — Do  you  contend  that  under  the  Act  of  1766,  the  right  of 
pasture  was  separable  from  the  houses  in  respect  of  which 

(a)  11  Exch.  654. 
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it  was  allotted?  It  is  important  to  your  caae  to  shew 
that  it  was  not  a  mere  easement]  There  might  be  a 
difficnltj  in  supporting  the  propoadon  that  it  was  separable, 
but  the  Act  treats  it  as  capable  of  tennre.  [AUemm,  B. — 
If  the  allotments  were  now  conveyed  without  the  honaes* 
the  tenants  might  still  be  liable  to  pajfees  to  the  steward. 
The  words  ''shall  not  be  liable  to  any  fee  or  fine  what- 
ever to  the  lords  of  the  manors"  relate  only  to  fines 
payable  to  the  lord;  the  words  ^fine"  and  ''fee''  are 
used  as  convertible  terms.]  The  Act  of  1772  states  that 
the  pasture  shall  be  divided  which  was  before  held  in 
common ;  and  the  only  alteration  is  that  instead  of  an 
undivided  share,  by  the  partition  each  got  a  separate  piece 
of  land  which  he  could  improve*  Nothing  is  taken  out 
of  the  lord  of  the  manor  either  by  the  latter  Act  or  the 
allotment  in  pursuance  of  it.  As  to  the  "  contemporanea 
ezpositio,"  the  right  of  the  lord  to  fines  was  always  contested. 

Sir  F.  Thenger,  in  reply. — The  Acts  are  not  in  "pari 
materia.*'  The  original  Act  was  for  inclosing  generally 
lands  in  Bourn.  Under  that  Act  the  cowpasture  was  to 
be  set  out  for  the  owners  of  commonable  houses  within 
the  manor,  and  rights  of  pasturage  over  it  were  to  be 
allotted  to  each  owner  of  commonable  houses,  not  as 
distinct  copyhold  tenements,  but  as  appurtenant  to  the 
houses.  The  latter  Act  was  for  dividing  and  inclosing 
the  cowpasture  and  allotting  to  each  householder  a  distinct 
tenement.  The  Act  of  1772  must  therefore  be  construed 
as  if  it  stood  alone. 

Cur.  adv,  nult 


The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B. — There  are  two  questions  raised  for  our 
judgment  by  this  case.      First,   whether  or  not  the  five 
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tenements  in  the  North  Fen  are  copyhold  of  the  manor  1857. 
of  fioum ;  and  secondly,  whether  or  not  the  plaintiff,  as  poorih 
lord  of  the  manor  of  Boam,  is  entitled  to  the  fines  on  d^^J;^^,^ 
the  alienation  of  th^  nine  tenements  in  the  South  Fen, 
mentioned  in  the  special  case.  As  to  the  first  point  we 
expressed  oar  opinion,  in  the  coarse  of  the  argument,  that 
these  five  tenements  are  by  the  operation  of  the  Indosure 
Act  of  1766,  and  the  award  in  pursuance  thereof,  created 
copyholds  of  this  manor,  and  consequendy  that  the  plain- 
tifi^  is  entided  to  the  fines  on  alienation  thereof,  mentioned 
in  the  special  case.  It  is  true,  as  argued  at  the  bar,  that 
where  lands,  wastes  of  a  manor,  are  allotted  in  pursuance 
of  the  provisions  of  an  Inclosure  Act,  they  do  not  become 
copyhold,  unless  by  express  enactment:  Doe  d.  Lowes  v. 
Damdson{a).  But  in  this  case  we  do  find  that  by  the 
provisions  of  the  Act,  by  irresistible  conclusion,  the  legisla- 
ture intended  that  these  tenements  in  the  North  Fen 
should  become  copyhold.  Judgment  will  be  given  for  the 
plaintiff  on  this  part  of  the  case. 

The  second  question  is  with  reference  to  the  allotment 
of  a  cowpasture  in  the  South  Fen  under  the  Acts  of  1766 
and  1772.  The  first  Act,  1766,  provided  that  the  com- 
missioners should  allot  a  cowpasture  in  the  South  Fen  to 
the  owners  of  messuages,  &c.,  and  that  the  cowpasture  so 
allotted  should  be  of  the  same  tenure  as  the  messuages  in 
respect  of  which  it  is  allotted;  and  where  it  is  allotted  to 
a  copyhold  messuage,  it  shall  be  copyhold  without  any  fine 
payable  to  the  lord.  The  enactment  is  as  follows: — The 
commissioners  shall  set  out  and  allot  such  parcel  or  parcels 
of  land  in  the  said  fens  to  be  used  and  enjoyed  as  a  cow- 
pasture or  cowpastures  by  the  owners  of  commonable 
houses  and  toftsteads,  in  the  towns  of  Bourn,  Dyke  and 
Cawthorpe,  as  shall  be  equal  to  two  cows  for  each  com- 

(a)  2  M.  &  Sel.  175. 
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monable  house  and  toftstead  in  the  said  town,  so  as  the 
same   do  not  exceed  three  acres,  quantity  and   qaali^ . 
^     e-  considered,  to  each  such  house  and  toftstead,  to  be  used 

DUIICOMBE.  , 

and  enjoyed  as  a  cowpasture  only  from  May  Day  to 
Martinmas  Day,  yearly,  and  from  Martinmas  until  Lady 
Day,  yearly,  the  same  may  be  depastured  with  sheep  by 
the  owners  of  such  commonable  houses  and  toftsteads,  so 
as  the  same  do  not  exceed  three  sheep  to  each  such  house 
or  toftstead,  and  the  same  shall,  for  ever  thereafter,  remain, 
go  along  and  be  of  the  same  tenure  with  such  houses  and 
toftsteads  respectively,  but  shall  not  any  of  them  be  subject 
or  liable  to  any  fee  or  fine  whatsoever  to  the  lords  of  the 
said  manors  or  either  of  them."  The  commissioners  made 
their' award,  and  set  out  a  cowpasture  in  the  South  Fen  in 
pursuance  of  that  provision. 

Thie  Act  of  1772  was  passed  for  the  purpose  of  dividing 
the  cowpasture  amongst  the  persons  entitled  thereto 
under  that  award  so  that  each  of  the  parties  entitled 
should  hold  his  share  in  severalty,  which  cowpasture, 
by  an  award  made  under  the  Act  of  1772,  was  so 
divided  and  allotted.  The  provision  in  the  Act  of  1772 
was  as  follows  : — *^  And  whereas  by  experience  it  is 
found  by  the  said  owners  of  commonable  houses  and 
toftsteads,  that  the  said  parcel  of  land  so  allotted  to  be  used 
and  enjoyed  as  a  cowpasture  will  not  answer  the  end 
intended  by  the  said  Act  made  in  the  sixth  year  of  his 
present  Majesty's  reign,  as  being,  in  its  present  tenure, 
incapable  of  supporting  the  cattle  depastured  thereon ;  and 
also  by  reason  of  its  being  frequently  overflowed  with 
water,  very  inconvenient  to  the  owners  of  the  said  com« 
monable  houses  and  toftsteads :  but  if  the  same  was  divided 
and  enclosed,  and  properly  drained,  and  the  said  Act  of 
the  sixth  year  of  his  present  Majesty *s  reign  in  some 
respects  amended,  it  would  greatly  benefit  the  estates  of 
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the  said  owners  of  commonable  houses  and  toftsteads,  and 
other  persons  interested  therein ;  but  the  said  good  purposes 
cannot  be  effected  without  the  authoritv  of  parliament :"  v. 

It  is  enacted,  ^*  that  the  commissioners  shall  set  out  a  parcel 
or  parcels  of  land,  not  exceeding  four  acres,  for  the  purpose  \ 

of  getting  stone  and  other  materials  for  the  uses  herein- 
after mentioned,  and,  in  the  next  place,  shall  set  out  the 
land  appropriated  by  the  said  former  Act  for  the  repairs 
of  the  South  Fen  Bank  and  other  uses  hereinafter  men- 
tioned, and  shall  afterwards  set  out  and  allot  the  residue  of 
the  said  South  Fen  or  cowpasture  unto  and  amongst  all  and 
every  the  proprietors  of  commonable  houses  and  toftsteads, 
situate  and  being  in  the  towns  of  Bourn,  Dyke  and  Caw- 
thorpe  aforesaid,  pursuant  and  according  to  the  numbers  of 
such  houses  and  toftsteads  respectively,  as  settled  and 
allowed  by  the  commissioners  acting  by  virtue  of  the 
powers  to  them  given  by  the  said  former  Act,  and  ascer- 
tained and  confirmed  in  and  by  their  award  made  and 
executed  in  pursuance  thereof,  and  that  all  the  allotments 
which  shall  be  made  of  the  said  South  Fen  or  cowpasture, 
in  pursuance  of  this  Act,  shall,  for  ever  thereafter,  remain 
and  be  of  the  same  tenure  with  such  houses  and  toftsteads 
respectively :  Provided  always,  and  be  it  enacted,  by  the 
authority  aforesaid,  that,  in  case  any  of  the  proprietors  of 
customary  or  copyhold  estates  within  and  held  of  the  several 
manors  of  Bourn  with  the  members,  and  Bourn  Abbotts 
with  the  members,  in  the  said  parish  o£  Bourn,  shall  be 
desirous  of  enfranchising  the  same  or  any  part  thereof,  that 
then  it  shall  and  may  be  lawful  to  and  for  such  proprietors 
to  enfranchise  his,  her  or  their  said  customary  or  copyhold 
estates,  making  such  compensation  in  land  to  the  lord  or 
lords  of  the  said  several  manors  as  shall  be  agreed  upon 
between  such  proprietors  and  the  lords  of  the  said  manors 
under  whom  such  copyhold  estates  are  respectively  held. 
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so  as  all  and  ereiy  such  agreements  finr  enfimnciiBiiig 
be  made  bj  and  with  the  consent  and  approbatton  of  the 
said  commissionera  or  an  j  two  of  them,  to  be  asoertainedy 
specified  and  declared  in  the  awmd  or  instroment  herein- 
after mentioned,  and  that  after  socb  compensation  in  land 
shall  have  been  made  to  the  siud  lord  or  lords  of  the  said 
manors  respectively,  and  the  ezecation  of  the  said  awaid, 
the  lenuuning  pert  of  such  copyhold  estates,  for  wbidi 
sach  compensation  «hall  be  so  made,*  shall  for  ever  after  be 
deemed  fiieehold,  and  held  and  enjoyed  as  socb.**  The 
eflect  of  this  act  of  parliament  and  award  was  to  allot  in 
several^  these  nine  tenements  now  held  by  the  defendant^ 
and  they  continue  to  be  copyhold;  and  as  nothing  is  said 
abont  fines  in  the  last  Act,  we  are  of  opinion  that  the 
provision  in  the  Act  of  1766,  that  such  parts  of  this  cow* 
pasture  as  were  copyhold  should  be  held  without  payment 
of  fine,  exempts  the  owners  of  these  nine  tenements  when 
divided  and  held  in  severalty  under  the  Act  of  1772,  from 
liability  to  the  lord's  fine.  Therefore,  on  this  part  of  the 
case,  our  judgment  will  be  for  the  defendant 

Verdict  to  stand  for  the  plaintifi^  for  the 
amount  of  fines  in  respect  of  the  admission 
of  the  defendant  to  the  five  tenements  in 
the  North  Fen,  and  as  to  the  residue  a 
verdict  to  be  entered  for  the  defendant. 


HILARY   VACATION,   20  VICT.  ^7^ 

1857. 


Clseve  v.  Harwar. 

WiLDK     V.     StANNBR. 

XN  these  cases,  writs  of  scire  facias  had  issued  at  the  suit  A  judgment 

creditor  of  a 

of  the  plaintiffs  against  the  defendants,  as  shareholders  in  a  Joint  Stock 
Joint  Stock  Banking  Company,  called  '<The  Royal  British  puny  may  pro- 
Bank,"  on  judgments  recovered  against  the  official  manager  tio„  against  a' 
of  the  bank.     The  declarations  were  in  the  usual  form,  Jci*re  faciw ;  ^ 
setting  out  the  writs.     In  the  first  case  the  defendant  J^^'dy^^Jn 
pleaded  as  follows :—  *^yj!»«  ^^A 

^  section  of  the 

Plea. — That   the  writ   in    the    declaration   mentioned,  ^  &  8  Vict. 

c.  1 13,  being 

and  the  declaration  were  and  are  proceedings  taken  by  cumulative. 

t  &  he  7  &  8 

plaintiff  against  the  defendant  for  the  recourse  of  the  Vict.  c.  in, 
plaintiff  against  the  person,  property,  or  effects  of  the  not  render 
defendant  as  an  alleged  member  for  the  time  being  of  Sebtinbank- 
the  said  Royal  British  Bank :  that  before  the  issuing  of  dh^^p'^e"" 
the  writ,  the  Royal  British  Bank  being  a  commercial  or  *'.®T\*yJ'^ 
trading  Company  within  the  meaning  and  subject  to  the.  pluotiff  to 
provisions  of  an  act  of  parliament  made  and  passed,  &c.  scire  facias,  but 

only  prohibits 

(7  &  8  Vict  &  111),  and  being  unable  to  meet  its  pecuniary  the  issuing  of 

,«,  ,  ^11  1*^     execution  on 

engagements,  had  become  and  was  duly  and  according  to  the  judgment 
law  adjudged  bankrupt  within  the  true  intent  and  meaning  [nu^ersuch 
of  the  said  statute  and  the  statutes  in  force  concerning  P^^^' 
bankrupts,  which  adjudication  still  remains  and  is  in  full 
force  and  effect:   that  the  debt  in  the  said  writ  of  scire 
facias  mentioned,  and  to  satisfy  which,  and  the  damages 
for  the  nonpayment  thereof,  the  said  proceedings  in  scire 
facias  have  been  taken  by  the  plaintiff  against  the  de- 
fendant, was  a  debt  due  firom  the  Royal  British  Bank  to 
the  plaintiff,  before  and  at  the  time  of  the  bankruptcy  of 
the  Royal  British  Bank  and  proveable  under  the  same: 
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1857.       that  although  divers  meetings  have  been  held  in  the  Court 

^^^      of  Bankruptcy  for  the  purpose  of  enabling  the  creditors  of 

«•  the  Rojal  British  Bank  to  prove  their  debt  against  the 

same,  and  the  plaintiff  might  have  proved  his  debt  at 

the  toid  meetings  or  one  of  them,  the  plaintiff  did  not 

at  any  time  before  the  issuing  of  the  said  scire  fiu:ias  by 

him  prove  his  said  debt  under  the  said  bankruptcy,  nor  has 

the  same  been  at  any  time  proved  in  bankruptcy  before  the 

said  scire  facias  was  issued,  as  by  the  fint  mentioned  statute 

in  such  case  made  and  provided  is  required. 

Demurrer  and  joinder  therein. 

No  counsel  appearing  on  behalf  of  the  plaintiff,  the  Court 
called  on 

Beasley,  for  the  defendant  (a). — The  plaintiff  was  bound 
to  prove  his  debt  in  the  Court  of  Bankruptcy,  before  he 
sued  out  the  writ  of  scire  facias.  By  the  10th  section  of  the 
Winding-up  Act,  7  &  8  Vict  c  111,  no  action  by  a  creditor 
of  a  Company,  so  far  as  concerns  his  recourse  against  any 
member  thereof,  shall  affect  his  right  to  sue  out  a  fiat 
against  the  Company:  << Provided  that  no  execution  in 
respect  of  any  debt  or  demand  proveable  under  the  fiat 
against  any  such  Company  or  body  adjudged  bankrupt 
shall  be  issued  against  the  person,  property,  or  effects  of 
any  member  or  members  for  the  time  being  of  such  Com- 
pany or  body,  or  any  former  member  or  members  thereof 
until  after  such  debt  or  demand  shall  have  been  proved 
under  such  fiat."  That  provision  would  be  an  answer  to  a 
rule  for  execution,  and  it  affords  a  substantial  defence  to 
this  action.  Scire  facias  is  deemed  a  judicial  writ,  or  writ  of 
execution:  Bac.  Abridg.  tit  ''  Scire  facias" (A.).  By  the 
statute,  the  execution  is  to  issue  upon  certain  conditions ; 
that  is,  certain  matters  being  the  foundation  for  it,  it  is 

(a)  Feb.  II.  Before  PoOoek^  C.  B.,  BramweUj  B.,  and  WaUan^  B. 
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manifest  that  the  Court  must  have  the  power  to  investigate 
the  truth  of  those  matters  advanced  as  the  foundation  of 
the  scire  facias:  per  Pollock^  C.  B.,  in  Devereux  v.  .Ki7- 
kenjuf  Railway  Company  {a).  Mere  matters  of  practice 
cannot  be  pleaded,  but  it  is  otherwise  with  matters  required 
to  be  done  by  the  common  or  statute  law,  and  which  must 
be  noticed  by  a  Court  of  error:  Sandon  v.  Proctor  (i). 

Cur.  adv.  vult 
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Wilde  v.  Stanner. 

XN  this  case  the  defendant  demurred  to  the  declaration  on 
the  ground  that  the  plaintiffcould  not  proceed  by  scire  facias. 
The  defendant  also  pleaded  a  plea  which  was  demurred  to, 
and  which  raised  a  similar  question  to  that  in  the  above  case. 


1857. 


Cleeve 

9. 

Habmer. 


WiLDB 
V. 

Stanneb. 


Rowley^  for  the  defendant — The  plaintiff  cannot  proceed 
by  scire  facias,  but  must  pursue  the  remedy  given  by  the 
Joint  Stock  Bankmg  Act,  7  &  8  Vict,  c  113.  The  10th 
section  of  that  Act  enables  a  plaintiff  to  issue  execution 
against  any  shareholder,  if  he  cannot  obtain  satis&ction  by 
execution  against  the  property  and  e£fects  of  the  Company. 
The  13th  section  provides  that  execution  against  any  share- 
holder may  be  issued  by  leave  of  the  Court,  or  a  Judge, 
'*  upon  motion  or  summons  consistent  with  the  practice  of  the 
Court,  without  any  suggestion  or  scire  facias  in  thai  behalf.^ 
The  7th  section  provides  that,  notwithstanding  the  incor- 
poration of  the  Company,  the  shareholders  shall  be  liable, 
<*  subject  to  the  provisions  hereinafter  contained."  By 
section  9  every  judgment  against  the  Company  may  be 
executed  against  the  property  and  effects  of  the  Company, 
«and  also,  subject  to  the  provisions  hereinafter  contained, 
upon  the  person,  property  and  effects  of  every  shareholder." 

(a)  5  Exch.  834.  (b)  7  B.  &  C.  SCO. 

VOL.  1. — N.    S.  L  L  L  EXCH. 
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Therafim  the  liabOitjr  is  created  and  die  remedy  |wi»idcd 
by  the  atatnte.  The  buDguage  of  the  13th  aecdon  of  tiie 
7  &  8  Vict  e.113,  is  different  iroin  that  of  the  68th  aectaoo 

id  the  Joint  Stock  Companies  Act,  7  &  8  Yid^  c  110. 
[BraatweOy  B. — ^The  qoestioD  i%  whether  the  remedy  is 
not  comolatiTe.]    Wherever  a  statote  creates  a  liability  and 
prescribes  a  particdar  remedy  for  its  euforeemcnt»  tbaft 
remedy  most  be  pmsoed:  UnderhSl  v.  ElBoamAe{a\  The 
Dtmdalk  fFestem  RaOway  Compamf  v.  TapMierib),  SUsoemM 
▼•  Jeaeocke(e)9  Couch  v.  Sted{d).    The  defendant  is  pte* 
jadiced  by  this  mode  of  proceeding,  inasmuch  as  he  cannot 
plead  to  the  scire  ftcias  any  matter  which  would  have  been 
available  as  a  defence  to  the  ori^nal  action:  Pedddl  t. 
Gwgn{e),  and  the  question  of  liabili^  may  be  determined 
on  affidavit  more  speedily  and  with  less  costs  than  by  a  jury. — 
He  also  aigued  that  the  pl^ntiif  was  bound  to  prove  his  debt 
in  the  Court  of  Bankruptcy  before  he  issued  the  scire  fecias. 
No  counsel  appeared  for  the  plaintiffi 

Ctar.  ado,  tmlL 


The  judgment  of  the  Court  in  the  above  cases  was  now 
delivered  by 

Bramwell,  B. — These  were  cases  in  which  writs  of  scire 
facias  had  been  issued  against  shareholders  on  judgments 
recovered  against  a  banking  Company,  established  under  the 
provisions  of  the  7  &  8  Vict  c.  113;  and  the  same  question, 
though  made  only  in  one  case,  arose  in  each,  viz.,  whether 
the  plaintiff  had  a  right  to  proceed  by  scire  fecias  or  was 
limited  to  the  remedy  given  by  the  13th  section  of  the 
statute.  In  support  of  the  latter  view,  in  addition  to  several 
reasons  of  alleged  inconvenience,  it  was  contended  that  the 
general  rule  applied,  viz.,  that  where  a  right  is  given  by 

(a)  H*Clel.  &  T.  450.  (O  3  £.  &  B.  402. 

(h)  1  Q.  B.  667.  (0  ^"^  P-  ^90. 

(f)  11  Q.B.731. 
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statute  and  a  remedy,  the  remedy  is  exclusive,  and  Under-  1857. 
Aifl  V.  Etticombe{a\  DundaJh  Western  Railway  Company  v.  wildb 
Tapster  {b\  Stevens  v.  Jeacocke{c),  were  cited,  to  which  «'• 

may  be  added  Marshall  v.  Ntcholls{d)  and  other  cases. 
But  in  Marson  v.  Lund{e\  it  was  held  that  a  scire  facias 
might  issue  under  the  provisions  of  the  7  &  8  Vict  c.  110, 
though  the  creditor  bad  by  that  statute  a  right  to  execu- 
tion similar  to  that  given  by  the  statute  in  question.  An 
attempt  was  made  to  distinguish  between  the  two  statutes, 
and  no  doubt  the  words  are  not  identical ;  but  it  is  impossible 
to  suppose  that  the  legislature,  in  the  same  session,  meant 
differently  in  two  statutes  having  similar  objects  and  nearly 
the  same  words  in  each.  We  hold  ourselves  bound  there- 
fore by  the  case  of  Marson  v«  Lund^  and  consequently  decide 
this  point  in  favour  of  the  plaintiff. 

The  other  question  was^  whether  proof  under  the  bank- 
ruptcy of  the  bank  was  a  condition  precedent  to  the  right  of 
the  plaintiff  to  maintain  the  scire  facias.  That  depends  on 
the  7  &  8  Vict  c  111,  s.  10,  which  enacts  that  no  execution 
in  respect  of  any  debt  provable  shall  be  issued  against  a 
member,  or  former  member,  of  the  Company  till  after  the 
debt  shall  have  been  proved.  We  are  of  opinion  however  that 
this  only  prohibits  die  issuing  of  the  writ  of  execution  and 
not  the  obtaining  of  judgment  on  the  scire  facias.  To  hold 
otherwise  would  be  attended  with  many  inconveniences, 
such,  for  instance  as  that  a  writ  of  scire  fecias  properly 
issued  would  be  liable  to  be  defeated  by  a  supervening 
bankruptcy,  or  a  plea  like  the  present  made  bad  by 
subsequent  proof.  If  indeed  the  writ  of  execution  should 
be  issued  without  proof,  it  would  be  wrong.  Our  judgment 
therefore,  on  both  points,  is  for  the  plaintiff  in  each  case. 

Judgment  for  the  plaintiff  in  each  case. 

(a)  ITCleL  &  Y.  450.  {d)  18  Q.  B.  882. 

(5)  1  Q.  B.  667.  (f)  ^6  Q.  B.  344. 

(c)  11  Q.B.  781. 

L  L  L  2 
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1857. 

Turner  and  Another,  Assignees  of  R.  Griffith  a 
P^  g  ij  Bankrupt,  v.  Thomas  Joxes. 

A.  sold  goods  Jl3  Y  consent  of  the  parties  and  order  of  a  Judge,  the 
paid  for  by  bills  following  case  was  Stated  for  the  opinion  of  this  Court: — 
certdn  ^ture'^  ^^  ^^^  ^^  ^^  April,  1856,  Richard  Griffith  sold  certain 
thTbmi^re'*  8^^^  *"^  chattels  to  Thomas  Jones  for  the  sum  of  454i; 
ed\^udm^*t"  ^^®  terms  of  payment,  according  to  the  contract  of  sale, 
•p*»?^^-»*»d  which  was  in  writing,  being  as  follows: — "lOOt  in  cash 
Judge's  order    upon  delivery  of  the  goods,  100/.  by  a  bill  payable  end  of 

under  the  6lBt     J  ,  . 

•ection  of  the  June  then  next,  50L  by  a  bill  payable  end  of  July  then 
Procedure  Act,  next,  10021  by  a  bill  payable  end  of  September  then  next, 
tachment  of"  ^1^^  balance  by  a  bill  payable  end  of  December  then  next** 
from  B.^to^^A.  ^^  goods  were  delivered,  and  the  lOOi  to  be  paid  in  cash 
wu8e*wh*lB  ^^  paid,  but  no  bills  have  ever  been  given, 
should  not  pay       Before  and  on  the  2nd  May,  1856,  Richard  Griffith  waa 

C.  the  debt  due  •' 

from  B.  to  A.    indebted  to  Richard  Jones  in  50021,  and  was  sued  by  him 

Upon  this  order  •       «      /-i  /»  t^ 

being  senred     for  the  same  in  the  Court  of  Exchequer,  and  on  the  24th 
Capromiuory  May,  1856,  judgment  was  obtained  in  the  action. 
byLufments        ^^  ^^^  ^Sth  May,  1856,  Richard  Jones,  pursuant  to  the 
Sf'the^ddb?"'"'  ^^^^  section  of  the  Common  Law  Procedure  Act,  1854, 
due  to  A.  No  obtained  an  order  of  a  Judge  at  Chambers  in  the  following 

ceedings  were    terms : — 

taken  under 

-^  ^'  Upon  hearing  the  attorney  for  the  judg- 
ment creditor,  and  upon  reading  the  affidavits, 
&c.,  I  do  order  that  all  debts  owing  or  aocru- 
ing  from  the  garnishee  to  the  said  judgment 
debtor  be  attached  to  answer  a  judgment 
recovered  agiunst  the  said  judgment  debtor  bj 
the  said  judgment  creditori  in  the  Court  of 


the  attachment      Kichabd  Jokes, 

A.  after- 

wards  became  Judgment  Creditor, 
bankrupt. —  .     . 

Held,  that  the  agatfut 

debt  due  from  -n  r* 

B.  to  A.  wu  R*CH*">  GwFnxH, 

not  ducharged  Judgment  Debtor, 

^Jj^rSt  Thomas  Jok«, 


sory  note  given 

TOUM^^'tl*"^  Garnishee,  i  Exchequer  of  Pleas,  on  the  24th  day  of  Ma/, 

Uiat  A.*sassig.   1856,  for  the  sum  of  501L  Ss,  7(1,  and  upon  which  judgment  the  said 

S^tarecwr  ®"°*  ^^  ^^^^  ®''  ^^'  ®*^^^  remains  due  and  unpaid.    And  I  further 
it  from  B. 

Sembh,  that  payment  by  the  garnishee  to  the  judgment  creditor  upon  notice  of  the  attacfanent, 
is  no  discharge  of  the  debt  due  from  the  garnishee  to  the  judgment  debtor,  but  there  must  be  a 
Judge's  order  for  payment. 
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order  that  the  said  garnishee,  his  attorney  or  agent  attend  me  at  my  1857. 
Chambers,  in  Rolls  Grardens,  Chancery  Lane,  on  Tuesday,  the  third 
day  of  June,  at  3  o*cIock  in  the  afternoon,  to  shew  cause  why  he 
should  not  jiay  the  said  judgment  creditor  the  debt  due  from  him  to 
the  said  judgment  debtor,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment  debt 

G.  W.  Bbaxwbll." 

This  order  was  duly  served  upon  Thomas  Jones  on  the 
30th  May,  1856,  and  on  the  same  day  Thomas  Jones, 
without  the  knowledge  or  consent  of  Richard  Griffith, 
signed  a  promissory  note  for  35AL,  by  the  terms  of  which 
he  promised  to  pay  to  the  said  Richard  Jones,  or  bearer, 
10021  on  the  3rd  July  then  next,  50/.  on  the  2nd  August 
then  next,  100/.  on  the  3rd  October  then  next,  and  104/. 
on  the  31st  December  then  next 

On  the  2nd  July,  1856,  Thomas  Jones,  with  the  full 
knowledge  of  the  act  of  bankruptcy  hereinafter  mentioned, 
forwarded  by  post  to  the  National  Provincial  Bank,  Pwllheli, 
to  the  credit  of  Richard  Jones,  who  received  the  same  on 
the  3rd  of  July,  1856,  he  then  having  fiill  knowledge  of 
the  act  of  bankruptcy  hereinafter  mentioned,  100/.  in  pay- 
ment of  the  first  instalment  of  the  said  promissory  note. 

On  the  2nd  June,  1856,  Richard  Griffith  committed  an 
act  of  bankruptcy,  and  on  the  3rd  June,  1856,  was  duly 
adjudicated  a  bankrupt.    Written  notice  of  this  act  of 
bankruptcy  was  served  upon  Richard  Jones's  attorney  on 
the  2nd  June,  1856,  and  on  Thomas  Jones  on  the  3rd 
June,  1856.     Mo  further  proceedings  than  those  above 
mentioned  were  taken  under  the  attachment  above  men- 
tioned.    The  plaintifi  were  duly  appointed  assignees  of 
Richard  Griffith  under  the  bankruptcy,  and  commenced 
this  action  on  the    6th    September,  1856,  against    the 
defendant  to  recover  the  sum  of  1601,  being  the  amount 
alleged   to  be   due   and  unpaid   by  him    at    the   com- 
mencement of  the  suit  to  the  bankrupt  or  his  assignees, 
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1867.       Mooidhig  to  tlie  ocmtricC  of  sale  above  mentkyned  between 


TuBvn 

V. 

Jorai. 


the  defendant  and  the  banknipt 

The  qnestion  for  the  opinion  of  the  Court  ia^  whether 
the  phuntifi  as  aangneea  of  Richard  Griffith  aie,  under 
the  circnmstancesy  entided  to  recover  fiom  Thomas  Jones 
the  said  snms  of  lOOiL  and  50/.  or  either  of  them.  If  the 
Conrt  shall  be  of  opinion  that  the  plaintiffii  are  entitled  to 
rcicover  both  the  sud  sums^  then  jndgment  to  be  entered 
for  the  phuntiA  for  B54L  If  the  Conrt  shall  be  of  opinion 
that  the  pbuntifi  are  entitled  to  recover  the  said  som  of 
SOLf  bat  not  the  said  som  of  lOOL,  then  jodgmenl  to  be 
entered  for  the  phdntifls  for  26AL  If  the  Conrt  shall  be 
of  opinion  that  the  plaintiffs  aie  not  entitled  to  recover 
either  of  the  said  sums,  then  judgment  to  be  entered  far 
the  defendant 

Brett,  for  the  plaintiff. — First,  the  giving  a  piomissoiy 
note  is  not  payment  withfai  the  garnishment  clauses  of  the 
17  &  18  VicL  c.  125:  secondly,  at  the  time  the  note  was 
given,  there  was  no  debt  doe  from  the  garnishee  to  the 
judgment  debtor:  thirdly,  payment  upon  the  mere  service 
of  a  garnishment  order  is  no  dischaige*  The  60th  section 
enables  a  judgtnent  creditor  to  obtain  an  order  for  the 
examination  of  die  judgment  debtor  as  to  debts  owing  to 
him.  By  section  61,  a  Judge  may,  upon  the  ex  parte 
application  of  such  judgment  creditor,  order  that  all  debts^ 
owing  or  accruing  from  any  other  person  to  the  jndgment 
debtor,  shall  be  attached  to  answer  the  judgment  debt. 
By  secdon  62,  service  of  the  order  on  the  garnishee  shall 
bind  such  debts  in  his  hands.  By  section  63,  if  the  gar- 
nishee does  not  forthwith  pay  into  Court  the  amount  due 
from  him  to  the  judgment  debtor,  and  does  not  dispute  the 
debt,  then  the  Judge  may  order  execution  to  issue.  By 
section  65,  '^  payment  made  by  or  execution  levied  upon  the 
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garnishee  aiuler  any  sach  proceeding  aa  aforeaaid,  shall  be 
a  valid  discharge  to  him  as  against  the  judgment  debtor 
to  the  amount  paid  or  levied,  although  such  proceeding  v« 

may  be  set  aside  or  the  judgment  reversed.''  That  means 
a  payment  in  money  of  a  debt  due,  and  upon  the  order  of 
a  Judge.  [Mitrtinf  B. — A  Judge  might  make  an  order 
that  the  garnishee  should  pay  an  accruing  debt  when  due.] 
Holmes  V.  Tutian  (a)  is  an  express  authority  that  the  service 
of  the  Judge's  order  only  binds  the  debt  in  the  hands  of 
the  garnishee^  so  that  he  cannot  pay  it  to  the  judgment 
debtor,  or  any  person  claiming  under  him;  and  that  the 
rights  of  the  assignees  under  a  subsequent  bankruptcy  are 
not  affected  by  it.  In  Htmll  v.  Browning  (&),  a  creditcn:  of 
a  trader  attached  his  money  in  the  hands  of  a  third  person, 
and  recovered  judgment,  in  the  Mayor's  Court  of  London, 
against  the  garnishee,  who  thereupon  paid  him  the  amount 
of  the  debt  so  attached.  A  commission  in  bankruptcy  aftei^ 
wards  issued  against  the  trader,  and  it  was  held  that  this 
payment  was  not  protected  by  the  19  Geo.  2,  c.  32,  since 
it  was  not  a  payment  made  by  the  bankrupt  in  the  usual 
and  ordinary  course  of  trade  and  dealing.  'Money  obtained 
of  a  garnishee  under  a  foreign  attachment,  is  not,  unless 
execution  be  executed,  a  compulsory  payment,  so  as  to  be 
in  effect  a  discharge  of  the  debt  due  from  the  garnishee  to 
the  judgment  debtor:   Wetter  v.  Bucker  (e). 

Vaughan  fFUHamtt  for  the  defendant. — First,  there  waa 
a  debt  upon  which  the  attachment  could  operate^  It  was 
a  debitum  in  praesenti  solvendum  in  futuro.  The  former 
part  of  the  6l8t  section  uses  the  words  ''all  debts  owing  oi 
accruing^  from  the  garnishee;  but  the  word  ''accruing"  la 
omitted  in  the  latter  part  of  the  section.    If  the  debt  is  not 

(a)  5  £.  &  B.  65.  (b)  7  East,  154. 

(e)  1  B.  &  B.  40r. 
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due,  the  gtimishee  may  appear  before  the  Judge  and  shew 
that  fact  as  cause  agunst  an  order  for  immediate  payment ; 
or,  if  he  thinks  fit,  he  may  pay  the  debt*  By  the  65th  sec- 
tion, payment  by  the  garnishee,  under  any  such  proceeding 
as  aforesaid,  shall  be  a  valid  discharge."  The  giving  of  the 
promissory  note  amounted  to  payment.  The  right  to  sue  for 
the  debt  was  suspended  until  after  the  note  was  due  and 
dishonoured.  [Bramwell,  6. — Holme$  v.  Tutton  {a)  decided 
that  the  service  of  the  garnishment  order  binds  the  debt  so 
as  to  render  the  judgment  creditor  a  creditor  having  security 
for  his  debt  within  the  184th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  but  does  not  give  him  a  lien,  so 
as  to  bring  him  within  the  exception  in  that  statute,  and 
consequently  that  the  judgment  creditor  cannot  prevsil 
against  the  assignees.]  [In  that  case  there  was  merely  ser- 
vice of  the  order,  here  there  is  the  additional  circumstance 
of  the  giving  of  the  promissory  note. 

Pollock,  C.  B. — There  must  be  judgment  for  the  pbun* 
tifis.  Holmu  V.  Ihiitan  governs  the  present  case.  That 
was  a  decision,  after  consideradon,  by  a  court  of  co-ordinate 
jurisdiction,  and  therefore  binding  on  us. 

Baamwbll,  B. — This  case  was  partly  argued  on  a  former 
day,  when  my  brother  Martin  was  present,  and  I  have  his 
authority  for  stating  that  he  agrees  with  me  in  opinion 
that  the  plaintifis  are  entitled  to  recover.  Holmes  v. 
Thitton  (a)  is  an  authority,  that  an  adjudication  of  bank- 
ruptcy, founded  upon  an  act  of  bankruptcy  subsequent 
to  the  service  of  the  order  for  attachment,  operates  to 
prevent  the  debt  from  vesting  in  the  execution  creditor. 
The  question  then  is,  whether  there  is  any  thing  in 
the  circumstances  of  this  case  to  distinguish  it  firom  that 

(a)  5  £.  ^  B.  65. 
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Those  circumstances  are,  that  the  garnishee  was  indebted        1857. 
to  the  judgment  debtor  in  a  sum  of  money,  for  which       t*""^^*^ 
he  agreed  to  give  bills  of  exchange   payable  at  certain  «• 

future  periods.  Therefore  the  debt  was  not  actually  due, 
but  accruing  due ;  and  it  may  be  that  such  a  debt  is 
not  attachable,  but  on  that  point  I  give  no  opinion. 
There  were  these  further  facts: — upon  the  service  of 
the  order  on  the  garnishee,  he  gave  to  the  execution 
creditor  a  promissory  note,  payable  by  instalments,  for  the 
amount  in  which  he  was  indebted  to  the  judgment  debtor; 
and  then  the  bankruptcy  of  the  latter  supervened.  Under 
these  circumstances,  it  appears  to  me  clear  that  the  debt 
of  the  garnishee  is  not  discharged.  A  garnishee  is  not 
protected  unless  he  is  served  with  the  order  of  a  Judge 
for  payment  of  the  debt.  He  cannot  volunteer  to  do  that 
which  his  obligation  to  the  judgment  debtor  did  not  compel 
him  to  do.  Perhaps  if  a  Judge  erroneously  ordered  him 
to  pay  money  which  he  actually  owed,  but  which  was  not 
then  due,  he  might  be  protected ;  but  it  is  manifest  that 
he  cannot  discharge  himself  by  agreeing  with  the  execution 
creditor  to  fulfil  an  obligation  different  from  that  which  be 
was  under  to  the  judgment  debtor.  That  is  obvious  from 
the  65th  section,  which  declares  that  the  amount  paid  or 
levied  shall  be  a  valid  discharge  to  the  garnishee,  as  against 
the  judgment  debtor,  even  though  the  proceeding  be  set 
aside  or  the  judgment  reversed.  How  can  this  be  said  to 
be  a  payment  under  the  proceeding,  when  the  proceeding 
did  not  compel  him  to  make  it?  It  is  merely  an  arrange- 
ment which  he  chose  to  make  with  the  execution  creditor. 
Suppose  the  judgment  debtor  chose  to  pay  the  debt  due 
from  him  to  the  execution  creditor,  and  then  to  proceed  to 
judgment  and  execution  against  the  garnishee  for  the  debt 
due  from  him,  could  the  latter  say  that  the  debt  was  paid 
by  his  arrangement  with  the  execution  creditor.  Other 
instances  might  be  put,  but  without  multiplying  instances, 
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it  seems  to  me  that  the  case  may  be  decided  on  this  iboit 
groondy  that  in  order  to  discharge  the  gamishecy  he  most 
shew  that  he  has  done  that  which  his  obligation  to  tk 
judgment  debtor  reqaired»  and  further  that  the  order  of  the 
Court  compelled  him  to  do  it 


Watsou,  6. — I  entirely  concur  with  the  judgment  of  my 
brother  BramweUf  and  will  only  make  one  obserrationy  yiz., 
that  I  entertain  a  strong  opinion  that  in  order  to  discfaaige 
the  debt  it  is  not  only  necessary  that  the  money  shouU  be 
pail  by  the  garnishee  to  the  execution  creditor,  but  that 
an  order  should  be  made  requiring  him  to  pay  it  I  do 
BoC  however  wbh  to  bind  myself  to  that,  but  it  is  mj 
present  opinion. 

Judgment  for  the  pimntiflb. 


Tbe  Guabdiams  of  f&E  Poor  of  the  Lichfieui  Uniok 

V.  William  Gaeene. 

X  E[IS  was  a  special  case  (without  pleadings)  stated  for 
the  opinion  of  the  Court  under  the  provisions  of  the  Com- 
mon Law  Procedure  Act,  1852. 

In  1851,  Richard  Grreene  was  appointed  treasurer  of  the 
Lichfield  Union,  and  thereupon  he,  and  the  defendant, 
and  one  Lawton  as  his  sureties,  entered  into  a  bond  to 


FA.  31. 

The  defeadtnt 
ezecated  « 
bond  condi- 
tioned to  bo 
Toid,  if  O. 
§honSd  komuOfft 
'diliget^fy  and 

firm  anddU*' 
charge  ike 
dmiiuefhie' 
office  w  tree- 

surer  of  «  poor-Uw  Union.  One  of  tbe  dntiei  was  to  pay  out  of  any  money  for  the  time  being 
in  his  hands,  belonging  to  the  ffuardians,  all  orders,  &c.,  drawn  upon  him.  O.  was  a  couotiy 
banker  issuing  his  own  notes.  On  the  28th  of  December,  the  plaintiSs,  the  guardians  of  the 
Union,  drew  several  orders  for  money,  some  of  which  having  oeen  presented  at  G.I  baalu 
and  96/.  were  paid  in  notes  of  the  bank  on  that  day.  On  the  31st  of  December  the  officer  of 
the  Union  presented  other  orders,  and  received  30(M.  in  notes  of  G.'s  buik.  On  the  same 
day  the  plamtifi  having  to  transmit  money  to  London,  their  clerk  presented  to  O.  an  order  for 
4/.  ]9f.  8if.,  and  obtained  from  him  a  common  banken'  draft  on  a  banker  in  London*  whicb 
was  afterwards  dishonoured.  G.  stopped  payment  at  3  o'clock  on  the  31  st  of  December,  and  on 
the  1st  January  was  declared  bankrupt.  At  the  time  of  tbe  presentment  of  tbe  order  G.  had  in 
his  hands  sufficient  money  of  the  guardians  to  pay  them. — Held,  that  the  defendant  was  not  liable 
to  make  good  either  of  the  three  several  nm»  of  money  to  the  plaintiffs 
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the  plaintiflk     The  condition  of  the  bond  recited  the       1857. 
appointment  of  Richard  Greene  in  the  manner  prescribed  ^  '-^^-*^ 
by  the  rules  and  resulations  of  the  Poor  Law  Boards  and     LicnnsLD 
amongst  other  things^  not  material  to  the  present  question,  v. 

contained  a  stipulation  that  Richard  Greene  should  honestly, 
diUffendy  etnd  faithfully  pefform  and  discharge  the  duties  of 
his  office.  One  of  the  duties  prescribed  by  the  general 
consolidated  orders  of  the  Poor  Law  Commissioners  was,  **  to 
pay  out  of  any  money,  for  the  time  being  in  his  hands, 
belonging  to  the  guardians,  all  orders  for  money  which 
should  be  drawn  upon  him  in  conformity  with  article  84, 
when  the  same  should  be  presented  for  payment  at  the 
house  or  usual  place  of  business  of  the  treasurer." 

Richard  Greene  was  a  banker  at  Lichfield,  and  carried 
on  business  under  the  name  of  Palmer  &  Greene.  On 
Friday  the  28th  of  December,  1855,  the  plaintifis  drew 
several  orders  for  money  in  the  proper  form,  and  delivered 
them  to  their  clerk  for  the  purposes  of  the  Union.  Some 
of  them  were  presented  for  payment  at  the  bank  on  that 
day,  and  paid  partly  in  cash  and  the  residue  in  5 JL  bank 
notes  of  the  bank  (a).  The  notes  were  ordinary  country 
bank  notes,  dated  Lichfield,  payable  to  bearer,  on  demand, 
at  Lichfield,  or  at  Messrs.  Smith,  Payne  &  Smith's,  Lon- 
don. The  bank  stopped  payment  at  3  o'clock  p.  m.  of 
Monday  the  31st  of  December,  at  which  time  there  were  in 
the  hands  of  the  plaintifis  95/.  of  these  bank  notes.  On 
the  31st  of  December,  about  11  o'clock  a.  m.,  an  officer  of 
the  Union  presented  other  orders  at  the  bank,  and  was 
paid  partly  in  cash  and  the  residue  in  200/L  of  similar  bank 
notes.  These  notes  were  either  never  parted  with  or  were 
returned  to  the  plaintifis,  after  the  stoppage,  by  the  persons 
to  whom  they  were  paid.     As  to  the  remaining  claim  of 

(a)  The  exact  description  of     case,  bnt  the  Court  thought  it 
the  bank  notes  was  given  in  the     immaterial. 


^^^  EXCHEQUER  REPORTS. 

1857.        4/.  Ids,  Sd,t  an  order^  in  the  same  form  as  the  others,  had 

GvARDiA^Bow  ^®°  drawn  by  the  plaintifls  in  favour  of  some  persons  in 

^Uniom^^     London,  and,  on  the  Slst  of  December,  the  clerk  of  the 

».  plaintifis  took  it  to  the  bank,  and  received  in  exchange  a 

common  banker's  draft,  to  the  same  amount,  upon  Messrs. 

Smith,  Payne  &  Smiths,  payable  on  demand;   this  was 

presented  after  the  stoppage,  and  dishonoured  and  returned 

to  the  plaintifls.     Richard  Greene  was  declared  bankrupt 

on  the  1st  of  January.     At  the  time  of  the  presentment  of 

the  above  orders,  he  had  in  his  hands  sufficient  money  of 

the  plaintifis  to  pay  them.     The  plaintifls  have  called  upon 

the  defendant  to  pay  the  sum  of  29dL  Ids.  Sd.,  alleging 

that  he  was  liable  to  do  so  by  notice  of  the  bond*     The 

defendant  denied  his  liability  to  do  so. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendant  is  liable  to  pay  to  the  plaintifls  any,  and  what 
portion,  of  the  said  sum  of  299£  lis.  6d? 

Phipson  ai^ed  for  the  plaintifis  (a). — The  real  question 
here  is,  did  R.  Greene  pay  the  monies  in  his  hands  ?  He 
did  nothing  more  than  promise  to  pay  them.  The  notes 
having  been  dishonoured,  there  was  no  payment  If  they 
had  been  taken  and  not  presented  within  a  reasonable  time 
that  might  have  amountc^d  to  payment,  [^ramtoefl,  B. — If 
a  debtor  gives  his  creditor  a  bank  note  in  payment  of  his 
debt,  in  eflect,  he  asks  the  creditor  to  present  it  K  a  banker 
gives  his  own  note  he,  in  effect,  asks  the  taker  to  keep 
and  not  to  present  it]  The  argument  on  the  other  side 
must  go  to  this  extent,  that  if  the  notes  were  kept  five 
minutes  the  sureties  were  discharged.  [^Watson,  B. — All 
through  the  country,  bank  notes  are  used  as  currency. 
Here  the  question  is,  whether,  as  a  matter  of  fact,  the  notes 
were  not  taken  as  a  species  of  payment     BramwelU  B. — 

(a)  Feb.  12.    Before  Martin^  B.,  BramweUj  B.,  and  WaU(m^  B. 


V. 

Gbbene. 
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The  taking  of  these  notes  imposed  no  duty  as  between        1857. 
R,  Grreene  and  the  plaintifis  to  present  them  within  any  guaudulmbo? 
particular  time,]      It  is  true,  that  as  between  boards  of    ^usio™ 
guardians  and  the  sureties  on  these  bonds  there  may  be 
payment  by  a  transaction,  which  is  not  payment  in  the 
ordinary  sense,  as  by  the  delivery  of  com  in  Pattison  v. 
Guardians  of  the  Belford  Union  (a);  but  it  must  be  some- 
thing which  is  payment  as  between  the  treasurer  and  the 
guardians. 

Maicolm^  for  the  defendant. — R.  Greene  foiled  to  pay 
his  own  notes,  but  that  is  not  a  breach  of  the  condition  of 
this  bond.  Those  who  presented  the  orders  received  what 
they  took  as  payment  Country  bank  notes  are  currency ; 
Venum  v.  Boverie  (b).  Greene  faithfully  performed  the 
duties  of  his  office  when  he  paid  the  orders  in  such  currency 
as  the  persons  presenting  them  were  willing  to  take.  It 
cannot  be  seriously  argued  that  the  notes  were  taken  as 
securities  for  money.  As  to  the  47.  Ids,  8d,  the  guardians 
chose  to  accept  the  bill  instead  of  money,  for  their  own 
convenience;  it  is  the  same  as  if  they  had  received  the 
money  and  immediately  handed  it  back  and  taken  the  bilL 

Phipson^  in  reply. — The  taking  of  the  bill  did  not  amount 
to  a  giving  of  time,  nor  did  it  otherwise  discharge  the 
principal,  the  obligation  being  by  bond:  Wortldngton  v. 
Wigle!f{c),  [Bramtoell,  6. — ^You  may  be  in  this  dilemma. 
It  is  either  payment  or  the  giving  of  time  which  might 
entitle  the  sureties  to  an  equitable  plea.  Then  the  doubt 
occurs  to  my  mind  whether,  this  being  a  special  case  with- 
out pleadings,  the  surety  can  rely  on  an  equitable  defence. 

(a)  Ante,  p.  523.  (b)  2  Show.  296. 

(c)  3  Bing.  N.  C.  454. 
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1857.       Such  a  defence  cannot  be  set  up  in  ejectment  (a).    The 

OuAmDiAiisov  ®^^  flection  of  the  Common  Ijtm  Procedure  Act,  1854, 

LioHriBU)     enables  the  defendant  *'in  any  cause  in  any  of  the  Superior 

9.  ComlB,  in  which,  if  judgment  were  obtained,  he  would 

be  entitled  to  relief  against  such  judgment  on  e< 


grounds,  to  plead  the  facts,  which  entitle  him  to  aach 
relief  by  way  of  de&oce,  and  the  said  Courts  are  thereby 
empowered  to  receive  such  defence  by  way  of  plea,  pro> 
vided,  ftc"  The  statute  does  not  say  that  these  mattera 
shall  be  defences  at  law.  In  that  respect  it  deviates  from 
the  recommendation  of  the  commissioners.] 

CtfT.  adv.  vntL 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwbll,  B. — (After  stating  the  £BK;ts  as  above  set 
forth) — Upon  behalf  of  the  plaintifis,  it  was  argued  that  it 
was  the  duty  of  Richard  Greene  to  pay  the  orders,  and 
that  the  delivery  by  him  of  his  own  promissory  note^,  which 
were  afterwards  not  paid,  was  no  payment,  and  the  case  was 
likened  to  the  payment  of  a  debt  by  a  bill  of  exchange  or 
promissory  note  afterwards  dishonoured,  under  which  cir- 
cumstances it  was  stated  to  be  clear  and  admitted  law,  that 
the  creditor  could  sue  for  the  original  debt  On  the  other 
hand  it  was  argued  on  behalf  of  the  defendant,  that  this 
was  not  a  payment  by  a  bill  of  exchange  or  promissory 
note  as  ordinarily  understood,  but  a  payment  by  bank  notes 
which  were  treated  as  money  or  cash,  both  by  the  party- 
paying  and  the  party  receiving;  that  the  clerk  or  officer  of 
the  plaintiff  might,  if  he  thought  fit,  have  insisted  upon 
being  paid  in  gold  or  in  notes  of  the  Bank  of  England, 

(<0  See  Amm  v.  Avery^  16  C.  B.  328. 
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and  that  he,  having  elected  to  be  paid  in  the  manner 
in  which  he  wafl,  could  not,  after  the  stoppage  of  the  bank, 
repudiate  it,  and  insist  that  it  was  not  payment  as  against 
the  defendant,  a  surety.  It  seems  to  be  dear  that  a  bank 
note  is  not  to  be  considered,  in  all  respects  at  least,  as  a  bill 
of  exchange  or  promissory  note,  payable  at  a  distant  date. 
In  Miller  v.  Bace  (a),  Lord  licu^field  says :  bank  notes  ''are 
not  goods,  not  securities,  nor  documents  for  debts,  nor  are  so 
esteemed;  but  are  treated  as  money,  as  cash,  in  the  ordinary 
course  and  transaction  of  business,  by  the  general  consent 
of  mankind,  which  gives  them  the  credit  and  currency  of 
money  to  all  intents  and  purposes.  They  are  as  much  money 
as  guineas  themselves  are  or  any  other  current  coin  that  is  used 
in  common  payments  as  money  or  cash."  *  *  *  They  are 
^  never  considered  as  securities  for  money  but  as  money  itself. 
On  payment  of  them,  whenever  a  receipt  is  required,  the 
receipts  are  always  given  as  for  money,  not  as  for  securities 
or  notes."  Bank  notes  are  also  treated  of  and  dealt  with  ia 
a  variety  of  acts  of  pariiament  (the  Bank  Acts  and  others), 
and  restrictions  put  upon  their  issue  and  form.  In  England, 
practically,  they  cannot  be  issued  for  a  less  sum  than  6L  (&); 
but  it  is  notorious,  that  in  Scotland  and  Ireland,  local  or 
country,  U  bank  notes  fiirm  the  great  bulk  of  the  ordinary 
currency  of  the  country,  and  are  in  universal  use.  Bank 
of  England  notes  are  now  a  legal  tender  for  all  sums  above 
6ly  except  at  the  Bank  of  England  and  its  branches,  and 
country  bank  notes  are  also  a  legal  tender,  unless  objected 
to  at  the  time  on  that  account  (See  Byles  on  Bills,  p.  7, 
where  the  authorities  are  cited).  It  seems  therefore  clear 
that  bank  notes  are  in  many  respects  diflferent  from  bills  of 
exchange  and  promissory  notes  ordinarily  so  called.  The 
question  as  to  the  effect  of  payment  by  bank  notes  when 
the  bank  either  has  stopped  at  the  time  of  the  payment  or 
(a)  1  Burr.  452.  (5)  See  17  Geo.  3,  c.  SO ;  7  Geo.  4,  c.  6. 


1857. 

OuiJlDIAHS  OF 
LlOHnELD 

Umioh 

V. 

Gbxskb. 
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1857.        shortly  after,  has  been  frequently  the  subject  of  legal  discto- 

GuARDiANs  OP  ^^^° '  *"^  ^^®  ^*®®  ^^  Camidge  v.  Alknby  (a)  seems  to  contain 

LicHnBLD     the  existing  law  upon  the  subject.  In  that  case  a  distinction 

V.  was  taken  between  a  payment  by  bank  notes  at  the  Ume 

Greens.  . 

of  the  sale  or  of  the  original  transaction,  and  a  payment 
by  bank  notes  of  a  pre-existing  debt.  Bayley,  J.,  whose 
opinion  upon  the  subject  is  not  expressed  to  be  to  the  same 
extent  as  those  of  Hobvyd,  J.,  or  UtUeddle^  J.,  says :  **  If 
the  notes  had  been  given  to  the  plaintiff  at  the  time  when 
the  com  was  sold  he  could  have  had  no  remedy  upon  them 
against  the  defendant  The  plmntiff  might  have  insisted 
upon  payment  in  money.  But  if  he  consented  to  receive 
the  notes  as  money,  they  would  have  been  taken  by  him  at 
his  peril.  If,  indeed,  he  could  shew  fraud  or  knowledge  of 
the  maker's  insolvency  in  the  payer,  then  it  would  be 
wholly  immaterial  whether  they  were  taken  at  the  time 
of  sale  or  afterwards."  But  Holroyd^  J.,  and  LitUedale^  J., 
both  seem  to  be  of  opinion  that  if  country  bank  notes  are 
paid  and  received  as  money  in  any  tran'saction  of  payment 
and  both  parties  be  innocent,  that  it  is  payment;  the  latter 
learned  Judge  expressly  says,  that  in  his  opinion,  **  there 
is  no  guarantee  implied  by  law  in  the  party  passing  a  note 
payable  on  demand  to  bearer,  that  the  maker  of  the  note 
is  solvent  at  the  time  when  it  is  so  passed."  It  has  been 
already  stated  what,  in  the  opinion  of  Bayley,  J.,  is  the 
effect  of  payment  by  bank  notes  at  the  time  of  the  transac- 
tion or  sale.  But  in  the  same  case  it  is  said,  by  the  same 
learned  Judge,  that  if  a  man  takes  bank  notes  **  in  payment 
of  a  pre-existing  debt  and  the  bank  stops  the  following  day, 
he  is  entitled  at  once  to  return  the  notes  and  treat  them  as 
nonpayment  So,  also,  if  he  circulated  them  on  or  before 
the  following  day,  and  they  are  returned  to  him  by  a  person 
entitled  to  return  them,  by  reason  of  the  stoppage  of  the 

(a)  6  B.  &  C.  373. 
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hauk,  hb  right  to  return  them  to  his  debtor  still  condnues.  1867. 

(See  also  Byles  on  Bills,  p.  154.)    No  case  has  arisen  like  q^^II^ o? 

the  present  where  the  person  paying  was  the  maker  of  the  Lichfibid 

bank  note  himself,  but  as  to  the  transaction  on  Friday  the  _  «• 

G&ESHX. 

28th,  the  case  of  the  payer  not  being  the  maker  seems  to 
afford  an  analogy.  If  Mr.  Richard  Greene  had  paid  the 
orders  by  bank  notes  of  another  bank  in  Lichfield  which 
had  stopped  on  Monday  the  31st,  the  payment  by  him 
would  have  been  good.  According  to  the  case  of  Camidffev. 
AUenbyt  the  circumstance  of  these  notes  not  having  been 
presented  for  payment  or  circulated  by  the  plaintifis  on  the 
Saturday  would  have  made  it  a  good  payment  by  Richard 
Greene  and  the  loss  would  have  fallen  on  the  plaintifis; 
and  we  think  in  analogy  to  this  that  the  plaintifis  having 
kept  in  their  possession  during  the  Saturday  the  95£,  they 
thereby  conclusively  elected  to  treat  the  orders  as  paid,  and 
that  the  sureties  have  a  right  to  treat  the  transaction  as 
payment. 

The  payment  on  Monday  is  obviously  not  within  this 
principle,  for  the  bank  stopped  payment  about  3  o'clock  of 
that  day.  But  both  payments,  viz.,  that  on  the  Friday  and 
on  the  Monday  seem  to  be  within  the  principle  laid  down 
by  Bayky,  J.,  in  respect  of  payment  made  by  bank  notes 
at  the  time  of  the  sale  or  transaction,  unless  the  circum- 
stance that  the  person  paying  was  also  the  maker  of  the 
notes,  causes  a  difference.  The  liability  to  pay  created  by 
the  bond  and  condition  was  to  do  so  upon  the  orders  being 
presented  for  payment.  Immediately  upon  being  presented 
they  were  paid,  and  therefore,  according  to  the  above 
principle,  the  bank  notes  were  taken  at  the  peril  of  the 
plaintiff,  and  we  think  the  circumstance  of  Mr.  Richard 
Greene  being  the  maker  is  immaterial,  for  the  plaintifis 
have  the  right  to  prove  against  his  estate  to  the  amount 

VOL.   L — N.  8.  M  M  M  BZCH. 
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1857.       of  tbe  notes,  the  asme  as  the  amoimt  paid;  and  we  «e  of 

GuAsvLursor  ^"^^"^  ^^  ^®  obligatkm  of  the  defendant  bong  that 

^Unos^    Bichard  Gieene  should^  upon  the  presentment  of  the 

9.  ordenty  pay  them,  when  the  plaintjfi,  who  were  entitled 

to  insist  npon  receiving  sovtteigns  or  Bank  of  En^aod 

notes,  thoogfat  fit  to  receive  the  bank  notes^   that  the 

obligation  of  tbe  defendant  was  thereby  satisfied   and 

dischaiged. 

As  to  the  4 JL 1 9s.  Sd.,  the  plaintift'  derk  having  it  in  his 
power  to  demand  cash,  received  fer  the  phdntiflb'  convemence 
a  draft  upon  London  in  order  to  make  the  payment  tfieie. 
We  think  this  discharged  the  sureties  npon  the  principle  of 
the  cases  of  Vernon  v.  Booerie  {a)  and  Strong  v.  Hart{p)> 
We  are  therefore  of  opinion  that  the  defendant  is  not 
Uable  to  pay  the  whole  ot  any  portion  of  the  soms  in  qoei- 
tion,  and  that  the  jdaintiff 's  remedy  is  confined  to  a  proof 
npon  the  notes  and  bill  against  the  estate  of  Richard 
Greene  the  bankrupt. 

Judgment  far  the  defendant 

(a)  2  Show.  296.  (ft)  6  B.  &  C.  160. 
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Croockbwit  o.  Fletcher  and  Another.  ^^'  7. 

HE  declaration  stated,  that  on  the  28th  day  of  February,  The  defendant, 

,        a  merchant  at 

A.D.  1856,  it  was  mutually  agreed  between  the  plaintifiP,  Liferpool,and 
who  was  then  the  owner  of  the  ship  or  yessel  called  the  entered  into  a 
<<Zwaan/'  belonging  to  Amsterdam,  of  the  burthen  of  fnUuTfo^oRf-- 
494  D.  tons,  or  thereabouts,  and  then  lying  in  Amsterdam,  lif^H^^,, 
and  to  sail  from  Amsterdam  aforesaid  for  Liverpool  on  or  !!?"^-^.jJ^" 
before  the  15th  day  of  March  then  next,  of  the  one  part,  owner  of  the 

•^  ^     *    ^      pood  ship 

and  the  defendants  of  the  other  part :  that  the  said  ship  (Zwaan)  now 

at  ■  Ainsterda&iy 

being  tight,  staunch  and  strong,  and  in  every  way  fitted  for  nndtotau/rom 

the  voyage  should  with  all  convenient  speed  be  made  ready  Liwa^tm  or 

and  receive  and  take  on  board  a  full  and  complete  cargo,  ^^^  ^fif, 

or  as  much  lawful  gooids  and  merchandise,  including  specie  p^^g^^  Uie 

and  machinery,  as  the  defendants  or  their  agents  should  (i«f«n<^t,  ^e 

tender  alongside  for  shipment,  not  exceeding  what  she  the  other  pan: 

could  reasonably  stow  and  carry  over  and  above  her  cabin  ship  being 

tight,  staunch 
and  strong, 
shall  with  all  convenient  speed  be  made  ready,**  &c.,  as  in  the  osual  printed  form  of  charter-party. 
The  exception  was  as  follows : — *'  Restrictions  of  princes  and  rulers,  the  dangers  and  accidents 
of  the  seas  and  naTtgation,  the  act  of  Ood,  fire,  pirates,  and  enemies,  MrovyAoni  thU  eharter'partjf 
always  excepted."  After  the  signing  of  the  cnarter  the  broker,  who  had  acted  for  the  plaintiff, 
wrote  in  the  margin,  to  come  after  the  words  "  March  next,*'  "  wind  and  weather  permitting 
with  cargo  or  in  ballast  for  ship's  benefit.*'  He  then  took  the  charter  to  the  defendant  and  told 
him  that  he  had  made  the  note  in  the  mawin  which  he  said  did  not  affect  it.  The  defendant 
said  that  the  note  altered  the  matter  ancThe  did  not  know  that  he  would  then  accept  the 
charter,  and  he  ultimately  refused  to  do  so.  The  ship  did  not  sail  from  Amsterdam  in  conse- 
quence of  what  was  admitted  to  be  "the  act  of  God.**— ^eU.-  First,  that  notwithsUnding  the 
words  **  tbrouffhoat  this  charter-party,**  the  sailing  of  the  ship  from  Amsterdam  on  the  1 5th  March 
was  a  condition  precedent  to  the  obli^tion  of  the  defendant  to  take  and  load  the  ship. 
Secondly,  that  the  charter-party  was  avoided  by  the  alteration  so  made  in  the  margin.     • 

To  a  depuration  on  the  above  charter-party  alleging,  as  a  breach,  that  the  defendant  made 
default  in  loading  Uie  agreed  cargo  and  wholly  reftisMi  to  load  the  ship  or  otherwise  perform  the 
contract,  and  wholly  repudiated  the  said  charter-party,  the  defenaants  pleaded  setting  out 
the  charter-party,  by  which  it  appeared  that  it  was  warranted  that  the  vessel  should  sail  from 
Amsterdam  to  Liveipool  on  the  15th  of  BCarch,  and  alleged  that  the  Yessel  did  not  sail  from 
Amsteidam  on  or  before  the  15th  of  March.  The  plaintiff  replied  to  this  plea  that  before  the 
time  of  the  sailing  of  the  ship  from  Amsterdam,  the  defendant  refused  and  declined  to  load  the 
ship  or  otherwise  perform  the  charter-party. 

JBtid,  on  demurrer,  that  the  replicatioo  was  bad. 

M  M  M  2 
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1867.       tackle,  apparel,  provisions,  &&;  and  being  so  loaded  and 
CiioocKxwiT  ^'spatchcd  the  said  vessel  should  with  all  possible  speed 
„    o-  sail  and  proceed  to  Batavia  and  Soorabaya,  or  either  of 

them,  or  so  near  thereunto  as  she  might  safely  get,  and 
there  deliver  the  said  cargo  in  the  usual  and  customary 
manner  agreeably  to  bills  of  lading ;  restraints  of  princes 
and  rulers,  the  dangers  and  accidents  of  the  seas  and 
navigation,  the  act  of  God,  fire,  pirates,  and  enemiesi 
throughout  the  said  charter-party  always  excepted;  on 
being  paid  freight  2L  per  Dutch  registered  ton,  &c.  (Then 
followed  other  stipulations  not  material  to  the  present  case.) 
And  although  the  plaintiff  did  all  things  necessary  on  his 
part,  and  everything  happened  and  was 'performed  that 
ought  to  have  happened  and  been  performed,  in  order  to 
entitle  the  plaintiff  to  the  performance  by  the  defendants 
of  the  charter-party,  and  to  have  the  agreed  cai^  loaded 
on  board  the  said  ship :  Yet  the  defendants  made  de&nlt 
in  loading  the  agreed  cai^,  and  wholly  refused  to  load 
the  said  ship,  or  otherwise  perform  their  said  contract, 
and  wholly  repudiated  the  said  charter-party :  whereby  the 
plaintiff  has  lost  and  been  deprived  of  laige  gains  and 
profits,  &c. 
Pleas. — First:  that  it  was  not  agreed  as  alleged. 
Secondly. — That  the  supposed  agreement  in  the  declara- 
tion mentioned  was  an  agreement  partly  in  print  and  partly 
in  writing,  and  that  in  making  and  entering  into  the  same, 
the  plaintiff  and  the  defendants  made  use  of  a  printed  fam 
of  charter-party  and  adapted  such  form  to  their  agreement, 
by  making  such  alterations  therein  and  additions  thereto  as 
were  necessary  in  that  behalf:  that  the  agreement  so  made 
and  entered  into  was  in  the  words  and  figures  following. — 
(The  plea  then  set  out  the  charter^Murty  verbatim:  See 
postj  p.  897). — Averments:  that  in  the  agreement,  as  abo?e 
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set  forth,  the  printed  form  of  charter-party  so  used  by  the 

plaintiff  and  the  defendants  is  denoted  and  shewn  by  black   c^^j^j^mwit 

ink,  and  the  alterations  and  additions  so  made  in  and  to     ^   ** 

such  form  as  aforesaid,  are  denoted  and  shewn  by  red  ink. 

And  the  defendants  further  say  that  the  said  ship  or  vessel 

did  not  sail  from  Amsterdam  for  Liyerpool  on  or  before  the 

15th  day  of  March  in  the  said  agreement  mentioned,  as  in 

that  behalf  provided  in  and  by  the  said  agreement 

Thirdly. — That  at  the  time  of  the  making  of  the  said 
agreement  the  said  ship  or  vessel  was  lying  at  Amsterdam, 
without  there  being  any  contract  or  engagement  that  the 
said  ship  or  vessel  should,  before  receiving  or  taking  on 
board  the  cargo  in  the  said  agreement  mentioned,  carry  or 
be  employed  in  carrying  any  cargo  for  the  ship's  benefit, 
or  for  the  benefit  of  the  plaintiff  as  owner  thereof,  or 
otherwise  howsoever,  of  all  which  premises  the  plaintiff  and 
defendants  at  the  time  of  the  making  of  the  said  agreement 
had  notice :  that  the  said  agreement  was  made  and  entered 
into  as  in  the  second  plea  is  above  mentioned  and  was  and 
is  in  the  words  and  figures  in  that  plea  mentioned:  and 
that  afler  the  same  was  so  made  and  entered  into,  and 
whilst  it  was  in  the  possession  of  and  held  by  the  plaintiff 
or  his  agents  in  that  behalf  it  was  without  the  knowledge 
or  consent  of  the  defendants  altered  in  material  particulars 
(that  is  to  say)  by  the  addition  and  interpolation  therein 
next  after  the  following  clause  thereof  (that  is  to  say),  ''and 
to  sail  from  there  for  Liverpool  on  or  before  the  15th  March 
next,"  of  the  stipulations  following  (that  is  to  say),  ''wind 
and  weather  permitting  with  cargo  or  in  ballast  for  ship's 
benefit"  And  the  defisndants  further  say  that  the  said 
alteration  was  not  made  in  correction  of  any  mbtake 
originally  made  in  the  framing  of  the  said  agreement  or  to 
further  the  intentions  of  the  parties  thereto.  By  reason  of 
which  said  several  premises  in  this  plea  aforesaid  the  said 
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1857.       flgreeiDcnt  became  Toid,  and  was  and  k  void  in  kw  aad 

^"^-^'"^^      of  none  effect 

Cboockewit 

9-  BepIication& — Fint :  the  plaintiff  takes  and  joins  iame 

FLSTCBEm. 

on  tbe  pleas  of  the  defendant  lespectivelj* 

Secondly,  to  second  plea» — ^That  befirae  the  time  men- 
tioned in  tbe  charter-part j  for  the  sailing  of  the  said  diip 
from  Amsterdam,  the  defendants  wholly  refhaed  and  de- 
clined to  load  the  said  ship  according  to  the  charter-par^, 
or  otherwise  to  perform  the  said  charter-party  on  their  part, 
and  then  wholly  repudiated  the  said  chaiter-party. 

Thirdly,  to  second  plea. — That  the  said  ship  was  pre- 
vented sailing  from  Amsterdam  on  or  before  the  said  I5th 
day  of  March  hi  the  chaiteivparty  mentioned,  by  certain 
causes  excepted  from  the  charter-party,  to  wit,  by  the 
dangers  and  accidents  of  the  seas  and  nav^ation  and  by 
the  act  of  God,  or  by  some  or  one  of  such  C8ase& 

Fonrthly.— Demnrrer  to  second  plea. 

Fifthly,  to  third  plea. — That  the  said  addition  and  inter- 
polation in  the  third  plea  mentioned  was  made  without 
the  knowledge,  consent,  or  priidty  of  the  plaintiff,  by  a 
stranger,  to  wit,  one  Heam,  who  forthwith  informed  the 
defendants  thereof,  and  then  and  there  and  before  the  time 
for  pefforming  the  said  charter-party  in  any  respect  had 
arrived,  and  before  any  repudiation  thereof  by  the  defend- 
ants on  the  ground  of  the  said  addition  and  interpolation, 
offered  the  defendants  to  strike  out  the  said  addition  and 
interpolation,  if  the  defendants  objected  thereto;  but  the 
defendants  did  not  then  object  to  accept  or  perform  the 
charter-party  on  the  ground  of  such  addition  and  interpola- 
tion having  been  so  made  as  aforesaid :  that  afterwards  and 
as  soon  as  the  defendants  did  object  to  the  said  addition  and 
interpolation,  and  before  the  time  for  performing  the  charter- 
party  in  any  respect  had  arrived,  the  said  stranger  wholly 
struck  out  and  erased  the  said  addition  and  interpolation 


0. 
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fh>m  the  charter-party,  and  then  returned  the  charter-party        1857. 
to  the  defendants  in  the  same  state  and  condition  in  which    Q^^^^^^yg 
it  was  when  executed  by  the  parties,  except  as  to  the  said 
erasure.    And  the  plaintiff  further  says  that  the  defendants 
never  were  prejudiced  by  the  said  interpolation  and  addition 
having  been  so  made,  struck  out  and  erased  as  aforesaid. 

Rejoinders. — Joinder  of  issoe  on  the  special  replications. 
Joinder  in  the  demurrer  to  the  second  plea. 

Demurrers  to  the  second  and  third  re|4ieations  to  the 
second  plea. — Joinders  therein. 

At  the  trial,  before  WUks,  J.,  at  the  last  Liverpool 
Assizes,  the  following  facts  appeared: — ^In  February,  1856, 
Messrs.  Van  Santen  &  Heam,  ship-brokers  at  Liverpool, 
negociated  with  the  defendants,  merchants  at  that  place, 
for  the  charter  of  a  vessel  called  the  ''Zwaan**  belonging 
to  the  plaintiff  a  merchant  at  Amsterdam.  On  the  28th 
February  the  defendants  signed  the  charter-party,  and  on 
the  same  day  Mr.  Heam  sent  it  by  post  to  the  plaintiff  at 
Amsterdam,  where  it  arrived  on  the  2nd  March.  The 
plaintiff  signed  the  charter-party,  and  on  the  4th  of  March 
sent  it  back  to  Messrs.  Van  Santen  at  Liverpool  The 
charter-party  (so  far  as  material  to  the  present  questions) 
was  as  follows: — 

"  Liverpool,  28th  February,  1856. 
*^  Van  Santen  &  Heam,  Liverpool. 

**  It  is  this  day  mutually  agreed  between  EL  G.  Croocke  wit, 
owner  of  the  good  ship  or  vessel  called  the  **  Zwaan"  of 
Amsterdam,  of  the  burthen  of  494  Dutch  tons  or  thereabouts, 
now  in  Amsterdam,  and  to  sail  from  there  to  Liverpool  on 
or  before  the  15th  March  next,  whereof  is 

master,  of  the 'one  part,  and  Messrs.  G.  H.  Fletcher  &  Co. 
of  Liverpool,  merchants  and  charterers,  of  the  other  part: 
That  the  said  ship  being  tight,  staunch,  and  strong,  and  in 
every  way  fitted  for  the  voyage,  shall  with  all  convenient 
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1857.  speed  be  made  ready  and  receive  and  take  on  board  a  full 
r^T^^T^  w*d  complete  cai^go,  or  as  much  lawful  goods  and  mer- 
^^^  cbandke,  including  specie  and  machinery,  as  the  sud  char- 
terers or  their  agents  shall  tender  idongsidc  for  shipment, 
not  exceeding  what  she  can  reasonably  stow  and  cany  over 
and  above  her  cabin  tackle,  apparel,  ftc. ;  and  being  so 
loaded  and  dispatched,  the  said  vessel  shall  with  all  possible 
speed  sail  and  proceed  to  Batavia  or  Sonrabaya,  or  so  near 
thereto  as  she  may  safely  get,  and  there  deliver  the  said 
cargo  in  the  usual  and  customary  manner  agreeably  to  bills 
of  lading ;  restraints  of  princes  and  rulers,  the  dangers  and 
accidents  of  the  seas  and  navigation,  the  act  of  God,  fire, 
pirates,  and  enemies  throughout  this  charter-party  always 
excepted ;  on  being  paid  freight  of  2L  per  Dutch  register 
ton.  « (Then  followed  provisions  as  to  the  payment  of  the 
freight,  demurrage,  &c.) 

«  H.  G.  Croockewit, 

"  G.  H.  Fletcher  &  Co." 

Evidence  was  adduced  on  the  part  of  the  defendants,  to 
prove  that  they  signed  the  charter-party  on  condition  that 
it  was  returned  to  them  by  the  first  post  On  this  point, 
as  on  othere,  there  was  contradictoiy  evidence.  Mr.  Beam, 
who  was  a  witness  for  the  plaintifi;  stated  that  he  received 
back  the  charter-party  on  the  6th  March  after  6  o'clock, 
p.  M. :  that  on  the  following  morning  at  his  own  office  he 
made  a  mark,  which  was  erased  at  the  time  of  the  trial,  at 
the  end  of  the  word  ''March,"  and  made  a  similar  one 
at  the  lefk-hand  margin  of  the  charter-party,  and  then  wrote 
the  following  words  alongside  the  margin,  **  wind  and 
weather  permitting  with  cargo  or  in  ballast  for  ship's 
benefit;"  and  he  then  took  the  charter-par^  to  the  de- 
fendant Fletcher  at  the  exchange  rooms  and  there  stated 
to  him  that  be  had  received  back  the  charter  and  had  made 
the  note  in  the  margin,  which  he  said  did  not  affect  it:  that 
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the  defendant  stated  that  the  maiginal  note  altered  the 
matter  and  that  he  did  not  know  if  he  would  then  accept 
the  charter ;  that  he  (Mr.  Heam)  then  said  that  he  had  put 
in  the  miuginal  note  on  his  own  responsibility,  and  not  bj 
the  plaintifiP's  orders,  with  a  view  to  avoid  further  di£Perences, 
and  would  strike  it  out  at  once ;  that  the  defendant  said  he 
would  see  a  gentleman  who  was  jointly  interested  with  him 
in  the  charter  and  let  the  witness  know  what  was  said : 
that  he  Jeft  the  charter-party  with  the  defendant  and  re- 
ceived it  back  in  the  afternoon  of  the  same  day  with  the 
following  note: — 

''  7th  March,  1856. 
**  Dear  Sirs, — The  owners  of  the  Zwaan  have  not  sent 
back  the  charter  of  the  vessel  by  return  of  post  as  was 
stipulated,  and  have  moreover  inserted  a. clause,  subsequent 
to  our  having  signed,  to  which  we  cannot  agree  and  we 
must  beg  therefore  to  decline  the  vessel,  and  we  return  the 

charter-party. 

"  Your's  truly, 

«  G.  H.  Fletcher  &  Co." 

The  witness  further  stated  that  upon  the  receipt  of  this 
note  he  struck  out  the  words  which  he  had  written  in 
the  margin,  and  upon  the  same  day  wrote  the  following 
letter  to  the  defendants: — 

'<  7th  March,  1856. 

"Dear  Sirs, — We  have  your  note  of  this  day  respecting 
the  charter-party  per  "Zwaan,"  and  in  reply  beg  to  say 
that  the  vessel  was  finally  accepted  by  Telegraph  on  the 
28th  ulta,  in  conformity  with  the  charter-party  signed  by 
yourselves  on  that  date.  We  must  therefore  hold  you  to  the 
contract  as  so  entered  upon. — The  charter-party  drawn  up 
to  confirm  the  agreement  was  returned,  accepted  without 
delay  by  the  owner,  and  although  a  marginal  note  was  in- 
serted to  render  the  document  in  conformity  with  one  sent 
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18^7.        08  firoBH  Aiii«teid«Bi,  this  additiflo  has  ance  been  itad 

Qft^^^cKKwit   ^^^  *°^  ^^'^  '^^  '^^^  ^  ^^J  i^e^pcct  pfejudice  the  ooginal 
charter-part  J  as  accepted  bj  yoonelC 

^  We  lemaiii,  &c., 

'"Van  Santen  &  Hcam,* 

In  answer  to  this  letter  the  defendants  wrote  as  fel- 
lows:— 

<*  8th  Maidi,  185& 

''Dear  Siii» — ^We  have  receiTcd  yoor  fiiTored  note  of 
yesterday,  which  refers  to  a  Telegraphic  coouniinicatian 
from  yoar  friends  in  Amsterdam  of  the  28th  oho.  We 
donH  find  that  yon  have  given  us  any  notification  previooslj 
rq;arding  this,  but  even  if  yoo  had,  we  take  it  that  soch 
communication  sierely  referred  to  the  bare  question  of 
price  and  would  not  enter  into  detail  of  charter  daoaeiL 
These  latter,  as  offered  by  us^  were  set  forth  in  a  memo* 
random  of  charter-party  signed  by  us,  which  yoo  submitted 
to  your  fiiends  in  Amsterdam ;  and  as  these  gentlemen  did 
not  accept  our  oflfer  as  made,  but  on  the  contraiy  returned 
the  memorandum  of  charter  with  the  insertion  of  new  am- 
didonsy  we  immediately  declined  the  vessel  altogether  and 
gave  you  written  notice  to  that  efiect 

**  We  are,  &c., 

<<  a  H.  Fletcher  &  Ca" 

The  foUawiog  letters  then  passed. 

"  10th  March,  1856. 
''  Dear  Sirs, — We  have  to  acknowledge  receipt  of  your 

Saturday's  favor,  and  in  answer  to  what  you  then  say  about 
the  Telegraph  communication  of  the  28th  ulto.  from  Am* 
sterdam,  could  point  out  that  such  was  left  in  your  posses- 
sion along  with  the  memorandum  of  charter  drawn  out 
upon  it  by  the  writer:  after  receiving  back  the  latter 
accepted  and  signed,  the  same  was  made  known  at  once 
by  wire  to  the  owner,  and  the  document  itself  sent  forward 
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by  that  evening's  post  for  his  confirmation  and  signature. 
This  was  given  to  it  witfaont  any  alteration  or  delay  on  the 
owner's  part,  and  the  slight  marginal  note  was  appended  |,i^* 
after  its  return  to  our  hands  simply  for  the  reason  ezphined 
in  our  previous  note,  and  because  the  points  there  expressed 
negatively  belonged  to  the  document  itself.  As^  however, 
you  objected  to  our  making  any  additional  notes  upon  the 
charter-party,  we  at  once  stmck  out  the  same,  and  thus 
have  done  away  with  all  complaints  as  to  the  contract 
being  in  any  way  altered  in  its  integrity  after  receiving  the 
attestation  of  yourselves  and  the  owners. 

"  We  are,  &c., 

**  Van  Santen  &  Heam." 

<' 10th  March,  1856. 
**  Dear  Sirs, — We  have  received  your  favor  of  this  day  in 
which  you  own  receipt  of  our  notes  to  yon  of  the  8th 
instant.  We  can  however  repeat  that  as  the  charter-party 
of  the  '*  Zwaan,"  which  we  signed  and  handed  to  yon  for 
transmission  to  and  acceptance  of  the  owners  of  that  vessel, 
was  not  agreed  to  by  those  gentlemen,  but  on  the  contrary 
was  returned  to  us  by  you  encumbered  by  the  introduction 
of  new  clauses  to  which  we  were  not  parties,  we  at  once 
gave  you  formal  written  notice  that  we  declined  the  vessel 
altogether,  which  we  confirm. 

"  We  are,  &c, 

«  G.  H.  Fletcher  &  Co.** 

The  charter-party,  with  the  marginal  note  struck  out, 
was  sent  to  the  Stamp  0£Bce,  and  was  duly  stamped. 

The  ship  did  not  sail  for  Amsterdam,  on  the  15th  of 
March,  in  consequence  of  what  was  agreed  between  the 
parties  to  be  taken  as  *^  the  act  of  God  ;**  but  sailed  on  the 
18th,  and  on  the  20th  Messrs.  Van  Santen  and  Hearn  sent 
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1857.        to  ^^  defendants  a  cof^  of  the  cbaiter-par^  witfaoat  the 
^v-^v^-^      maittioal  note.  The  defendants  wrote  to  them  at  foDowa: — 

ClOOCKKWIT  ^ 

'.  «  20th  March,  185& 

Flrchbb. 

''Dear  Sirs, — We  are  quite  at  a  loas  to  know  why  jou 
should  send  us  this  afternoon  a  charter^artj  bj  the  Zwaan 
for  fiata^ia^forwe  gave  jon  formal  written  notice  so  iar  bad 
as  the  7th  instant;  that  in  consequence  of  the  owners  of 
the  Teasel  haying  fiiiled  to  accept  our  written  oflfer  of  charter 
on  the  conditions  on  which  it  was  made,  but  having  on 
the  contrary,  tampered  with  the  document,  inserting  new 
clauses  to  suit  their  own  purposes,  we  declined  the  Tessel 
altogether.  We  therefere  return  the  charter-party  whidi 
you  have  now  sent  us  after  a  lapse  of  thirteen  days. 

**  We  are,  &c, 

«  G.  H.  Fletcher  &  Ca" 

The  ship  arrived  in  Liverpool  on  the  30th  March,  and 
was  then  tendered  to  the  defendants,  who  refused  to  accept 
her.  The  following  letters  then  passed  between  Messrs. 
Van  Santen  &  Heam  and  the  defendants. 

'<  Liverpool,  8th  April,  1856. 
''Dear  Sirs, — We  beg  to  inform  you  that  we  have 
received  instructions,  from  the  owners  of  the  Zwaan,  to  do 
the  needful  on  their  behalf,  since  you  have  given  notice  of 
the  7  th  March,  and  by  subsequent  notes  that  you  declined 
the  vessel  We  are,  therefore,  about  taking  a  recharter 
for  the  vessel,  but,  before  finally  closing,  are  anxious  to  give 
you  every  opportunity  to  revise  the  motives  which,  ac- 
cording to  your  opinion,  will  justify  your  conduct  Our 
notes  of  the  7th  and  10th  instant  have  oflTered  you  an 
ample  explanation  upon  the  two  points  of  complaint ;  and 
as  to  the  actual  not  sailing  to  the  date  of  the  ship,  it  was 
caused  by  stress  of  weather,  of  which  we  can  give  you  a 
satisfactory  proof,  a  copy  and  translation  of  the  Harbour 
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Master's  certificate  to  that  efiect.  As  we  have,  a  desire  to 
prevent  difficulties  arising  between  yourselves  and  us,  and 
can  facilitate  the  loadine  of  the  Zwaan  by  800  crates  which     „    ^' 

°  •'  ^  ^  Fletcher. 

we  have  to  ship  to  Sourabaya,  we  may  be  able  to  facilitate 
the  transaction  for  you^  which  we  are  willing  to  do.  And 
we  now  beg  to  intimate  that  we  shall  delay  rechartering 
the  Zwaan  until  to-morrow  12  o'clock  A.M.,  to  give  you 
time  to  withdraw  your  notice  and  accept  the  ship.  If  not 
done  so  we  must  act  by  instructions,  recharter  the  vessel, 
and  claim  upon  you  the  difierence,  if  any,  but  we  trust 
that  you  will  prevent  it 

"  We  are,  &c., 

"Van  Santeh  &  Heam." 

Translation. 

"  The  undersigned  Harbour  Master,  and  Dock  Master  of 
thb  Town,  declares  that  the  Dutch  Barque  Zwaan,  K.  S. 
Van  Hemert,  Mr.,  has  been  cleared  outwards  on  the  13th 
instant,  as  can  be  proved  on  the  Register  of  my  Office ; 
that  continual  strong  gales,  and  more  particularly  low  tides, 
have  prevented  the  ship  to  pass  the  gates  as  has  been 
certified  to  me  by  the  second  Harbour  Master. 

''  Amsterdam,  18th  March,  1856, 

"  Harbour  and  Dock  Master, 

"J.  Vische.'' 

"9th  April,  1856. 
"  Dear  Sirs, — We  have  no  other  reply  to  make  to  your 
letter  of  yesterday,  except  to  refer  you  to  our  letter  dated 
the  7th  March  last 

'*Weare,&c., 

"  G.  H.  Fletcher  &  Co." 

It  was  objected,  on  the  part  of  the  defendant,  first,  that 
the  stipulation  in  the  charter-party,  that  the  ship  should 
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1867.        ^1  ^^^^^  Amsterdam  for  Liverpool  on  or  before  the  15tb  of 
f^^TT^^      March  was  a  condition  precedent,  and  that  notwithstanding 
9.  die  was  prevented  from  so  doing  by  the  act  of  God,  the 

defendants  were  not  bound  by  the  charter-party.  Secondly, 
that  the  writing  of  the  words  in  the  mar^  of  the  charter- 
party  was  an  alteratiixi,  in  a  material  part,  which  rendered 
it  void.  The  learned  Judge  reserved  the  pcunts,  and  only 
left  it  to  the  juiy  to  say  whether  the  charter-party  was  to 
be  returned  from  Amsterdam  by  the  first  posL  The  jury 
found  a  verdict  for  the  plaintiff,  and  leave  was  reserved  to 
the  defendants  to  move  to  enter  a  verdict  for  them. 

A  rule  Nisi  having  been  obtained  accordingly,  it  was 
agreed  that  the  Court  should  dispose  of  the  demurrers  at  the 
time  of  the  aigument  of  the  rule. 

Edward  James  and  Quam  shewed  cause  against  the  rule, 
and  also  supported  the  demurrers  (a). — ilrst,  the  stipulation 
that  the  vessel  should  sail  from  Amsterdam  for  Liverpool 
on  or  before  the  15th  March,  was  qualified  by  the  exception 
which  extended  "  throughout  the  eharter-party.^  The  vessel 
was  prevented  fiiom  sailing  on  that  day  by  the  act  of  God, 
and  consequently  the  condition  was  discharged.  In  Shep. 
Touchst.  "Condition,"  p.  157,  it  is  said :  "If  a  condition  be 
possible  in  its  creation,  and  after  become  impossible  by  the 
act  of  God,  the  condition  is  discharged  and  gone  for  ever, 
and  the  estate  is  absolute."  So,  in  Co.  Lit.  206,  &,  it  is 
said:  "In  all  cases  where  a  condition. of  a  bond,  recogni- 
sance, &c.,  is  possible  at  the  time  of  the  making  of  the 
condition,  and  before  the  same  can  be  performed  the 
condition  becomes  impossible  by  the  act  of  God,  or  of  the 
law,  or  of  the  obligee,  &c,  there  the  obligation,  &c.,  is 
saved.**     The  law  is  stated  in  similar  terms  Roll.  Abr. 

(a)  Hilary  Term,  January  23. 
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Condition  (G.),  "  Quid  voilt  ezcnser  ie  perfbrmans  dun 
Condition.**  Here  the  condition  was  possible  at  the  time 
the  contract  was  entered  into;  but  was  rendered  impossible  *^- 

by  a  power  over  which  the  plaintiff  had  no  oontrouL  The 
stipulation  is  in  the  nature  of  an  agreement  for  the  breach 
of  which  an  action  may  be  maintained.  It  is  not  a  con- 
dition precedent  OUwe  v.  Booker  \a)y  OUoer  v.  Fielden  (b) 
and  CUahobn  v.  Hays  (c)  will  be  relied  on  by  the  other  • 
side,  but  the  question  depends  on  the  intention  of  the 
parties,  to  be  collected  from  the  instrument  itsel£  Those 
cases  were  decided  upon  a  supposed  analogy  to  cases 
of  insurance.  But,  in  contracts  of  insurance,  the  basis 
of  the  contract  is  the  existence  of  a  certain  state  of  facts, 
such  as  the  sailing  on  a  particular  day,  with  convoy, 
or  the  like.  In  a  charter-party  the  contract  is  different; 
the  hirer  may  be  compensated  in  damages  for  the  £eiilure 
of  any  particular  stipulation :  Hall  v.  Cazenave{d},  [Mar^ 
Hn,  B. — Can  this  case  be  distinguished  from  Glaholm  v. 
Hays  (c)?]  In  Constable  v.  Cbberie  {e)\t  was  held,  that  a 
covenant  that  a  ship  should  sail  with  the  next  wind  was  not 
a  condition  precedent  [Martin  B.  -—There  the  substance 
of  the  covenant  was  that  the  vessel  should  sail  on  the  par« 
ticular  voyage,  and  the  voyage  had  been  actually  performed^ 
The  subject  of  conditions  precedent  was  considered  by  this 
Court  in  Graves  v.  Legg  (/).]  In  Tarrahochia  v.  Hickie  (g) 
the  stipulation  in  a  charter-party,  that  the  vessel  should  sail 
with  all  convenient  speed,  was  held  not  to  be  a  condition 
precedent  That  case  shews  that  the  second  plea  is  bad, 
because  it  does  not  allege  that  the  object  of  the  voyage  was 

(a)  1  Ezch.  416.  (d)  4  East,  477. 

(b)  4  Exch.  185.  (e)  Palm.  397. 

(c)  2  Man.  &  G.  257 ;  2  Scott,         (/)  9  Exch.  709. 
N.  R.  471.  (g)  Ante,p.lB3. 


906 


EXCHEQUER  REFORT& 


frustrated  by  the  delay.     CUpsham  v.  Vertne  (a)  is  to  the 
same  effect.  In  OUhe  v.  Booker  {b)  the  plea  was  framed  so  as 
9.  to  shew  that  the  object  of  the  contract  was  frustrated.    The 

fLKTCHKR.  " 

exception  is  for  the  benefit  of  the  owner.  If  the  exceptioa 
had  been  **  during  the  voyage,**  it  might  not  have  applied 
when  the  vessel  was  in  dock ;  but  **  throughout  the  charter* 
party"  is  a  wider  term  (c).  The  words  were  probably 
introduced  on  account  of  the  peculiarity  of  the  navigatioa 
at  Amsterdam.  [Martin^  B. — If  theie  had  been  an  em* 
baigo  for  a  year,  would  the  defendants  have  been  bound  to 
take  the  vessel  after  that  ?]  As  to  the  second  replication  to 
the  second  plea. — The  charter-party  was  repudiated  before 
the  15th  of  March,  and  upon  that  the  plaintiff  might  have 
immediately  brought  his  action ;  HochUer  v.  De  La  Toiir{dy 
[Pottockt  C.  B. — It  can  hardly  be  contended  that  if  a  man 
gave  notice,  before  a  bill  of  exchange  was  due,  that  he 
would  not  pay  it,  that  would  be  a  breach.  There  are 
certain  contracts  which  a  person  may  put  it  out  of  hia 
power  to  perform.  Watson^  B.,  referred  to  Rod  v.  Hoi- 
kins  (e)  and  Avery  v.  Bowden  (/)•]  It  does  not  appear 
on  the  record  but  that  the  repudiation  was  accepted 
immediately.  {Matting  B: — The  declaration  does  not 
allege  it  as  a  breach.]  The  repudiation  was  a  waiver  of  the 
condition  that  the  vessel  should  sail  on  the  15th.  There 
is  a  difference  between  a  condition  and  a  covenant;  a 
condition  may  be  waived  though  a  covenant  cannot:  Weet 
V.  Blaheway  {g\  Cart  v.  The  Ambergate  Railway  Com^ 
pany  (A). 

(a)  5  Q.  B.  265.  (e)  5  £.  &  B.  729.     In  error, 

(b)  1  Exch.  416.  6  £.  &  B.  953. 

(c)  They  referred  to  Bruce  v.  (/)  5  £.  &  B.  714. 
Nie^opulo,  11  Exch.  129;  Crow         (gYJ  Man.  &  G.  752. 
y.  Folk,  8  Q.  B.  467.  (A)  17  Q.  B.  127. 

(if)  2  E.  &  B.  678. 
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Secondly,  as  to  the  insertion  of  the  words  in  the  mar^n 
of  the  charter-party. — This  alteration  did  not  render  the 
charter-party  void ;  because  the  stipulation  was  already  in  it 
by  implication  of  law.     The  contract  was  entered  into  on 
the  28th  of  February,  to  sail  to  Liverpool  on  the  15  th 
March,  and  there  receive  a  cargo.     Until  the  time  arrived 
for  receiving  the  cargo  the  owner  was  entitled  to  the  bene- 
ficial enjoyment  of  the  vessel.     The  entire  right  of  using 
the  vessel,  except  so  far  as  it  is  actually  granted  to  the 
charterer,  remained  in  the  owner :  MUchesan  v.  Ntcol  (a), 
Neill  V.  Bidky  (6).     Being  in  a  foreign  port,  the  vessel 
must,  of  necessity,  proceed  to  Liverpool  either  in  ballast  or 
with  a  cargo ;  and  as  the  charter  was  silent  on  the  subject, 
the  owner  had  a  right  to  use  the  vessel  as  he  thought  fit, 
provided  he  did  not  prevent  the. merchant  from  loading 
according  to  the  terms  of  the  contract  ^If  a  person  agreed 
to  grant  a  lease  of  a  house  at  a  future  day,  it  is  clear  that 
he  might  let  it  to  a  third  person  until  the  commencement 
of  the  lease.     So  in  the  case  of  a  job  master,  who  under- 
takes to   provide  a  carriage  and   horses  during  several 
months  in  the  year,  he  is  entitled  to  the  use  of  them  at 
other  periods.     In  like  manner,  so  long  as  the  plaintiff 
brought    the   vessel   from    Amsterdam   to   Liverpool,   as 
required  by  the  charter-party,  he  had  a  right  to  bring  her 
either  with  cargo  or  in  ballast     The  insertion  of  those 
words  was,  therefore,  immaterial,  for  they  added  nothing 
to  the  contract:    Sanderson  v.  Symonds  (c),  Clapham  v. 
Cologcai  (d).     Moreover  there  was  no  alteration,  in  fact, 
but  a  mere   proposal   by  the  one  party,  which  was  not 
accepted  by  the  other.     No  case  has  gone  to  the  extent 

(a)  7  Exch.  729.  (c)  1  Brod.  &  B.  426. 

(b)  9  Exch.  677.  («0  3  Camp.  382. 
VOL.    I. — N.  S.                            N  N  N  EXCH. 
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1857.  that  a  mere  piopani  fir  an  alteradon  will  amd  ao  agree- 
ment Bnt  aflBnming  that  it  was  an  alteration  and  in  a 
material  particnlar,  jet  as  it  was  made  by  a  ntmagat  it  did 
not  vitiate  the  contract  In  Hatfrte  t.  Bnmkg{a^  an  award 
was  altered  by  the  umpire  after  it  was  made  and  ready  far 
deliTery,  and  it  was  held  that  soch  alteration  was  no  more 
than  a  mere  spoliation  by  a  stranger,  and  did  not  vacate 
the  award.  So  here,  the  alteration  was  made  by  a  third 
person,  to  whom  the  charter-party  was  ddirered  for  the 
purpose  of  handing  it  over  to  the  defendants  A  third 
person  who  cancels  an  acceptance  by  mistake,  having  no 
authority  so  to  do,  does  not  therd>y  render  the  bill  void: 
BapeT^.Bvrhbtdi{^\  l^ovaifim  v.  Gm^kt  (c)  is  distingoisk* 
aUe,  inasmuch  as  there  the  instrument  was  altered,  in  a 
material  part,  whilst  in  the  posseasion  of  the  person  to 
whom  it  belonged.  [fFatmrnf  &— There  the  guaianlee 
would  have  been  void  without  the  seaL]  That,  in  &c^ 
shews  that  the  alteration  was  fraudulent.  The  law  is  thus 
stated  in  the  note  to  Jfojfer  v.lfiZZer  by  the  learned  editor  of 
Smith's  Leading  Cases,  voL  1,  p.  7S0,  4th  ed.  «*  Since  the 
decision  of  thiscase  it  has  never  been  doubted  that  a  material 
alteration  in  a  bill  or  note,  nai  iotirfaetorify  aeeawUedfar^ 
operates  as  a  satisfaction  thereof  except  as  against  parties 
consenting  to  such  alteration."  Here  the  broker,  by  whom 
the  alteration  was  made,  was  a  mere  stranger  to  the  plaintiff, 
and  there  is  no  suggestion  of  any  fraud.  In  BwrdifiM  v. 
Moert  (d)  the  instrument  was  a  bill  of  exchange,  and  it  was 
altered  by  a  person  who  was  interested  and  from  whom  the 
plaintiff  took  it 

fVOde^  in  support  of  the  rule. — The  cases  clearly  establish 

(a)  6  East,  319.  error,  13  M.  &  W.  343. 

(6)  15  EMt,  17.  (<0  3  £.  &  R  683. 

(c)  11  M.  &  W.  778.   In 
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that  th^  words  **fiail  from  Amaterdam  on  or  before  the  15th 
of  March"  constitute  a  warranty.  In  Barker  v.  Windk  (a)* 
where  the  description  of  a  vessel  in  a  charter-party,  ^^as  of  the 
measurement  of  180  to  200  tons  or  thereabouts,'*  was  held 
not  to  be  a  warranty,  Jervis,  C.  J.,  pointed  out  that  the 
real  criterion  whether  such  a  statement  forms  a  condition 
precedent  is,  whether  it  goes  to  the  profit  and  foundation 
of  the  voyage ;  and  that  if  a  warranty,  a  variance  to  the 
extent  of  a  single  ton,  would  be  fatal.  Then  it  is  said 
that  the  alteration  was  only  a  proposal.  Every  alteration 
is  a  proposed  alteration.  Here  the  instrument  was  in  point 
of  &ct  altered  and  its  integrity  destroyed  while  in  the  hands 
of  the  broker  who  had  the  custody  of  it,  as  agent  for  the 
plaintiflk  IfVatson,  B. — Suppose  both  parties  had  died, 
possibly  no  one  could  have  explained  the  alteration.] 
The  alteration  was  material  One  party  thought  it  for  his 
interest  to  insert  it,  the  other  at  once  threw  up  the  charter- 
party  because,  by  the  alteration,  it  became  a  difierent  con-» 
tract.  The  Court,  therefore,  cannot  say  that  the  alteration 
was  immateriaL 

Cur,  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B. — This  was  an  action  upon  a  charter-party, 
tried  before  my  brother  Willes  at  the  last  Liverpool  Assizes, 
when  a  verdict  was  found  for  the  plaintiff  with  leave  to  thd 
defendant  to  move  upon  all  the  points  which  arose  at  the 
trial.  Owing  to  the  very  peculiar  state  in  which  the 
matter  in  controversy  has  been  submitted  by  the  parties 
for  our  judgment — we  being  called  upon,  first,  to  decide 
upon  the  rights  of  the  parties  upon  the  real  facts  of  the 

(a)  6  £.  &  B.  676. 
N  N  N   2 
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Flstchkr. 
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1857.        case   as   proved  at  the  trial,  aod  secondly,  npoo  three 
CsoocKKwiT   ^^iQiiiTC's  arising  on  the  pleadings, — ^we  think  it  better,  in 
FuTCBBK.     ^^  ^^^  instance,  to  state  our  opinion  npon  the  real  fiicts 
as  proved,  which  are  veiy  short  and  simple. 

In  February,  1856,  Messrs.  Van  Santen  &  Beam,  who 
were  ship  brokers  at  Liverpool,  negotiated  with  the  defend- 
ant, who  is  a  merchant  there,  for  the  charter  of  a  ship 
caUed  the  '^Zwaan,"  then  at  Amsterdam,  belonging  to 
the  plaintiff  who  resided  there.  The  result  was,  that  on 
the  28th  of  that  month  the  defendants  signed  a  charter- 
party,  which  contained  a  stipulation  that  the  ship  was  to 
sail  from  thence  to  Liverpool  on  or  before  the  15th  of 
March  next,  and  which  was  to  be  forwarded,  by  Mcsbtbl 
Van  Santen  &  Heam,  to  Amsterdam,  for  the  signature  of 
the  plaintiff.  The  charter-party  was  signed  by  the  plaintiff, 
and  returned  by  him  to  Messrs.  Van  Santen  &  Heam  after 
the  expiration  of  a  few  posts.  The  only  point  submitted 
to  the  jury  at  the  trial  was,  whether  the  charter-party  was 
to  be  returned  by  the  first  post  from  Amsterdam,  which 
was  stated  by  the  defendant  to  be  the  agreement  between 
him  and  Messrs.  Van  Santen  &  Heam.  The  jury  found 
this  point  in  favour  of  the  plaintiff  Upon  the  other  points 
in  the  case,  the  evidence  of  Mr.  Heam  and  of  the  defendant 
was  somewhat  contradictory;  but  as  the  opinion  of  the 
jury  was  not  taken  upon  them,  we  assume  that  the  evidence 
of  Mr.  Heam  was,  in  every  respect,  trae.  (His  Lordship 
then  stated  the  evidence  of  Mr.  Heam,  and  read  the  cor- 
respondence as  above  set  forth,  p.  897.) 

Upon  this  state  of  &ct8,  two  objections  were  made  by 
the  defendant ;  first,  that  the  stipulation  in  the  charter-party 
that  the  ship  was  to  sail  firom  Amsterdam  for  Liverpool  on 
or  before  the  15th  March  was  a  condition  precedent,  and 
notwithstanding  that  she  was  prevented  from  so  doing  by 
the  act  of  God,  that  the  defendant  was  not  bound  to  accept 
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her;  and  secondly,  that  the  writing  by  Mr.  Heam  of  the        1957. 
marginal   note   in   the  charter-party  was  an   addition  or      ^-^-^^-^ 

alteration  which  rendered  the  charter  absolutely  void ;  and  «. 

•J.  Flbtchbb. 

we  are  of  opinion  that  both  objections  are  well  founded. 

The  charter-party  begins  thus: — It  is  this  day  mutually 
agreed  between  (the  plaintiff),  owner  of  the  good  ship  or 
vessel  called  the  Zwaan  of  Amsterdam,  &c.,  now  in  Am- 
sterdam, and  to  saS  from  thence  for  Liverpool  on  or  before 
the  I5th  March  next,  whereof  is  master  of  the  one  part, 
and  (the  defendant),  of  Liverpool,  merchant  and  charterer 
of  the  other  part ;  that  the  said  ship  being  tight,  staunch, 
&c.,  shall,  with  all  convenient  speed,  be  made  ready,'*  as  in 
the  usual  printed  form  of  charter-party,  but  the  exception 
was  as  follows: — ** Restrictions  of  princes  and  rulers,  the 
dangers  and  accidents  of  the  seas  and  navigation,  the 
act  of  God,  fire,  pirates  and  enemies  throughout  this  charter- 
party  always  excepted.'*  There  was  no  other  part  of  the 
charter-party  relied  on  by  the  plaintiff  as  material 

If  the  word  ** throughout^  had  not  been  in  the  charter- 
party,  the  case  of  Glaholm  v.  Hays  (a)  is  a  direct 
authority,  expressly  in  point,  that  the  stipulation  as  to 
sailing  on  the  15  th  March  was  a  condition  precedent,  and 
this  case  has  been  acted  upon  in  two  cases  in  thb  Court; 
OUive  V.  Booker  (b)  and  Oliver  v.  Fielder  (c).  If  we  had 
thought  this  decision  not  correct,  we  should  nevertheless 
have  considered  ourselves  bound  by  it ;  but  we  entirely 
concur  in  it,  and  are  of  opinion  that  it  was  rightly  decided, 
and  that  any  other  construction  of  the  charter-party  would 
lead  to  most  mischievous  consequences.  All  mercantile 
contracts  ought  to  be  construed  according  to  their  plain 
meaning  to  men  of  sense  and  understanding,  and  not 
according  to  forced  and  refined  constructions  which  are 

(a)  2  Man.  &  G.  257.  (h)  1  Excfa.  416. 

(c)  4  Exch.  135. 
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1857.       intelligible  only  to  Uwjei%  and  scarcely  to  them.    We 

Ce^^^^^it  ®"^^^y  ^ff^  ^^^  ^«  judgment  of  the  Lord  Chief  Banm 
<"•  in  Tarraboehia  v.  SicUe  (a),  who  clearly  points  out  the 

distinction  between  a  stipoladon  to  sail  on  a  particolar  day 
and  any  general  stipulation  as  to  sailing  in  a  convenient 
time,  or  other  words  of  this  description.  Then,  does  the 
word  ^throughout"  make  any  difference?  We  think  it 
does  not,  it  might  perhaps  operate  to  exonerate  the  pbuniiff 
from  an  action  in  the  event  of  the  ship  being  prevented 
from  sailing  on  the  16th  March  by  any  of  the  matten 
excepted;  but  we  think  it  does  not  affect  the  conditioo 
precedent  upon  the  performance  of  which  the  defendant 
contracted  to  take  and  load  the  ship. 

It  may  be  observed,  that  if  the  plaintiff  was  not  boond 
by  the  stipulation  that  the  ship  was  to  sail  on  the  15th 
March,  it  is  difficult  to  see  that  he  was  bound  that  tbe 
ship  was  to  sail  from  Amsterdam  at  all,  and  unless  the 
stipulation  be  deemed  a  condition  precedent,  there  is  very 
great  difficulty  in  ascertaining  what  is  the  contract  of  the 
plaintiff  in  this  respect 

We  also  think  that  the  addition  to  or  alteration  of  the 
charter  is  a  fatal  objection  to  the  plaintiff's  right  to  main- 
tain this  action.  It  is,  no  doubt,  apparently  a  hardship, 
that  where  what  was  the  original  charter-party  is  perfecdy 
clear  and  indisputable,  and  where  the  alteration  or  addition 
was  made  without  any  fraudulent  intention,  and  by  a 
person  not  a  party  to  the  contract,  that  a  perfectly  innocent 
man  should  thereby  be  deprived  of  a  beneficial  contract ;  but, 
on  the  other  hand,  it  must  be  borne  in  mind,  that  to  permit 
any  tampering  with  written  documents  would  strike  at  the 
root  of  all  property,  and  that  it  is  of  tbe  most  essential 
importance  to  the  public  interest  that  no  alteration  what- 
ever should  be  made  in  written  contracts ;  but  that  they 

(a)  Ante,  p.  IS6. 
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should  continue  to  be  and  remain  in  exactly  the  same  tUte        1857. 
and  condition  as  when  signed  and  executed,  without  addi-    ^  ^^'k^J^ 
tion,  alteration,  insure  or  obliteration ;  but,  upon  this  point,  '^' 

the  case  ofDaoidion  v.  Cooper  (a)  is  conclusive.  No  case 
can  possibly  be  entitled  to  more  weight  than  this.  Lord 
Abinger^  in  giving  judgment,  stated  that  the  Court  had 
arrived  at  their  judgment  after  much  reflection;  and  Lord 
Denman^  in  delivering  the  judgment  of  the  Court  of  error, 
stated  that  the  Court  had  arrived  at  their  conclusion  after 
much  doubt,  and  the  judgment  is,  that  a  party  having  the 
custody  of  an  instrument  for  his  own  benefit  is  bound  to 
preserve  it  in  its  original  state.  It  was  said  that  Mr.  Heam 
was  a  stranger  to  the  plaintiff;  he  certainly  was  not,  for  he 
was  the  agent  of  the  plaintiff  to  deliver  the  charter-party 
to  the  defendant;  but  even  if  he  were,  the  rule  in  Piyoifs 
Cote  (b)  is,  **  that  when  any  deed  is  altered  in  a  part 
material  by  the  plaintiff  himself,  or  by  any  stranger  without 
the  privity  of  the  obligee,  be  it  by  interlineation,  addition, 
erasing,  or  by  drawing  of  a  pen  through  a  line  or  through 
the  midst  of  a  material  word,  the  deed  thereby  becomes 
void;"  and  Lord  Denman,  in  his  judgment,  stated  that 
Piffotfs  Case  had  never  been  overruled ;  but,  on  the  con- 
trary, extended  to  unsealed  documents ;  and  as  we  think 
that  the  stipulation  as  to  sailing  on  the  15th  March  was 
a  condition  precedent,  the  addition  to  it  of  *<wind  and 
weather  permitting*'  was  a  material  alteration,  and,  we 
think,  avoids  the  instrument  It  is  unnecessary  to  refer  to 
the  other  words  which  were  added ;  but  we  think  it  right 
to  add  that  a  very  great  deal  of  argument  and  statement 
upon  the  subject  of  alteration  was  addressed  to  us  by  the 
learned  counsel  for  the  plaintiff,  in  which  we  do  not  at  all 
concur.     Upon  all  the  issues  in  fact  therefore,  except  the 

(a)  1 1  M.  &  W.  77& :  in  error,  18  M.  &  W.  348. 

(b)  1 1  Rep.  27  a. 
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1857.       fii^  ^c  aro  of  opinion  the  defendant  is  entitled  to  have 
^^^^^^-^      the  verdict  entered  for  him,  and  if  the  replication  to  the 

Ceoockewit      1  .   ,      ,       , 

r.  third  plea  had  been  proved,  which  we  think  it  was  not, 

V\WTC.n  KM 

the  defendant  woold,  in  our  opinion,  have  been  endlled  to 
judgment  non  obstante  veredicto  upon  it. 

We  have  now  to  dispose  of  three  demuners.  In  order 
to  do  so,  it  is  necessary  to  ascertain  the  true  meanii^  of 
the  declaration.  It  begins  by  setting  out  the  charter-party 
verbatim ;  it  then  avers  in  the  manner  permitted  by  the 
Common  Law  Procedure  Act,  1852,  that  the  plaintiff  did 
all  things  necessary  on  his  part,  and  every  thing  happened 
and  was  performed  that  ought  to  have  happened  and  been 
performed  in  order  to  entitle  him  to  the  performance  by 
the  defendant  of  the  charter-party,  and  to  have  the  agreed 
cargo  loaded  on  board  the  ship,  and  for  breach  alleges  that 
the  defendant  made  default  in  loading  the  agreed  caigo 
and  wholly  refused  to  load  the  ship  or  otherwise  perform 
the  said  contract,  and  whoUy  repudiated  the  said  charter- 
party. 

The  57th  section  of  the  Common  Law  Procedure  Act, 
permits  the  plaintiff  to  aver  the  performance  of  conditions 
precedent  generally,  but  forbids  the  defendant  to  deny  it 
generally  and  makes  it  incumbent  upon  him  to  specify  the 
condition  the  performance  of  which  he  intends  to  contest 
There  is  nothing  to  enable  the  plaintiff  to  dispense  with 
averring  any  matter  which  he  deems  to  be  a  waiver  of  a 
condition  precedent;  and  it  is  quite  clear  that  what  the 
plaintiff  declares  on,  and  the  breach  of  which  he  complains, 
is  the  not  loading  a  cargo  on  board  the  ship  at  Liverpool, 
to  which  place  she  had  come.  The  defendant  pleaded  a 
second  plea,  setting  out  the  charter-party  verbatim,  the 
printed  part  in  black  ink  and  the  written  part  in  red  ink, 
and  averred  that  the  ship  did  not  sail  from  Amsterdam  for 
Liverpool  on  or  before   the  15th   March.     The  plaintiff 
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demurred  to  this  plea*  For  the  reasons  already  given  we 
think  the  plea  good,  and  that  the  plaintiff  is  entitled  to  our 
judgment  upon  it  v- 

The  plaintiff  besides  pleaded  by  way  of  replication  to  this 
plea»  that  before  the  time  for  sailing  of  the  ship  from  Amster- 
dam the  defendant  refused  and  declined  to  load  the  ship,  or 
otherwise  perform  the  charter-party,  and  wholly  repudiated 
it :  to  this  replication  the  defendant  demurred.  A  most  extra- 
ordinary argument  was  addressed  to  us  upon  this  replication 
on  behalf  of  the  plaintiff.  First,  it  was  said  that  it  amounted 
to  an  allegation  of  a  waiver  or  dispensation  of  the  perform- 
ance of  the  condition  precedent  of  sailing  on  the  15th  March. 
The  answer  to  this  is  twofold ;  first,  that  it  does  not  state 
anything  of  the  kind,  and  secondly,  that  if  it  did  it  would 
have  been  a  departure  from  the  declaration  which  in  sub- 
stance alleges  that  the  ship  sailed  upon  or  before  that  day, 
which  would  have  been  fatal  to  the  pleading  as  a  replica- 
tion. It  was  next  aigued,  that  it  being  there  averred  that 
the  defendant  repudiated  the  charter-party,  that  this  related 
to  what  took  place  on  the  7th  March  and  that  this  of  itself 
constituted  a  breach  of  the  contract  contained  in  the 
charter-party  and  entitled  the  plaintiff  to  judgment,  and  a 
case  of  Hochster  v.  De  la  Tour  (a)  was  cited. 

We  do  not  mean  to  dissent  from  the  judgment  in  this 
case,  but  Lord  Campbell^  in  the  cases  of  Reed  v.  Hoshins  (b) 
and  Avery  v.  Bowden(c),  clearly  shews  that  it  has  no  appli- 
cation to  such  a  case  as  the  present,  in  which  the  plaintiff 
insisted  upon  the  performance  of  the  charter-party  and 
sent  his  ship  to  Liverpool  in  ordei'  to  have  her  loaded 
by  the  defendant  In  addition  to  this,  as  has  already  been 
observed,  the  breach  alleged  in  the  declaration  is  the  not 
loading  the  ship  at  Liverpool,  and  the  alleged  repudiation 

(a)  2  E.  &  B.  678.  (b)  3  E.  &  B.  729. 

(c)  5  E.  &  B.  714. 
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1857.       ^f  ^  Gontnct  it  mere  anrphnage.    We  Aen&me  think 
this  leplicadoii  is  bad. 

It  was  next  replied  to  the  same  plea  that  the  alup  was 

preveDted  from  sailing  from  Amsterdam  bj  the  act  of  God, 

and  to  this  there  was  also  a  demurrer.    For  the  reasons 

akeady  given,  we  think  this  replication  also  bad.     The 

therefore  will  be  for  the  defendant. 

Judgment  tot  the  defendant. 


91.  Ptxk  o.  Cartbb. 

Wberetbe  X  HE  declaration  stated,  that  before  and  at  the  time  of 

•r  more  ad-  committing  the  grievances,  &c.,  the  plaintiff  was  lawfiiDj 

ieiliMmd  con-  P<'flKfl8ed  of  a  messuage  and  premises  with  the  appurten- 

^nkto^  ances,  situate  in  St  Anne  Street,  Liverpool, and  bj  reason 

CooMbentided  ^'^^'^^'^  ^^  entitled  to  a  drain  or  sewer,  and  passage  for 

totbebercfit  water,  leading  from  the  said  messuage  and  premises,  in, 

to  the  bonben  through,  and  under  certain  adjoining  land  at  Liverpool 

of  til  existing 

dnioi  comma-  aforesaid,  through  which  the  rain  and  water  from  the  plain- 

tbe  otber  tiff *s  said  messuage  and  premises  of  right  bad  flowed,  and 

anTeipren       ^^^^^  ^^  TigJtLi  Ought  to  flow,  away  fix)m  the  plaintiff's  said 

mmfor'tliftt    ™^^tiage  and  premises:   Yet  the  defendant  wrongfully 

^TbT*!  *       stopped  up  the  said  drain  and  sewer,  whereby  divers  large 

tiir*iaiiddefen-  quantities  of  rain  and  water  which  of  risht  ouirht  to  have 
duff  boiiMf     ^  e  © 


adiohwd  etcb     flowed,  and  otherwise  would  have  flowed,  through  the  same 
bad  formerly     drain,  sewer  and  pa89age  for  water,  were  prevented  from 

been  one  boose 
and  were  con- 
verted into  two  bj  tbe  owner  of  tbe  wbole  property.  Sabeeqnently  tbe  defendant'b  bovte  «u 
conrejed  to  bim.  and  after  tbai  tbe  plaintiff  took  a  oooTeyanoe  of  bis  boose.  At  tbe  times  of 
tbese  oooTeyanoes,  a  drain  ran  under  tbe  plaintiff's  boose  and  tbenre  under  tbe  defendant* ^  and 
discbarged  itself  into  tbe  common  sewer.  Water  from  tbe  eaves  of  tbe  defendant's  bonie  fell 
(m  tbe  plaintiff's  bouse,  and  tben  ran  into  a  drain  on  tbe  plaintiff's  premises  and  tbence  tbroogb 
tbe  drain  into  the  common  sewer.  Tbe  plaintiff's  boose  was  drained  tbroogb  tbis  drain — 
//(rfd,  tbat  tbe  plaintiff  was,  bj  implied  grant,  entitled  to  bare  tbe  use  of  the  drain  as  it  was 
nfed  at  tbe  time  of  tbe  defendant's  purchase  of  bis  house. 


BIIJkRT  VACATION,  00  VICT. 

flowing  from  the  plaiotiff^s  said  messoage  and  premises,  and        1857. 
flooded,  soaked  into  and  injured  the  same,  && 

Pleas. — First :  not  gnilty.  Secondly :  that  the  plaintiff 
was  not  entitled  to  the  said  drain,  sewer,  and  passage  fiyr 
water ;  nor  did  the  rain  and  water  from  the  plaintiff's  said 
messuage  and  premises  of  right  flow,  nor  ought  to  flow, 
away  firom  the  plaintifi^s  said  messuage  and  premises  through 
the  said  drain,  sewer,  and  passage  for  water  as  allied. — 
Issues  thereon. 

At  the  trial,  before  BramtDeU^  B.,  at  the  last  Lancashire 
Summer  Assizes,  it  appeared  that  the  pl^ntiff  and  defend- 
ant were  owners  of  adjoining  houses  situate  in  St.  Anne 
Street,  Liverpool.  These  houses  had  been  formerly  one 
house,  and  had  belonged  to  a  person  of  the  name  of  Williams, 
who  converted  them  into  two  houses.  In  July,  18«)3, 
Williams  conveyed  the  defendant's  house  to  him  in  fee. 
This  conveyance  contained  no  reservation  of  any  easement. 
In  September,  1853,  Williams  conveyed  the  plaintiff's  house 
to  him  in  fee.  At  the  time  of  these  conveyances  a  drain 
or  sewer  ran  under  the  plaintiff's  house  and  thence  under 
the  defendant's  house  and  discharged  itself  into  the  common 
sewer  in  St.  Anne  Street  Water  from  the  eaves  of  the 
defendant*s  house  fell  on  the  plaintiff's  house,  and  firom 
thence  flowed  down  a  spout  into  the  drain  on  the  plaintiff's 
premises,  and  so  into  the  common  sewer.  The  defendant 
blocked  up  the  drain  where  it  entered  his  house,  and  in 
consequence,  whenever  it  rained,  the  plaintiff's  house  was 
flooded.  The  defendant  stated  that  he  was  not  aware  of 
the  drain  at  the  time  of  the  conveyance  to  him.  It  was 
proved  that  the  plaintiff  might  construct  a  drain  directly 
from  his  own  house  into  the  common  sewer  at  a  cost  of 
about  62. 

It  was  submitted  on  the  part  of  the  defendant,  that  the 
plaintiff  had  no  right  to  the  use  of  the  drain  under  the 
defendant's  house.     The  learned  Judge  directed  a  verdict 
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1857.        for  the  pluDtiff,  reserring  leave  to  the  defimdant  to  move 

^^^^^      to  enter  a  verdict  for  him. 
*^^  Hugh  HUU  in  the  following  term,  obtained  a  role  nia 

accordingly,  on  the  ground  that  the  facts  proved  did  not 
establish  the  plaintiflTs  right  to  the  easement  claimed  by 
him. 

Edward  JameM  (with  whom  was  Raffles)  shewed  cause 
(Jan.  16  &  18). — When  the  owner  of  the  entire  property 
conveyed  the  one  house  to  the  defendant,  the  right  to  use 
the  drain  continued  as  an  easement  necessary  for  the  enjoy- 
ment of  the  other  house.  It  was  competent  for  the  owner 
to  impress  such  a  character  on  the  property  that  whilst  in 
the  hands  of  different  individuals  one  tenement  should  be 
subservient  to  the  other.  If  the  dominant  tenement  had 
been  first  conveyed,  it  is  clear  that  the  plaintiff  would  have 
been  entitled  to  the  right  claimed;  and  it  makes  no  differ- 
ence that  the  servient  tenement  was  first  conveyed.  When 
a  person  grants  anything,  he  impliedly  grants  all  that  is 
indispensable  for  the  full  enjoyment  of  the  thing  granted. 
If  thb  claim  had  been  of  a  right  of  way,  the  plaintiff  would, 
unde^  these  circumstances,  have  been  entitled  to  it:  /%i- 
nington  v.  Galland{a);  and  there  is  no  distinction  in  prin- 
ciple between  that  case  and  the  present.  The  purchaser  of 
one  of  several  heritages  takes  it  with  the  disposition  which 
the  owner  of  them  has  made  for  their  respective  use, 
whether  it  be  a  benefit  or  a  burthen:  Nicholas  v.  Chamber^ 
lain  (jb)f  Robins  v.  Barnes  (c) :  Gale  on  Easements,  p.  49, 
2nd  ed.  The  principle  extends  not  only  to  rights  of  way 
but  to  the  right  to  light,'i\i/m«r  v.  Fletclier  (d) ;  the  right 
to  water,  Canham  v.  Fisk(e)f  and  the  right  to  support: 
Richards  v.  Rose(/),  Peyton  v.  The  Mayor  of  London  {y)» 

(a)  9  Exch.  1.  (d)  I  Lev.  122 ;   1  Sid.  167. 

(6)  Cro.  Jac.  121 .  (c)  2  C.  &  J.  126. 

(c)  Roll.    Abr.    "Extinguish-  (/)9  Exch.  218. 

incnt,''  (D.)  p.  7.  (g)  9  B.  &  C.  725. 
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The  right  is  not  derived  from  any  implied  exception  or 
reservation  of  the  grantor,  but  it  exists  because  the  ease- 
ment is  necessary  for  the  enjoyment  of  the  thing  granted : 
1  Wms.  Saund  323,  note  (5).  Such  an  easement  is  not 
extinguished  by  unity  of  ownership,  unless  the  owner  has 
availed  himself  of  his  right  to  destroy  the  external  mark 
of  it  as  by  cutting  a  spout  or  removing  the  eaves  of 
a  house:  Sury  v.  I^gott  (a). — He  also  cited  Biviere  v. 
Bower  (&). 

Hugh  HUl  and  Meltish^  contr^, — The  conveyance  to 
the  plaintiff  contained  no  express  words  of  exception 
or  reservation  in  respect  of  this  drain,  nor  any  words 
which  will  raise  the  inference  of  a  grant  Then  what 
will  the  law  imply  ?  In  Gale  on  Easements,  p.  49,  2nd 
ed.,  it  is  said,  '^  The  implication  of  the  grant  of  an  ease- 
ment may  arise  in  two  ways :  First,  upon  the  severance 
of  a  heritage  by  its  owner  into  two  or  more  parts ;  and 
secondly,  by  prescription.  In  the  first  of  those  cases  the 
easement  exists  because  it  is  necessary.  Here,  however, 
the  easement  is  not  of  necessity,  since  the  plaintiff  might 
construct  a  new  and  more  convenient  drain  at  a  trifling 
expense.  Pinnington  v.  Galland  (c),  and  the  other  cases 
relied  on,  proceeded  on  the  ground  that  the  rights  claimed 
were  easements  of  necessity.  No  doubt,  the  owner  of  two 
heritages  may  impress  upon  them  certain  qualities,  by 
which  the  one  is  benefitted  and  the  other  burdened ;  but 
this  disposition  will  not  bind  the  property  when  conveyed 
to  different  owners,  unless  the  servitude  is  not  only  neces- 
sary, but  also  apparent  and  continuous :  Gale  on  Easements, 
p.  53,  2d  ed.  In  this  case  the  defendant  was  not  aware  of 
the  existence  of  the  drain  at  the  time  of  the  conveyance 


(fl)  Palmer,  444.  (ft)  Ry.  &  M.  24. 

(c)  9  Exch.  1. 
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for  the  plain  tiffy  reserving  leave  to  t^^ 
'^^      to  enter  a  verdict  for  him.  ,  /   / 

CarCb  ^"^*  ^*  ^"  ^^®  following,  ^  /    I 

accordingly,  on  the  ground  f'^^ 


establish  the  pUintiff *8  rig'  ^  i  |  | 

him.  //i  a  I 

(Jan.  16  &  18).-:/;  /    /"  '  ^^  .♦ 

^    ^  /I  7       ;  ,M  was  tned  « 

conveyed  the  op  / ,  ,  ,.  .  „^ 

,     ,    .  ^  when  a  veraict  ww 

the  dram  conti  ,  .   ^  ^^_ 

a  motion  was  made  to  ewer 
ment  of  the  ^ ,  i  ^ 

.a  pursuance  of  leave  iescr?eQ  » 
to  imprest* 

.  «  s  and  defendant's  houses  adjoined  eaeh 

su[)8er 

.cy  bad  formerly  been  one  house,  and  weie  coor 

into  two  houses  by  the  owner  of  the  whole  proper^' 
jsequently  the  defendant's  bouse  was  conveyed  to  vss^ 
tfid  after  that  conveyance  the  jdainliff  took  a  conteyanoe 
of  Aw  bouse.  At  the  time  of  the  respective  convejanoeft 
the  drain  ran  nnder  the  plaintiff's  house  and  then  under  the 
defendant's  house,  and  discbaiged  itself  into  the  commoo 
sewer.  Water  from  the  eaves  of  the  defemianfB  home  feU  ^ 
the  plaintiffs B  house,  and  then  ran  into  the  drain  on  pUiotiff*s 
premises^  and  thence  through  the  drain  into  the  eodufloo 
aewer.  The  plaintiff's  house  was  drained  throu^  ^ 
drain.  It  was  proved  that,  by  the  expenditure  of  6tt  tbt 
plaintiff  might  stop  the  drain  and  drain  directly  froo  lui 
own  land  into  the  common  sewer.  It  was  not  proved  tint 
the  defendant,  at  the  time  of  his  purchase,  knew  of  the 
position  of  the  drains. 

Under  these  circumstances  we  are  of  opinioS}  upoe 
reason  and  upon  authority,  that  the  phini^  is  entitkd  ^ 
our  judgment.     We  think  that  the  owners  of  the  plaintifi 

(a)  16  M.  &  W.  484.  (Jb)  9  Excb.  318. 

(r)  12  M.  &  W.  324. 
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honse  are,  by  implied  grant,  eotitled  to  have  the  use  of 
this  drain  for  the  purpose  of  coaveytng  the  water  firam  bis    - 
house,  as  it  was  used  at  the  time  of  the  defendant's  pur- 
chase.     It  seems  in  accordance  with  reason,  that  where 
the  owner  of  two  or  more  adjoining  houses  selb  and 
conveys  one  of  the  houses  to  a  purchaser,  that  such  house 
in  his  hands  should  be  entitled  to  the  benefit  of  all  the 
drains  from  his  house,  and  subject  to  all  the  drains  then 
necessarily  used  for  the  enjoyment  of  the  adjoining  house, 
and  that  without  express  reservation  or  grant,  inasmuch  as 
he  purchases  the  house  ntch  as  it  it.    If  that  were  not  so, 
the  inconveniences  and  nuisances  in  towns  would  be  very 
great     Where  the  owner  of  several  adjoining  houses  con- 
veyed  them  separately,  it  would  enable  the  vendee  of  any 
one  house  to  stop  up  the  system  of  drainage  made  for  the 
benefit  and   necessary  occupation  of   the  whole.      The 
authorities  are  strong  on   this  subject.      In  Nicholas  v; 
CkamberkMe  (a),  it  was  held  by  all  the  Court  that,  *'  if  one 
erects  a  house  and  builds  a  conduit  thereto  in  another  part 
of  his  land,  and  conveys  water  by  pipes  to  his  house^  and 
afterwards  sells  the  house  with  the  appurtenances,  excepting 
the  land,  ox  sells  the  land  to  another,  reserving  to  himself 
the  house,  the  conduit  and  pipes  pass  with  the  house, 
because  U  is  necessary  and  quasi  appendant  thereto,  and  he 
shall  have  liberty  by  law  to  dig  in  the  land  for  amending 
the  pipes  or  making  them  new  as  the  case  requires.    So  if  a 
lessee  for  years  of  a  house  and  land  erect  a  conduit  upon  the 
land,  and  afler  the  term  the  lessor  occupies  thcmtogeAer  for  a 
time,  and  afterwards  sells  the  house  with  the  appurtenances, 
to  one,  and  the  land  to  another,  the  vendee  shall  have  the 
conduit  and  the  pipes,  and  liberty  to  amend  them,"  Skury 
V.  Pigott  (6),  and  the  case  of  Coppy  v.  L  de  B.,  11  Hen.  7, 
25,  pL  6,  support  this  view  of  the  case,  that  where  a  gutter 
exists  at  the  time  of  the  unity  of  seisin  of  adjoining  houses 
(a)  Cro.  Jsc.  121.  (b)  Popham,  166 ;  S.  C.  3  Bnlst  839. 
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1857.        it  remaiiui  when  they  are  aliened  by  separate  oonveyances 
as  an  easement  of  neoesrity. 

It  was  contended,  on  the  part  of  the  defendant,  diat  this 
pipe  was  not  of  neceauty,  as  the  plaiotiff  might  have 
obtained  another  outlet  for  the  drainage  cvf  his  house  at 
the  expence  of  6L     We  think  that  the  amount  to  be 
expended  in  the  alteradon  of  the  drainage,  or  in  the  con- 
structing a  new  system  of  drunage  is  not  to  be  taken  into 
consideration,  for  the  meaning  of  the  word  ^'necesaty*  in 
the  cases  above  cited  and  in  Pinmngtom,  v.  Gattamd  (a)  is  to 
be  understood  the  necessity  at  the  time  of  the  conveyance, 
and  as  matters  then  stood  without  alteration ;  and  whether 
or  not  at  the  time  of  the  conveyance  there  was  any  other 
outlet  for  the  drainage  water,  and  matters  as  they  then 
stood,  must  be  looked  at  for  the  necessity  of  the  drainage. 
It  was  mged  that  there  could  be  no  implied  agreement 
nnless  the  easement  was  apparent  and  continuous.    The 
defendant  stated  he  was  not  aware  of  this  drain  at  the 
time  of  the  conveyance  to  him;  but  it  is  clear  that  he 
must  have   known  or  ought  to  have  known  that  some 
drainage  then  existed,  and  if  he  had  inquired  he  would 
have  known  of  this  drain ;  therefore  it  cannot  be  said  that 
such  a  drain  could  not  have  been  supposed  to  have  existed; 
and  we  agree  with  the  observation  of  Mr.  Gale  (Gale  on 
Easements,  p.  53,  2nd  ed)  that  by  ^apparent  nffns''  must 
be  understood  not  only  those  which  must  necessarily  be 
seen,  but  those  which  may  be  seen  or  known  on  a  careful 
inspection  by  a  penton  ordinarily  conversant  with  the  sub- 
ject.    We  think  that  it  was  the  defendant's  own  fiiult  that 
.he  did  not  ascertain  what  easements  the  owner  of  the 
adjoining  house  exercised  at  the  time  of  his  purchase ;  and 
therefore  we  think  the  rule  must  be  dischaiged. 

Role  dischaiged. 

(a)  9  Ezch.  1. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  tlie  Court  of  Exchequer,) 


RiGo  V.  The  Earl  of  Lonsdale.  fa,  7. 


T 


HIS  was  a  proceediDg  in  error  on  the  judgment  ot  the  Bretberdale 
Court  of  Exchequer,  upon  the  special  case  stated  for  the  of  incloiod 
opinion  of  that  Court  in  The  Earl  ofLomdale  v.  Rigg  (a>  ^^^ 

manor  of  Bre- 
therdale  in  the 
eoimtj  of  Westmoralind.  BrethenUIe  Bonk  had  been  from  time  immemorial  subject  to  ^^^^ 
eattomarj  rights  called  cattlegates.  The  pluntiff  was  lord  of  the  manor  of  Bretherdale.  The 
defendant  was  seised  of  certain  cattlegates  as  a  customary  estate  of  inheritance.  The  plaintiff 
was  also  owner  of  a  cattlegate  which  came  to  his  predecessor,  as  lord  of  the  manor,  ^seisure 
quousque  for  nonpayment  of  a  fine.  Bretherdale  Bank  is  separated  from  Bretherdale  Waste  by 
a  fence  which  the  cattlegate  owners  kept  in  repair  with  stones  got  from  Bretherdale  Bank  and 
from  the  adjoining  waste.  Each  cattlegate  gave  the  owner  thereof  a  right  of  depasturing  on 
Bretherdale  Bank  a  certain  number  of  cattle  and  sheep  from  the  26th  of  May  to  the  24th  of 
April,  but  neither  cattle  nor  sheep  were  allowed  to  pasture  there  between  24th  of  April  and  the 
26th  of  May.  An  alteration  bad  been  made  in  the  time  of  stinting  by  substituting  the  26th 
of  May  for  the  Ist  of  June ;  but  it  did  not  appear  that  the  lord  of  the  manor  had  any  notice  of 
the  alteration,  and  the  court  rolls  did  not  contain  any  mention  of  stinting.  The  whole  of  the 
cattle  and  sheep  depastured  Bretherdale  Bank  in  common.  A  frithroan  was  appointed  by  the 
cattlegate  owners,  whose  duty  it  was  to  take  care  that  Bretherdale  Bank  wu  properly  stinted, 
and  he  was  remunerated  for  his  trouble  by  the  cattle  owners.  A  cattlegate  owner  having  a 
house  within  the  manor  had  also  a  right  to  cut  peat  for  consumption  in  his  house.  By  46  Geo.  3, 
c.  Iziv.,  authority  was  given  to  the  lord  of  the  manor  to  enfranchise  anv  copyhold  or  customary 
messuages,  cottages,  lands,  tenements,  or  hereditaments,  parcel  of  the  manor;  and  severu 
cattlegates  were  enfranchised  under  this  Act ;  but  there  was  no  distinction  in  point  of  enjoyment 
between  the  enfranchised  and  the  customary  cattlegates.  From  time  immemorial  the  caitlegatei 
had  been  held  of  the  lord  of  the  manor  as  customary  estates  of  inheritance  by  payment  of  fine 
certain,  rents  of  small  amount  being  pavable  annually  for  each  catU^ate,  and  under  dues,  duties* 
suits,  and  services  of  right  accustomed.  On  the  death  of  a  cattlegate  owner,  the  cattlegate 
descended  by  custom  to  the  heir  at  law,  who  was  admitted  at  the  lord*s  court,  when  he  paid  a  fine. 
The  cattlegates  also  passed  by  customary  deed,  followed  by  admittance  at  the  next  lord's  court, 
or  out  of  court  by  the  steward  of  the  manor.  The  deed  was  brought  into  Court  bv  the  alienee, 
and  was  presented  by  the  jury  or  homaffe.  A  fine  was  payable  on  the  admittance,  bat  there  was 
no  heriot  due.  On  the  death  of  the  lord  of  the  manor,  the  owners  of  cattlegates  could  be 
oompellcd  by  the  custom  to  be  admitted  by  the  new  loid,  and  to  pay  a  iUie.  The  lord  was 
entitled  to  seiic  quousque  for  nonpayment  of  fines.  On  alienation  by  a  feme  covert,  the  woman 
wu  examined  apart  from  her  husband.  The  lords  of  the  manor  had  always  searched  for, 
pursued,  and  killed  grouse  and  otl^er  game  on  Bretherdale  Bank,  no  other  person  baring 
claimed  to  do  so,  or  ever  baring  done  so  except  by  their  license.  Since  1819  tne  lords  of  the 
manor  have  preserved  the  game. 

In  an  action  by  the  plaintiff  against  the  defendant  for  shooting  on  Bretherdale  Bank  without 
the  plaintiff^  permission.— The  first  count  was  trespass  for  entering  the  plaintiff's  doae  and 

(a)  See  the  case,  11  Exch.  664. 
VOL.   I.— N.   8.  O  O  O  EXCIL 
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1867.  Gfxmi  {Watmm  with  \am\  aigoed  finr  die  plaintiff  in 

enor  (the  defendant  below),  in  last  Trinity  Vacation  (a) 
(Jane  17). — First,  the  owners  of  the  cattl^atea  have  an 
equal  and  ondiTided  interest  in  the  soiL  It  is  objected  that 
this  is  an  inconvenient  state  of  things;  bnt  the  same  objec- 
tion would  apply  to  a  tenancy  in  common,  or  a  joint 
tenancy,  in  the  pasturage.  The  Incloaore  Act,  8  &  9  VicL 
c  118,  s.  1 13,  empowers  the  commissioneis  to  direct  inclosed 
land  to  be  '*  converted  into  and  used  as  a  r^ulated  pasture^ 
to  be  stocked  and  depastnred  in  common  by  the  penoos 
interested  therein,  in  proportion  to  their  reqiective  rights 
and  interests."  The  41  Geo.  3,  a  109,  s.  13,  contains  a 
similar  provision.  Secondly,  these  rights  of  cattle  gates 
are  not  incorporeal  hereditaments.  That  is  shewn  by  the 
cireomstanoe  of  thek  being  held  by  rent  service,  for  there 
can  be  no  distress  to  recover  rent  of  incorporeal  heredita- 
ments^ and  yet,  until  the  Statute  of  Gloucester,  6  £dw.  l,c.  4» 
distress  was  the  only  means  of  enforcing  payment  of  rent- 
service:  Black.  Consideration  on  Copyholders,  p.  233.  In 
Coke's  Copyholder,  sect  30,  it  is  said,  **  No  action  of  debt 
will  lie  for  these  annual  services,  no  more  than  for  corporal 
services."  Also  in  Co.  Lttt,.144  a,  it  is  said,  **  Note,  that 
a  rent  cannot  be  granted  out  of  a  pischary,  a  common,  an 
advowson,  or  such  like  incorporeal  inheritances,  but  oat 

kflliag  grooM  aod  other  game  there :  the  second,  trorer  for  grouse  of  the  plaintiff:  the  third, 
case  for  the  diatarhance  of  the  plaintiff's  ezclusire  right  of  shooting  gronae  on  Brctherdale 
Bank.  The  defendant  pleaded ;  first,  not  guilty,  to  the  whole  declaration :  secondlr,  to  the  first 
count,  that  the  land  was  not  the  land  of  the  plaintiff:  thirdly,  to  the  first  count,  that  the  land 
was  deicbdant's  soil  and  freehold  :  fourthly,  to  third  count,  a  traverse  of  plaintiff's  exclusive  right 
■8  claimed :  upon  which  issues  were  joined.  Proceeding  in  error  having  been  taken  on  a  special 
case  stating  the  above  facts.— ^e/tf,  in  the  Exchequer  Chamber,  first,  that  the  cattlegates  gave 
the  owners  no  ri^ht  to  the  possession  of  the  soil,  but  that  the  ownership  of  the  soil  remained  in 
the  lord  of  the  manor,  subject  to  the  ri^^ht  of  several  pasture  upon  it  by  the  cattlegate  owners, 
and  consequently  the  lord  might  maintain  trespass  against  a  cattlegate  owner  for  sporting  over  it 
without  his  permission ;  anathat  on  these  pleadings  thd  plaintiff  was  entitled  to  judgment  on 
the  first  and  second  counts, 
fieoondly^  that  the  facts  stated  did  not  warrant  a  judgment  for  the  plaintiff  on  the  third  ooont. 

(a)  Before  Coleridge^  J.,Wightmani  J.,  CreuufeOy  J.,  Erle^  J.,  Cromptom,  J., 
and  Crowder^  J. 
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of  lands  or  tenements  whereunto  the  grantee  may  have  1857, 
recourse  to  distrain."  The  same  thing  is  shewn  by  the 
deed  of  baigain  and  sale,  by  which  the  vendor  ''granted^ 
baigained,  sold,  aliened,  released,  surrendered,  conveyed 
and  confirmed  to  the  vendee  all  the  four  cattlegates  or 
beast-grasses,"  &c.,  '*  with  all  and  singular  lands,  grounds," 
&c  K  these  cattlegates  are  incorporeal  hereditaments, 
they  cannot  have  other  incorporeal  hereditaments  appurte- 
nant to  them.  Then  it  is  said  that  this  is  common  in  gross, 
but  if  so,  it  is  sans  nombre.  Moreover  common  in  gross 
cannot  be  granted  over  inter  vivos,  as  these  rights  can; 
Ackrayd  v.  Smith  {a).  Thirdly,  there  are  numerous  autho« 
rities  to  shew  that  '^cattlegate'*  is  merely  a  name  for  a 
certain  quantity  of  land ;  Benington  v.  GoodtUk  (6),  Metcalf 
V.  Roe  (c).  A  cattlegate  was  a  tenement  within  the  13  &  14 
Car.  2,  c.  12,  for  the  purpose  of  gaining  a  settlement;  Bex 
V.  InhabUanti  of  Whixley  {dy  **  Cows*  grass  "  and  '*  pasture 
gates"  are  convertible  terms ;  Miller  "v.  Jackson  {ey  A  cattle- 
gate  gives  a  title  to  the  soil;  RoU  Abr.  tit  *'  Graunts"  (E.)^ 
Bex  V.  Watson  (/),  Bex  v.  Inhabitants  of  Stoke  {g).  Fourthly, 
their  tenure  shews  that  these  cattlegates  are  not  copyhold, 
for  they  are  held  by  payment  of  rent  and  services,  and  not 
by  copy  of  court  roll  The  service  arises  firom  the  nature 
of  the  estate  and  not  from  custom,  as  in  copyholds.  AU 
the  incidents  point  the  same  way.  The  fine  is  a  rent 
certain,  not  derogatory  to  the  freehold  character  of  the 
tenure.  The  12  Car.  2,  c  24,  which  abolished  tenures  in 
capite  and  knights'  service,  expressly  preserves  rents  certain, 
heriots,  and  fines  on  alienation ;  sects.  6,  6.  It  is  only 
freeholders  who  can  perform  service  by  attorney ;  Eitch.  147 ; 

(a)  10  C.  B.  164.  {d)  1  T.  R.  137. 

(ft)  Vin.  Abr.  tit.  "Ejectment''  \e)  1  Y.  &  J.  65,  73,  81. 

(Q.),  pi.  43,  Andrews,  106.  (/)  5  East,  480,  483. 

(c)  Andrews,  107.  fe)  2  T.  E,  4fil. 
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2  Inst.  99.  In  this  case  the  admittance  is  taken  by  the 
steward  out  of  Court,  but  formerly  a  copyholder  could  be 
admitted  by  a  steward  out  of  court ;  Bro.  Abrid.  tit  **  Court 
Baron/'  pi.  22,  Doe  d.  Roberts  y.  fFkHaker  (a).  It  is  not 
every  paper  writing,  purporting  to  be  an  admission,  that 
proves  the  estate  to  be  copyhold ;  Palmer  v.  Johnson  (6). 
Neither  is  the  fact,  that  the  tenant  is  compellable  to  be 
admitted,  inconsistent  with  a  freehold  tenure;  Passingham^ 
App.,  Pitty^  Resp.  (c).  The  admittance  is  merely  for  the 
purpose  of  registration ;  since  the  lord  is  entitled  to  know 
who  are  his  freehold  tenants,  for  without  them  he  would 
lose  his  seignorial  rights.  If,  indeed,  the  case  had  found 
that  the  tenant  could  compel  the  lord  to  admit  him,  that 
might  have  been  evidence  of  a  copyhold  tenure.  Here 
there  is  no  surrender  or  licence  from  the  lord  to  alien,  and 
the  form  of  admittance  shews  that  the  lord  grants  nothing. 
But  a  copyhold  tenant  cannot  alien  his  land  without 
surrendering  it  to  the  lord ;  Lit,  sect.  74.  The  parties 
have  never  treated  this  as  copyhold,  for  the  admittance  is 
not  stamped;  but  a  steward  who  grants  an  unstamped 
admittance  to  a  copyhold  out  of  Court  is  liable  to  a  penalty; 
48  Geo.  3,  c.  140,  s.  32 ;  and  where  more  than  one  admit- 
tance is  contained  in  the  same  piece  of  parehment  there 
must  be  several  stamps.  It  is  said  that  the  &ct  of  the  con- 
veyance being  by  deed  of  baigain  and  sale  shews  that  the 
tenure  is  less  than  freehold ;  but  the  same  objection  was 
raised  in  Busker,  App.,  Thompson,  Resp.  (if),  and  held  of 
no  avail.  The  whole  interest  in  the  land  passes  by  the 
bargain  and  sale,  and  that  mode  of  conveyance  being 
necessary  shews  that  the  tenure  is  freehold ;  Bingham  v. 
Woodgate  {e).    The  ancient  mode  of  passing  land  was  by 

(a)  3  N.&M.  225.  (O  4  C.  B.  48. 

\V)  2  Will.  163,  164.  (e)  Taml.  183, 198 ;  1  Rom.  & 

(c)  17C.B.299.  M.  32. 
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deed  of  bargain  and  sale,  which,  when  presented  and 
inrolled  in  the  manor  Court,  had  the  same  operation,  as 
a  similar  conveyance,  under  the  Statute  of  Inrolements, 
27  Hen.  8,  c.  16:  Kitchen  on  Courts,  494,  Parman  v. 
Bowyer  {a).  If  it  be  said  that  a  deed  of  bargain  and  sale, 
previously  to  the  Statute  of  Uses,  only  operated  to  transfer 
a  use,  that  is  incompatible  with  the  argument  that  these  are 
rights  of  common;  *' since  things  which  are  mere  rights 
cannot  be  conveyed  by  way  of  use,  as  commons,  &c.,  ways 
in  gross;  for  a  man  cannot  walk  over  another's  ground  to 
the  use  of  a  third  person :"  Gilbert  on  Uses,  p.  486, 3rd  ed., 
14  Hen.  8,  fo.  7,  B.  From  these  considerations  it  follows 
that  here  there  is  a  freehold  tenure  and  a  freehold  interest 
and  inheritance.  Fifthly,  the  same  thing  is  shewn  by  the 
acts  of  ownership.  It  was  asked  in  the  Court  below  whether 
the  owners  of  these  cattlegates  could  plough  the  land ;  it 
is  submitted  that  they  could,  provided  they  all  agreed  to 
do  so,  just  as  tenants  in  common  must  agree  as  to  the 
mode  of  using  their  land.  Again,  the  frithman  is  not  the 
officer  of  the  manor,  but  is  appointed  by  the  owners  of  the 
cattlegates;  and  they  change  the  times  of  stinting,  which 
they  could  not  do  if  custom  regulated  the  management  of 
this  enclosed  space.  They,  and  not  the  lord,  keep  up  the 
fences.  A  custom  of  a  manor  must  extend  throughout  it. 
In  Co.  Lit.,  78  &,  it  is  said,  **  Of  common  intendment  one 
part  of  a  manor  shall  not  be  of  another  nature  than  the 
rest"  A  custom  cannot  prevail  in  a  single  field ;  Bra  Abr., 
tit.  *^  Customes,"  pi.  66.  The  exception  of  shooting  proves 
nothing,  for  the  acts  of  shooting  and  appointing  a  game- 
keeper src  no  proof  of  ownership  in  the  soil ;  TyrwhiU  v. 
Wynne  {b).  The  lord  has  no  separate  right  to  the  soil, 
but  only  in  common  with  the  other  owners  of  cattlegates. 
Sixthly,  the  presumption  of  law,  arising  from  the  exclusive 

(a)  Cro.  Eliz.  669.  {h)  2  B.  k  Aid.  560. 
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occupation  of  a  nnmbet  of  penoiis,  is  that  diey  ave  seised 
in  fee.    The  case  finds  that,  fh>m  titne  immemorial,  this 
^-  has  been  a  pasture,  and  that  the  owners  of  these  cattlegates 

LoifsDA&s.     cari  do  on  the  land  all  acts  which  the  owners  of  ancient 
pasture  can  do.  Then,  if  they  ste  entitled  to  the  land  in  fee, 
they  are  prim&  facie  entitled  to  the  game  upon  it;  2  Blac. 
Com.  394;   and  it  is  necessary  fat  the  lotd  to  shew  that 
he  has  a  right  either  by  prescription,  grant,  or  user.   There 
can  be  no  prescription,  because  grouse  were  formerly  not 
game,  and  did  not  become  so  till  the  9  Geo.  4,  c.  69,  s.  13, 
which  enactment  was  adopted  in  the  1  &  2  Wm.  4,  c  32,  s.  2. 
Prescription  must  be  of  such  a  nature,  that  before  the  time 
of  legal  memory  it  might  have  commenced  by  grant    Here 
it  could  not  have  commenced  by  grant  from  the  Crown, 
for  before  the  2  Jac.  1,  c.  27,  the  only  game   birds  wete 
the  birds  of  warren,  pheasants  and  partridges;  others  were 
only  like  sparrows  or  small  birds.    Neither  could  the  pre- 
scription have  commenced  by  grant  from  a  subject;  for  if 
the  right  of  soil  is  in  the  cattlegace  owners,  there  never  was 
a  time  at  which  they  could  have  made  an  exclusive  grant. 
But  supposing  that  they  made  a  grant  to  the  lord  with  a 
covenant  to  allow  him  to  shoot,  such  a  covenant  would  be 
«  burthen  which  would  not  run  with  the  land ;  Keppdl  v. 
B(nky  (a),  1  Smith's  Lead.  Ca.  38,  Ackroyd  v.  Smiik  (6). 
In  the  Court  below  it  was  said,  by  Martin,  B.,  '^It  is  pro* 
bable  that  such  an  exclusive  right  may  by  law  exist,  and  be 
established  by  excluttve  user,"  and  Wickham  v.  Hawker  (c) 
W8S  referred  to;  but  it  is  one  thing  to  convey  an  exclusive 
right,  and  another  to  convey  a  concurrent  right     There  is 
no  instance  of  an   exclusive  right  in  alieno  solo  being 
claimed  by  prescription.     In  Clayton  v.  Corby  {d).  Lord 
Denman,  C.  J.,  said,  **  It  is  observable  that  in  all  cases  of 
a  claim  of  right  in  alieno  solo,  whether  immediately  or  in 

(a)  2  Mjl.  &  K.  517.  (c)  7  M.  &  W.  63. 

(b)  10  G.  B.  164.  (<^  5  Q.  B.  419. 
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ady  degree  resembfing  the  present,  sudi  claimi  in  order  to        1857. 
be  valid,  must  be  made  with  some  limitation  or  restriction." 
No  grant  can  give  an  exclusive  right  of  shooting^  so  as  to 
bind  assignees.    Trespass  clausum  fregit  will  not  lie  far 
breaking  a  free-warren,  it  shottld  be  trespass  quare  warrenum 
fregit ;  and  a  free  fishery  stands  on  the  same  footing ;  Hoh 
ford  V.  Bidley  (a\     In  DayreU  v.  Hoare  (&),  where  the 
donee  of  a  power  granted  a  lease  of  part  of  the  land,  with 
liberty  to  sport  over  the  rest,  Littbdak,  J.,  said,  <<The 
privilege  is  very  peculiar;  it  is  not  known  in  the  books, 
and  a  free  warren  seems  to  be  quite  different."    The  right 
of  shooting  cannot  be  churned  by  user.    No  exclusive  right 
can  be  so  claimed ;  a  claim  to  an  easement  may  be  estab* 
lished  by  user ;  but  an  easement  is  a  right  without  profit. 
This  is  a  claim  to  the  whole  profits  of  the  land  of  a  certain 
description.    When  a  person  has,  for  a  number  of  years^ 
done  on  the  land  of  another  some  act  which  is  prima  laeie 
tortious,  the  law  presumes  a  grant ;  but  here  no  soch  pre- 
sumption can  arise,  for  the  lord  being  the  owner  of  a 
cattlegate  has  a  right  to  come  on  the  land. — He  then  re- 
ferred  to  the  pleadings,  and  argued  that  the  first  and  third 
counts  set  up  inconsistent  rights,  so  that  the  plaintiff  could 
not  have  judgment  on  both;   also  that  the  third  count 
alleged  a  right  unknown  to  the  law.     On  this  point  he 
cited  The  Duke  of  Dewmshire  v.  Lodge  {c). 

Hugh  HiU  {Unihank  with  him),  for  the  pliuntifil— The 
land  is  the  soil  and  freehold  of  the  plaintiff,  and  therefore 
he  has  the  absolute  right  of  shooting  game  up<xi  it;  and 
even  if  the  soil  is  not  in  him  he  has  such  an  exclusive  right 
of  shooting  as  will  enable  him  to  maintain  this  action.  By 
the  deed  of  conveyance  the  vendor  ^'granted,  baigained, 

(a)  IS  Q.  B.  426.  (b)  12  A.  &  E.  3^6. 

(b)  7  B.  &  C.  36. 
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1857.  Moldy  idiened,  released,  sarvendered  and  cooveyed"  to  the 
defendant,  his  heirs  and  assigns,  ''all  those  foar  cattlq^tes, 
or  beast  grasses  in,  upon  and  over  the  close  of  pasture 
groond  called  Bretherdale  Bank."  And  the  admittance 
states  that  the  defendant  prayed  to  take  of  the  lord  of  the 
manor  "all  those  foar  cattlegates  or  beast  grasses  in  a 
stinted  pasture,  called  Bretherdale  Bank.**  The  qaestion 
then  is,  what  interest  did  the  defendant  take  in  those 
cattlegates?  It  is  submitted  that  he  did  not  take  a  free- 
hold in  the  soil,  but  only  a  limited  interest  in  the  pasture 
or  vesture  of  the  land.  In  Doe  d.  Reay  ▼.  Huntington  {a\ 
Lord  Ettenbaroughf  C.  J»,  says,  "It  seems  to  be  now  so  6r 
settled  in  Courts  of  law  that  these  customary  tenant-right 
estates  are  not  freefiold,  but  that  they  in  eflect  fall  within 
the  same  consideration  as  copyholds,  that  the  quality  of 
their  tenure  in  this  respect  cannot  properly  any  longer  be 
drawn  into  question.  In  the  case  of  Stephenson  ▼.  Hm{b) 
Lord  Mansfield  'and  Mr.  Justice  Dennison  considered  it  to 
be  a  settled  point,  that  in  the  case  of  customary  estates  the 
freehold  was  in  the  lord.  And  in  the  very  late  case  of 
BurreU  y.  Dodd(c)  the  Court  of  Common  Pleas  expressly 
held  these  customary  tenant-right  estates  not  to  be  free- 
hold." In  Thompson  v.  Hardinge  (cf),  it  was  held  that  the 
freehold  of  customary  tenements  within  a  manor,  though 
such  tenements  be  not  held  at  the  will  of  the  lord  and 
are  transferrable  by  lease  and  release  and  admittance,  is 
in  the  lord.  The  terms  here  used  will  not  necessarily 
pass  the  soiL  In  Co.  Litt.  4  &,  it  is  said,  "  If  a  man  hath 
twenty  acres  of  land,  and  by  deed  granteth  to  another  and 
his  heirs  vesturam  terr<Bf  and  maketh  livery  of  seisin  seetm- 
dum  formam  charttB^  the  land  itself  shall  not  pass,  because 
he  hath  a  particular  right  in  the  land  ;  for  thereby  he  shall 

(a)  4  East,  271,  289.  (c)  3  Bos.  &  P.  378. 

lb)  8  Burr.  1278.  (d)  1  C.  B.  940. 
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not  have  the  hoases,  timber-trees,  mines,  and  other  real       1857. 
things,  pai^el  of  the  inheritance,  but  he  shall  have  the 
vesture  of  the  land,  (that  is)  the  com;  grass,  underwood, 
sweepage,  and  the  like,  and  he  shall  have  an  action  of 
trespass,  quare  elausum  fregU^    The  same  law  is  stated  in 
Shcp.  Touch.  97.   Also  in  Ca  Litt  47  a,  it  is  said, ''  But  if 
a  man  demiseth  the  vesture  or  herbage  of  his  land,  he  may 
reserve  a  rent,  for  that  the  thing  is  manoruble,  and  the 
lessor  may  distrain  the  cattle  upon  the  land."    Therefore 
looking  to  the  form  of  the  documents,  they  c6nvey  nothing 
more  than  a  right  to  the  vesture  of  the  land,  with  a  limited 
right  of  turbary  if  the  owner  of  the  cattlegate  has  a  house 
within  the  manor.     The  tenants  are  compelled  to  come  in 
and  be  admitted ;  if  they  do  not,  the  lord  has  a  right  to 
seize  the  cattlegate  quousque.    There  is  no  pretence  for 
saying  that  the  owners  may  plough  up  the  pasture— it 
might  with  equal  truth  be  argued  that  they  could  work  the 
minerals — ^and  if  the  land  was  ploughed  up,  what  would 
become  of  the  right   of  turbary?    \JViUiaiMy  J. — The 
persons  entitled  to  it  might  maintain  trespass.]    Regina  v. 
Pratt  (a)  is    an    authority   to  that    effect     Ackrayd  v. 
Smith  (b)  has  no  application  to  this  case.     Benington  v. 
Goodtitk{c)  and  Metcalf  v.  Roe(d)  are  against  the  defend- 
ant's argument,  for  they  shew  that  ejectment  will  lie  for  a 
right  of  pasture,  though  it  be  not  a  right  to  the  soil  itself 
Jtex  V.  Inhabitants  of  Whigley  {e)  does  not  touch  the  present 
case.    Miller  v.  Jackson  (/)  was  a  claim  to  a  modus,  which, 
consistently  with  certain  ancient  documents,  could  not 
have  existed  at  the  time  of  legal  memory,  and  so  the  Court 
decreed  an  account  of  tithe  in  kind.     Rex  v.  Watson  (g) 

(a)  4  E.  &  B.  860.  (d)  Andrews,  107. 

(6)  10  C.  B.  164.  {e)  1  T.  R.  137. 

(c)  Vin.  Abr.  tit.  "Ejectment"  (/)  1  Y.  &  J.  65. 

(Q.),  pi.  43,  Andrews,  106.  (g)  5  East,  480. 
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1857.  w«8  •  qiieBtiofi  as  to  Ikbili^  to  poor  fate;  and  ik*  t. 
8Me(4i)  was  a  aettlenieiit  case.  In  Prngtrnffkam,  Appc, 
PiUy,  Reap,  (b),  it  was  heU  that  the  tenme  waa  fiedioid, 
becaoae,  by  the  caatom  of  the  manor,  the  land  iias  eon- 
Teyed  by  ovdinaiy  aaBorance  and  without  licenae  from 
the  lord,  or  any  inndment,  or  sonender  and  adnittanoe. 
Butffham  T.  W6od^faie(c)  waa  heard  on  appeal  before  Lord 
Bromffhamf  C,  who  waa  incluied  to  come  to  a  diflferent 
condosion  from  that  of  the  Master  of  the  RoOa.  Dagrdl 
T.  Hoare{d)  cinly decided  that  there  waa  no  valid  execotkm 
of  that  pardcular  power.  Ckofton  ▼•  Cofty  (e)  proeeeded 
on  the  ground  thai  die  claim  was  without  limit,  and  theie- 
fore  anreasonable.  The  statate  2  Jac  1,  c  27,  s.  2,  men- 
tions '^groase*'^  The  case  finds  that  the  lords  of  die  manor 
have  always  killed  groose  on  Bretherdale  Bank ;  and  Jao 
that  vntil  the  defendant  killed  the  grouse,  no  catdegate 
owner  had  done  so  except  by  stealth  or  pemisBion  of  die 
lord;  therefore  the  inferenee  is,  that  when  the  original 
compact  was  made  between  the  tenants  and  the  lord,  efciy 
right,  except  the  right  of  pasturage  and  tnrbary,  waa  left  in 
the  lord.  The  lord  wodd  have  the  right  of  ahoodog^  m 
incident  to  the  owncfship  of  the  soQ,  if  it  waa  not  giteo 
to  him  by  the  baigain  between  the  parties;  but  the  fiur 
inference  to  be  drawn  fi'om  the  fects  stated  ia  that  sodi  was 
the  ordinal  compact  It  is  submitted,  therefore,  that  the 
plmntiff  is  owner  of  the  soil,  and  that  the  defendant,  as 
owner  of  cattlq^tes,  has  only  a  limited  right  to  the  pas- 
ture, which  does  not  entitle  him  to  kill  groose  on  the  land 
in  quesdoo. 

Grants  in  reply. — In  Regma  ▼•  The  Lordt  of  ike  MoMor 

(a)  2  T.  R.  451.  (d)  12  A.  &  £.  356. 

(5)  17  C.  B.  299.  (e)  5  Q.  B.  419. 

(c)  I  Rubs,  k  M.  750. 
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9f  Inghtm  (a)  the  operative  words  of  the  deed  werd  '^gmnt, 
bargain,  sell,  alien,  surrender,  and  convey,''  habendam  to 
the  alienee,  his  heirs  and  assigns  for  ever,  '*  according  to 
the  custom  of  the  manor,  and  under  the  rents,  dues,  duties 
and  services  used  and  accustomed  f  and  that  was  held  not 
to  be  a  copyhold  estate.  Doe  d.  Rioy  v.  Huniinffdon{b) 
was  a  case  of  tenant-right  estate,  which  difiers  from  a 
military  tenure  by  knight  service,  escuage,  or  the  like: 
FatDcet  V.  Lowther  (c).  There  is  no  foundation  for  the 
argument  as  to  a  supposed  contract;  the  feudal  relation 
between  lord  and  tenant  did  not  originate  in  contract.  All 
copyholders  were  originally  villeins,  with  whom  there 
could  be  no  contract.  The  ancient  notion  of  wild  birds 
was  that  they  were  part  of  the  soil.  In  the  Bishop  of 
LondarCs  case{d)  the  bishop  granted  to  the  defendant  a 
lease  of  land  for  a  term  of  years,  excepting  the  trees  and 
the  herons  and  shovelers  making  their  nests  in  the  trees. 
During  the  lease  the  defendant  took  some  of  the  herons, 
and  an  action  of  trespass  quare  clausum  fregit  having 
been  brought  against  him  by  the  bishop,  it  was  adjudged 
that  he  recover  the  value  of  the  herons,  for  although  they 
were  ferse  naturse,  he  had  an  interest  in  them  by  reason  of 
the  trees  in  which  they  built  Wild  birds  having  been 
thus  considered  a  part  of  the  soil,  the  exclusive  right  to 
them  could  no  more  originate  in  prescription  than  the  right 
to  mines:   WWdnson  v.  Proud{e). 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Coi^RiDGE  J. — This  was  a  proceeding  in  error  on  the 

(a)  8  Dow.  P.  C.  693.  (eO  14  Hen.  8,  f.  1. 

(b)  4  East,  271.  (e)  11  M.  &  W.  83. 

(c)  2  Ves.  Sen.  800,  303. 
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1857.       judgment  of  the  Court  of  Exchequer  upon  a  special 

which  was  stated  in  order  U>  decide  the  right  of  pnisoing 
and  killing  grouse,  and  other  game,  upon  the  land  called 
Bretherdale  Bank,  in  the  county  of  Westmoreland. 

The  declaration  contained  three  counts :  the  first,  trespass 
for  entering  the  plaintiff's  close  called  Bretherdale  Bank, 
and  killing  grouse  and  other  game  there;  the  second, 
trover  for  grouse  of  the  pluntiff;  the  third,  case  for  the 
disturbance  of  plaintiff^s  exclusive  right  of  shooting  grouse 
on  Bretherdale  Bank.  To  this  declaration  there  were  four 
pleas;  first,  not  guilty  to  the  whole  declaration;  secondly, 
to  first  count,  that  the  land  was  not  the  land  of  the 
plaintiff;  thirdly,  to  first  count,  that  the  land  was  defendant's 
soil  and  freehold:  fourthly,  to  third  count,  a  traverse  of 
plaintiff*s  exclusive  right  as  claimed.  And  issues  were 
joined  on  all  the  pleas. 

The  questions  stated  for  the  opinion  of  the  Court  were. 
— first;  whether  the  plaintiff  could  maintain  the  present 
action  against  the  defendant  for  shooting  at,  killing,  or 
carrying  away  grouse  from  Bretherdale  Bank.  Secondly,  in 
what  manner  the  verdict  ought  to  be  entered.  The  Court 
of  Exchequer  was  equally  divided  in  opinion  upon  the 
main  question,  and  for  the  purpose  of  having  the  judgment 
of  a  Court  of  error,  the  verdict  was  entered  for  the  plaintiff 
upon  the  issues  on  the  pleas  to  the  first  and  second  counts, 
and  for  the  defendant  upon  the  issue  on  the  plea  to  the 
third  count 

It  appears  firom  the  statement  in  the  special  case,  that  the 
plaintiff  below  is  lord  of  the  manor  of  Bretherdale,  and 
that  Bretherdale  Bank  is  a  track  of  inclosed  pasture  land 
containing  about  508  acres,  and  has  been  firom  time 
immemorial  within  the  manor,  and  has  been  usually  called 
stinted  pasture,  and  sometimes  common  pasture.  It  adjoins 
Bretherdale  Waste  or  common,  from  which  it  is  divided  by 
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a  fence.     Bretherdale  Bank  has  been  immemorially  sub-        1867. 
ject  to  eighty  customary  rights,  called  cattlegates.     And         j^^ 
the  defendant  below  is  seized  of  four  of  these  cattlegates,        ^^ 
as  customary  estates  of  inheritance,  the  other  cattlegates     Lohsdalb. 
being  vested  in  eighteen  other  persons  as  customary  estates 
of  inheritance. 

Upon  these  facts,  the  principal  question  to  be  considered 
is  the  nature  of  the  cattlegates  held  by  the  defendant  below ; 
because  the  right  of  sporting  on  any  land  where  there  is  no 
grant  of  free  warren  is  a  right  primarily  incident  to  the 
ownership  and  possession  of  the  soil.  If  the  defendant 
below,  as  owner  of  the  four  cattlegates,  was  in  possession 
of  the  soil  of  Bretherdale  Bank,  the  plaintiff  below,  not 
having  a  grant  of  free  warren,  could  not  maintain  trespass 
against  him  for  sporting  over  it.  If,  on  the  other  hand, 
the  cattlegates  gave  no  right  to  the  possession  of  the  soil,  ' 
the  lord  of  the  manor,  as  owner  of  the  soil,  might  well 
sustain  such  an  action. 

It  is  found  by  the  special  case  that  these  cattlegates  are 
held  of  the  lord  of  the  manor,  ^'  according  to  the  custom 
of  the  manor,  as  customary  estates  of  inheritance,  by 
payment  of  fine  and  customary  rents  of  small  amount, 
and  by  and  under  dues,  duties,  suits,  and  services  of  right 
accustomed."  The  cattlegates  also  pass  by  customary 
deeds,  followed  by  admittance  at  the  next  lord's  Court, 
or  out  of  Court  by  the  steward  of  the  manor;  and  a 
fine  is  payable  on  admittance.  The  lord  is  entitled  to 
seize  quousque  for  nonpayment  of  fines.  From  this  state- 
ment it  seems  clear  that  these  cattlegates  are  in  the  nature 
of  copyhold  tenements,  and  are  held  of  the  lord  of  the 
manor.  It  is  further  found  by  the  special  case  that  each 
cattlegate  confers  on  the  owner  the  right  of  depasturing 
on  Bretherdale  Bank  one  head  of  cattle  from  the  26th 
May  till  the  24lh  April ;  and  of  depasturing  as  many  sheep 
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1857.  as  the  eatdegate  owner  has,  from  the  lOth  October  till  the 
24th  ApriL  Now  from  this  statement^  independently  of 
any  acts  of  ownership,  we  should  infer  that  the  cattlegate 
owner  was  not  in  possession  of  the  soil,  bat  that  the 
ownership  of  the  soil  remained  in  the  lord  of  the  manor, 
subject  to  the  right  of  several  pasture  upon  it  by  the  cattle- 
gate  owners*  And  the  passages  cited  from  Lord  Caike  in 
the  course  of  the  argument  appear  to  us  conclusive  upon 
this  point  He  says  (Co.  Lit  58  b)  speaking  of  what  things 
may  be  granted  by  copy  of  Court  roll, — ^'secondly,  under- 
wood, without  the  soil,  may  be  granted  by  copy  to  one  and 
his  heirs;  and  so  may  the  herbage  or  vesture  of  land.** 
And  in  Co.  Lit  4  b,  he  says  that  ^*the  grant  of  vesturam 
terrse,  or  herbagium  terrae,  does  not  pass  the  land  or  soil 
itself.**  Is  a  cattlegate  then  a  more  extensive  right  than 
that  of  vestura  terrse,  or  herbagium  terrse?  It  seems  to  us 
certainly  not  And  the  language  of  the  conveyance  upon 
which  the  admittance  is  made  is  strong  to  shew  an  ezdusion 
of  the  soil  itsel£  The  words  in  the  conveyance  are, 
'^  All  those  four  cattlegates,  or  beast  grasses  in,  upon,  and 
tmer  the  close  of  pasture  ground  called  Bretheidale  Bank  ;** 
clearly  shewing  that  all  that  was  conveyed  was  the  feeding 
of  beasts  in  and  up<m  the  close,  but  not  the  close  itself. 

But  then  it  is  said,  the  acts  of  ownership  shew  the 
nature  of  the  right  conferred  by  the  grant,  and  prove  that 
the  owner  of  a  cattlegate  in  possession  is  also  in  possession 
of  the  soil.  We  think  however  that  no  such  inference  can 
be  drawn  from  any  of  those  acts;  as  they  are  all  acts  done 
with  a  view  solely  to  the  better  enjoyment  of  the  right  of 
pasture,  and  are  in  no  way  advene  to  the  right  of  the  lord 
of  the  manor  as  owner  of  the  soil.  With  respect  to  the 
change  of  the  time  of  stint,  it  is  said  that  that  was  done  at 
a  meeting  of  cattlegate  owners.  But  whether  the  lord 
sanctioned  it  or  not  does  not  appear.    The  special  caae 
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only  states  that  '*  there  was  no  evidence  that  the  lord  of 
the  manor  had  notice  of  the  change."  We  cannot  infer 
from  that  statement  that  in  fact  the  cattlegate  owners  made  «• 

the  change  in  spite  of  the  lord,  or  without  his  assent  It  Lonsdalx. 
is  equally  consistent  with  the  supposition  that  the  lord  was 
ignorant  of  the  change,  or  if  he  knew  of  it,  did  not  think 
it  worth  his  while  to  interfere,  in  a  matter  of  pure  indiffer- 
ence to  himself.  The  other  acts,  viz.: — the  keeping  up  a 
fence  against  the  common,  and  the  employment  of  a 
frithman  to  prevent  overstocking,  are  clearly  acts  ascribable 
entirely  to  their  several  rights  of  pasture  upon  Bretherdale 
Bank*  On  the  other  hand  the  plaintiff  below  and  bis 
predecessors  have  immemorially  shot  over  Bretherdale 
Bank,  and  appointed  gamekeepers,  and  authorized  other 
persons  to  sport  thereon.  And  this  has  been  done  without 
obstruction  from  the  cattlegate  owners  or  any  of  tliem, 
until  the  defendant*  below  shot  grouse  thereon,  the  subject 
of  the  present  action.  And  one  instance  is  mentioned  of 
a  cattlegate  owner  asking,  and  obtaining  leave,  of  the 
plaintiff  below  to  sport  on  Bretherdale  Bank.  And  further, 
since  1819,  the  lords  of  the  manor,  have  always  preserved 
the  game  on  Bretherdale  Bank,  and  prevented  all  persons 
unauthorized  by  them  from  sporting  there.  We  think 
therefore  that  the  acts  of  ownership  on  both  sides  are 
quite  consistent  with  the  sup^ition  that  the  defendant 
below,  as  owner  of  cattlegates,  had  only  a  right  to  the 
feeding  of  his  beasts  upon  the  close,  with  no  right  to  the 
soil  itself;  and  that  the  plaintiff  below,  the  lord  of  the 
manor,  was  in  possession  of  the  soil,  and  so  had  a  right 
to  maintain  trespass  against  the  defendant  for  sporting 
thereon.  The  grouse  shot  on  the  land  of  the  plaintiff 
belonged  to  him,  according  to  all  the  authorities,  and  so  the 
second  count  is  sustained.  As  regards  the  third  count,  in 
which   the  plaintiff    below  claims  an   exclusive  right  to 
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ahoot  on  Bretherdale  Bank ;  we  agree  with  Baron  Martin^ 
in  his  judgment  in  the  Court  below,  that  the  &ct8  stated 
do  not  warrant  judgment  in  his  favour. 

For  these  reasons,  we  are  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  aflSrmed. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Fib.  7.  BoTD  V.  Hind. 

In  an  action  X  HIS  was  an  appeal  by  the  defendant  against  the  decision 

to  which  the  '  of  the  Court  of  Exchequer  in  making  absolute  a  rule 

pleaded  an  obtained  by  the  plaintiff  to  set  aside  the  verdict  for  the 

SetweenUe  defendant,  on  the  ground  that  there  was  no  evidence  to 

Ae*"aintiffand  ^"PP**^^    ^^>    ^"^   enter   a   verdict   for    the    plaintiff  for 

diYen  other        33^  Q*.  8A 
creditors  of 
the  defendant 

to  accept  a  composition,  it  was  proved  that  the  defendant  called  a  meeting  of  his  creditors 
at  which  the  plaintiff  was  present  and  a  composition  was  proposed  bnt  not  arranged.  A  witnen, 
who  was  clerk  to  an  accountant  employed  by  the  defendant,  stated  that  he  afterwards  shewed  the 
plaintiff  a  composition  paper,  which  had  already  been  signed  by  some  of  the  creditore.  and 
requested  him  to  sign  it  also.  This  paper  purported  to  be  a  memorandum  by  which  each  of  the 
undersigned  creditors  in  consideration  of  the  agreement  therein  contained  on  the  part  of  the 
others,  agreed  with  the  others,  and  also  with  the  defendant,  to  accept  a  oompodtion  of  lOt.  in 
the  pound,  by  approved  bills,  and  on  the  receipt  of  such  bills  to  execute  a  release.  The  witness 
further  stated  that  after  looking  over  the  list  of  creditors,  the  plaintiff  asked  if  L.  had  signed, 
and  on  being  answered  in  the  negative,  he  said  he  would  not  sign  till  L.  had  signed.  The 
witness  proceeded  to  state  that  he  left  the  plaintiff  with  the  understanding  thai  he  was  to  get  L. 
to  sign  and  then  the  plaintiff  would  sign.  That  the  witness  aftervrards  saw  L.  and  explained  the 
matter  to  him  and  procured  him  to  sign  the  paper,  and  that  he  afterwards  saw  the  plaintiff  and 
claimed  the  performance  of  his  promise  to  sign  if  L.  had  signed,  but  the  plaintiff  refused  to  do  so. 
Held:  First,  that  there  was  no  evidence  for  the  iury  that  the  plaintiff  had  induced  L.  to  sign 
the  composition  paper  on  the  faith  that  the  plaintiff  would  afterwards  sign  it.  8ccoodl;|r,  thtt 
even  if  toe  plaintiff  had  so  induced  L.  to  sign,  that  would  not  have  constituted  any  answer  in  law 
totheactioD. 


9. 

Hind. 
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The  declaration  was  for  goods  sold  and  delivered,  and   '    1857. 
money  due  on  accounts  stated  ^^^^ 

Pleas. — First:  as  to  66^  Is.  ^d.  parcel  of  the  money 
claimed.  That  after  the  contracting  of  the  said  debt  and 
accruing  of  the  causes  of  action,  &c.,  the  defendant  being 
indebted  to  the  plaintiff  in  the  said  sum,  parcel,  &c., 
and  to  divers  other  persons  in  divers  large  sums,  and  the 
defendant  being  in  embarrassed  and  insolvent  circumstances 
and  unable  to  pay  the  plaintiff  and  his  said  other  creditors 
their  debts  aforesaid  in  full,  whereof  the  plaintiff  and  the 
said  other  creditors  had  notice,  it  was  agreed  between  the 
defendant  and  the  plaintiff  and  divers  of  the  said  other 
creditors  of  the  defendant  and  the  plaintiff,  and  the  said 
divers  of  the  said  other  creditors  agreed  with  each  other 
and  with  the  defendant,  that  he  should  pay  to  them,  and 
that  they  should  accept  a  composition  of  10«.  in  the  pound 
on  the  amount  of  the  debts  owing  to  them  respectively  from 
the  defendant,  by  three  equal  instalments  at  three,  six,  and 
nine  months,  in  full  satisfaction  and  discharge  of  the  said 
debts,  the  s^d  instalments  to  be  secured  by  the  acceptances 
of  Messrs.  Shores  &  Brill. — Averments :  that  the  defendant 
has  been  always  ready  and  willing  to  perform  the  said 
agreement  on  his  part,  and  all  things  have  happened  and 
exist  to  entitle  him  and  the  said  creditors,  parties  thereto, 
to  a  performance  of  the  same  by  the  plaintiff,  and  he  was 
ready  and  willing  to  pay  to  the  plaintiff  a  composition  of  10«. 
in  the  pound  on  the  amount  of  the  said  66/.  Is.  4(2.,  parcel, 
&C.,  by  the  instalments  aforesaid,  and  to  secure  the  same  by 
the  acceptances  of  the  said  Messrs.  Shores  &  Brill,  according 
to  the  said  agreement,  but  the  plaintiff  refused  to  accept  or 
receive  the  same,  and  discharged  the  defendant  from  ten- 
dering or  offering  it  or  the  said  acceptances. — The  plea 
concluded  with  payment  into  Court  of  3321  6s.  8d. 

VOL.   I. — N.   S.  P  P  P  EXCH. 
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Secondly  to  the  veadoe  of  the  mooey  danned :  Never 

indebted 

Replications,  joining  issne  on  the  first  plea,  except  as  to 

the  said  sum  of  332.  Os.  Sd.^  parcel,  &c.,  and  accepting  that 

sum  in  satis&ction,  &c. ;  and  taking  issue  on  the  second  plea. 
The  cause  was  tried  before  MarUn,  R,  at  the  London 

sittings  after  Hilary  Term,  1856,  when  the  following  evi- 
dence was  adduced. — The  case  then  set  out  the  notes  of 
the  learned  Judge,  from  which  it  appeared  that  the  defend- 
ant who  was  a  tradesman,  had  called  a  meeting  of  bis 
creditors  at  which  the  plaintiff  was  present;  and  that  after 
a  statement  of  the  defendant's  affws  a  composition  wss 
proposed,  but  not  scented  to.  A  witness  named  Darby, 
(clerk  to  an  accountant  who  attended  the  meeting  for 
various  creditors  and  afterwards  acted  for  defendant), 
deposed  as  follows: — ^''I  told  the  plaintiff  I  was  going 
round  to  the  different  creditors  to  get  them  to  sign  a  com- 
position paper  (a)  to  accept  lOt.  in  the  pound.  He  looked 
over  the  list  of  creditors :  half  a  dozen  had  signed.  He 
asked  if  Mr.  Lunham  had  signed.  I  said  he  had  not. 
He  said  he  would  not  sign  until  Mr.  Lunham  had  signed. 


(a)  The  composition  paper  was 
M  follows  : — **  Memorandum. — 
The  undersigned  creditors  of  An- 
drew Hind  of,  hc^  Do,  and  each 
of  them  Doth,  in  consideration  of 
the  agreement  hereinafter  con- 
tained on  the  part  of  ihe  others 
of  them,  and  so  far  as  relates  to 
the  debt  due  or  growing  due  to 
himself,  or  nb  partner  or  partners, 
or  principal  or  principals,  agree 
with  the  others  of  them  and  also 
with  the  said  Andrew  Hind,  to 
accept  a  composition  of  10«.  in 
the  pound  in  full  satisfaction  and 


discharge  of  the  respeetive  debts 
owing  or  growing  due  to  them 
respectiyelj  from  the  said  Andrew 
Hind,  secured  by  approred  bills, 
payable  hj  three  equal  instal- 
ments of  three,  six  and  nine 
months  afler  the  date  hereof, 
upon  condition  that  such  bills  be 
handed  to  the  several  creditors 
within  fourteen  days  from  the 
date  hereof." — (It  was  then  pro- 
Tided  that  bills  and  securities 
already  given  should  be  delivered 
up.) — "  And  on  the  said  delivery 
of  such  approved  bills  for  the  said 
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I  left  bim  with  the  understanding  that  I  was  to  get  i8o7. 
Mr.  Lunham  to  sign  and  then  he  would  sign.  I  saw  """^I^ 
Mr.  Lunham  and  explained  the  matter  to  him.    I  am  not  9. 

.  ,      .  1  Hind. 

quite  certain  whether  I  stated  what  the  plaintiff  had  said. 
He  made  an  appointment  for  the  next  morning,  and  he 
then  signed.  I  went  back  to  the  plaintiff  in  the  course 
of  a  few  days.  I  took  the  paper  with  me.  I  urged  him  to 
sign  in  compliance  with  his  promise.  He  looked  at  the 
paper  and  said  that  not  more  than  half  the  creditors  had 
signed.  He  inquired  whether  Church  and  Stubbs  had 
signed.  I  told  him  they  had  agreed  to  sign,  but  would  not 
do  so  until  the  rest  had  signed  or  agreed  to  sign.  I  said 
there  might  be  some  difficulty  in  getting  their  signature. 
He  said  that  if  they  signed  he  would ;  that  if  they  agreed, 
be  would  do  the  same.  I  reminded  him  that  he  had  said 
he  would  sign  if  Mr.  Lunham  signed.  He  still  objected. 
I  went  to  plaintiff  after  Church  and  Stubbs  had  signed :  I 
remmded  him  of  his  promises.     He  was  still  unwilling." 

The  learned  Judge  told  the  jury  that  if  they  believed 
that  the  plaintiff  had  agreed,  if  Lunham  would  take  I0s» 
in  the  pound,  to  do  the  same ;  and  that  such  agreement 
justified  a  representation  to  Lunham  to  that  effect;  and 
that  Lunham  was  induced  to  sign  and  did  sign  acting 
on  the  faith  of  that  representation,  then  they  were  to 
find  a  verdict  for  the  defendant ;  and  his  Lordship  left  it  to 
the  jury  to  say  whether  the  plaintiff  authorized  the  witness 
Darby  to  represent  to  Lunham  as  an  inducement  to  sign, 
that  he  the  plaintiff  would  sign  if  Lunham  would  sign.     The 

compoeition,  the  said  creditors,  due,  claims,  and  demands  which 

for  the  consideration  aforesaid,  they  have  on  the  said  Andrew 

Do,  and  each  of  them  Doth,  for  Hind  or  which  he  has  given  to 

himself  and  his  partner  or  part-  them  up  to  the  day  of  the  date 

ners,  hereby  agree  to  execute  an  hereof/* 

effectual  release  from  all  debts,  (Signed  by  Lunham  and  ten 

bills  of  exchange,  due  or  growing  other  creditors.) 

p  p  p  2 
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juiy  found  a  verdict  for  the  defendant,  and  the  leaned 
Judge  reserved  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  him  for  Z3L  Os.  Sd.,  if  the  Court  should  be  of 
opinion  that  there  was  no  evidence  to  go  to  the  jury :  the 
plea  to  be  amended,  if  necessary. 

In  Easter  Term,  1856,  a  rule  nisi  was  granted  and  made 
absolute. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  rule  should  not  have  been 


EkoicIe$  argued  for  the  defendant  in  last  Michaelmas 
Vacation  (a)  (Nov.  28). — ^First,  there  was  evidence  to  sup- 
port the  plea.     It  was  proved  that  the  plaintiff,  by  Darby 
his  agent,  had  represented  to  Lunham  that  if  he  would  sign 
the  composition  paper,  the  plaintiff  would  also  sign  it;  and 
that  Lunham  was  induced  to  sign  the  paper  on  the  faith 
that  the   plaintiff  would  also  agree  to  the  composition. 
Secondly,  these  facts  constitute  a  good  answer  in  law  to 
the  action.    Good  v.  Cheetman  (d)  established  this  principle, 
that  where  there  is  an  agreement  between  a  debtor  and 
his  creditors  that  the  latter  shall  receive  a  composition, 
such  agreement,  though  unexecuted,  is  bindings  since  it 
constitutes  a  new  valid  contract,  the  consideration  for  which 
to  each  creditor  is  the  forbearance  of  the  rest     In  Wood  v. 
Boberts  (c)  Abbott,  C.  J.,  ruled  that  where  one  creditor,  by 
undertaking  to  discharge  his  debtor,  has  induced  another 
creditor  to  accept  a  composition,  the  former  cannot  after^ 
wards  enforce  his  claim,  since  it  would  be  a  fraud  on  tbat 
creditor.     In  Steinman  v.  Magnus  (d)  the  agreement  for  a 
composition  was  held  binding  on  the  creditor  who  sued, 
though  it  did  not  appear  that  he  had  actively  induced  any 

(a)  Before    Cockbum,    C.    J.,  (h)  2  B.  &  Adol.  328. 

Wigldmcm.J.^WiBiami.S^Cramp-'         (c)  2  Stark.  417. 
ton,  J.,  Crmoder,  J^  and  WiOes,  J.  (d)  1 1  East,  890. 
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of  the  other  creditors  or  the  surety  to  sign  it.  In  Norman  1857. 
▼.  Thompson  {a\  PoUoch^  C.  B.,  said,  "  The  first  question  is 
simply  whether  an  agreement  between  less  than  the  whole 
number  of  the  body  of  the  creditors^  to  accept  a  composition 
is  binding  upon  those  parties  who  enter  into  that  agreement. 
I  do  not  think  that  there  is  any  ground  for  doubting  that 
such  an  agreement  is  binding.  It  is  a  good  consideration 
for  one  to  give  up  part  of  his  claim,  that  another  should 
do  the  same."  The  same  doctrine  was  recognised  by  Lord 
Kenyan  in  Butler  v.  Rhodes  (i). 

Petersdarff^  contrS. — It  is  admitted  that  an  agreement 
between  the  debtor  and  two  or  more  of  his  creditors  to 
accept  a  composition,  is  binding  on  those  creditors  who 
sign  it ;  but  it  is  of  no  effect  if  made  between  the  debtor 
and  a  single  creditor:  it  must  be  binding  as  amongst  the 
creditors  themselves.  The  allegation  in  the  plea,  that  it 
was  agreed  between  the  defendant  the  plaintiff,  and  other 
creditors  of  the  defendant,  is  necessary  to  make  the  plea 
good,  but  it  was  not  proved.  The  plea  does  not  allege  a 
conditional  agreement  and  the  performance  of  the  condition, 
but  an  absolute  agreement.  Now  the  agreement  on  the 
face  of  it  is  to  be  binding  only  on  the  ''undersigned** 
creditors.  It  was  proved  that  the  pkuntiff  said  that  he 
would  not  sign  until  Lunham  had  signed;  but  not  that  he 
used  any  words  binding  him  to  sign  if  Lunham  would 
sign.  The  plaintiff  never  parted  with  his  right  to  elect 
whether  he  would  sign  or  not  after  Lunham  had  signed. 
This  is  not  like  the  case  where  a  creditor  has  not  signed, 
but  has  concurred  with  a  body  of  the  other  creditors  in 
agreeing  to  accept  the  composition,  on  the  &ith  of  which 
the  debtor  and  the  other  creditors  have  been  induced  to 
alter  their  position,  as  in  Butler  v.  Rhodes  {V).  In  Good  v. 
(a)  4  Exch.  755.  (h)  I  Esp.  236. 
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Cheeiman  {a)  the  plaintiff  bad  actually  signed  the  agreement. 
l^Cockbunii  C.  J. — The  proportion  contended  for  by  the 
defendant  is  that  if  A.,  a  creditor^  induces  B.,  another 
creditor,  to  sign  a  composition  agreement  by  saying  that 
if  B.  signs  he  will  sign, — if  B.  signs,  A.  will  be  bound  by 
the  terms  of  the  agreement,  though  he  afterwards  refuses 
to  sign.  CrompUmf  J.-r-It  would  be  strange  to  hold,  that 
inducing  another  creditor  to  sign,,  would  have  that  effect, 
because  the  debtor  is  not  privy  to  the  arrangement.]  In 
Wood  v.  Boberts  {b)  the  plaintiff  had  undertaken  to  dis- 
chaige  the  defendant  That  might  be  a  binding  agreement, 
though  all  the  creditors  were  not  parties  to  it  and  though 
the  agreement  was  not  put  into  writing,  if  it  was  complete 
in  itself  without  writing:  Norman  ▼•  71unnp$an  (c).  Here 
the  agreement  is  only  to  be  binding  on  the  creditors  who 
sign  it:  the  plaintiff  not  having  signed  it  is  not  a  creditor 
whom  it  purports  to  bind. 


Kwnoks,  in  reply. — ^The  plaintiff  having  induced  Lunham 
to  sign  the  composition  agreement  by  the  representation 


(a)  2  B.  &  Adol.  328. 

(b)  2  Stark.  417. 

(c)  4Exch.755.  There  is  an 
error  in  the  report  of  that  case. 
The  reporters  have  been  favoured 
with  the  following  correctioDB 
and  note  of  Mr.  Justice  TFi22Srf: 
—  ^  Page  755,  marginal  note, 
lines  21  and  22,  dele  '  divers 
of;*  line  26,  dele  *]ast  men- 
tioned;* page  756,  line  7,  dele 
'divers  of;*  line  9,  dele  Mast  men- 
tioned.* The  words  struck  out 
were  not  in  the  plea.  An  appli- 
cation was  made  to  amend  bj 
adding  them,  and  that  application 
was  reAised.  It  was  the  want  of 
them  that  raised  the  question. 


Page  756,  for  PdOoek,  C.  B.,  read 
Ptati^  B.;  page  758,  line  6  from 
bottom,  after  'divers*  read  'other 
persons;*  line 8 from  bottom, dele 
'divers  of;*  page  759,  line  7, 
dele  'divers  of;*  line  10^  dale 
'wholly;*  page  760,  line  S,  dele 
'divers  of;*  line  4,  dele  'last 
mentioned;*  line 7,  dele  'divers 
of;'  line  28,  after  'had  been* 
insert  'precisely;*  line  30^  fir 
'  very  unlike  *  read  '  not  the  same 
as.*  The  only  difference  between 
thb  case  and  Bnwm  v.  IkJotym 
was  that  the  plea  used  the  words 
'the  said,*  which  by  refereooe 
to  'divers  other  persons*  might 
mean  all  the  creditors  or  part.** 
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that  he  would  do  so  also,  and  afterwards  refused,  it  was 
a  fraud  on  Lunham  to  allow  the  plaintiff  to  maintain  an 
action;  and  he  is  therefore  estopped  from  suing.     [^Cock- 
bum,  C.  J. — If  so,  the  plea  should  have  been  that  the 
plaintiff  induced  Lunham  to  execute  the  agreement  by 
such  representation,  and  that  therefore  the  plaintiff  is 
estopped     This  plea  alleges  that  the  plaintiff  agreed  to 
accept  the  composition,  which  is  untrue.]   In  Norman  v. 
Thompson  (a)  no  agreement  had  been  signed.     When  the 
plaintiff  was  reminded  by  Darby  of  his  promise  to  sign  if 
Lunham  signed^  by  not  contradicting  it  he  admitted  that 
he  had  made  the  promise. 

The  judgment  of  the  Court  was  now  delivered  by 

WiLLiABCS,  J. — In  this  case  we  are  of  opinion  that  the 
judgment  should  be  affirmed.  We  think  the  Barons  were 
right  in  holding  that  there  was  no  evidence  to  support  the 
verdict  for  the  defendant. 

It  was  proved  on  his  behalf  that  he  had  called  a  meeting 
of  his  creditors,  at  which  the  plaintiff  was  present,  and  a 
composition  was  proposed,  but  not  arranged;  and  a  wit« 
ness,  called  Darby,  who  was  clerk  to  an  accountant 
employed  by  the  defendant,  swore  that  he  afterwards 
shewed  the  plaintiff  a  composition  paper,  which  had 
already  been  sighed  by  some  of  the  creditors,  and  requested 
him  to  sign  it  also.  That  paper  purported  to  be  a  memo- 
randum by  which  each  of  the  undersigned  creditors,  in 
.  consideration  of  the  agreement  therein  contained  on  the 
part  of  the  others,  agreed  with  the  others,  and  also  with 
the  defendant,  to  accept  a  composition  of  ten  shillings  in 
the  pound  by  approved  bills,  and  on  the  receipt  of  such 
bills  to  execute  a  release.     Darby  farther  swore  that,  after 

(a>  4  Exch.  755. 
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1857.  looking  over  the  list  of  crediton,  the  phdntiff  asked  if  one 
~^^  of  them,  called  Lnnham,  had  signed,  and  on  being  answered 
^'  in  the  negative,  he  said  he  would  not  ngn  till  Lunham 

had  signed*  The  witness  proceed  to  state  that  he  left  the 
plaintiff  with  the  understanding  that  he  was  to  get  Lun- 
ham to  sign,  and  then  he  (the  plaintiff)  would  ago;  that 
the  witness  afterwards  saw  Lunham  and  explained  the 
matter  to  him  (though  the  witness  was  not  quite  certun 
whether  he  stated  what  the  plaintiff  had  said\  and  pro- 
cured him  to  sign  the  paper,  and  that  he  afterwanis  saw 
the  plaintiflb  and  chdmed  the  performance  of  his  promise 
to  sign  if  Lunham  had  signed,  but  that  the  plaintiff  refused 
to  do  so^  and  persisted  in  his  refusal  in  spite  of  all 
remonstrance. 

On  these  fiurts  it  was  contended  tar  the  defendant,  that 
there  was  evidence  for  the  jury  to  prove  that  the  plaintiff 
had  represented  to  Lunham  that  if  he  would  sign  die 
paper  he  (the  plaintiff)  would  also  afterwards  sign  it,  and 
that  thus  he  had  induced  Lunham  to  rign,  on  the  fiuth 
that  he  (the  plaintiff)  would  abo  agree  to  the  composition; 
and  it  was  further  contended  that  this  constituted  a  legd 
answer  to  the  action. 

But  we  are  of  opinion  that  this  defence  is  unfounded, 
both  in  feet  and  in  law. 

It  appears  to  us  that  there  is  no  evidence  whatever  that 
the  plaintiff  authorised  Darby  as  his  agent  to  make  any 
representation  to  Lunham  as  suggested.  The  proof  goes 
no  further  than  to  shew  that  the  plaintiff  {nnmiaed  Daibj, 
as  the  agent  of  the  defendant^  that  he  (the  plauuiff)  wodd 
sign  in  the  event  of  Lunham  having  ngned. 

But  even  if  there  were  evidence  of  such  authority*  so 
that  the  plaintiff  could  be  properly  said  to  have  induced 
Lunham  to  sign,  we  think  that  this  would  not  support  either 
the  plea  actually  pleaded,  or  any  other  valid  plea  which 
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(pursuant  to  the  leave  given  to  amend)  could  be  put  on  the        1857. 
record.  ^-^ 

The  law  with  respect  to  defences  founded  on  composi-  ^*^ 
tions  between  a  debtor  and  his  creditors  appears  not  to 
have  been  distinctly  defined  until  the  case  of  Oood  v» 
Ckeesman  (a).  It  used  to  be  sometimes  laid  down  that  a 
right  of  action  once  vested  could  only  be  barred  by  a 
release,  or  by  accord  and  satis&ction.  But  since  the  deci- 
sion of  that  case,  the  law  has  been  regarded  as  settled,  that 
a  composition  agreement,  by  several  creditors,  although  by 
parol,  so  as  to  be  incapable  of  operating  as  a  release,  and 
although  unexecuted,  so  as  not  to  amount  in  strictness  to 
a  satisffu:tion,  will  be  a  good  answer  to  an  action  by  a 
creditor  for  his  original  debt,  if  he  accepted  the  new  agree- 
ment in  satisfaction  thereof;  and  that  for  such  an  agree- 
ment there  is  a  good  consideration  to  each  creditor,  viz., 
the  undertaking  of  the  other  compounding  creditors  to  give 
up  a  part  of  their  claim.  But  no  such  agreement  can 
operate  as  a  defence,  if  made  merely  between  the  debtor 
and  a  single  creditor;  the  other  creditors,  or  some  of  them, 
must  also  join  in  the  agreement  with  the  debtor  and  vrith 
each  other,  for  otherwise  it  would  be  a  bare  contract  to 
accept  a  less  sum  in  satisfaction  of  a  greater,  which 
would  be  invalid  by  reason  of  want  of  consideration  for 
relinquishing  the  residue.  And  in  accordance  with  this 
doctrine  the  plea  put  on  the  record  in  the  present  case  was 
framed.  It  is  plain,  however,  that  it  has  failed  in  proof, 
for  no  other  agreement  by  way  of  composition  was  entered 
into  by  Lunham,  or  any  other  creditor,  than  that  which 
was  reduced  into  writing  by  the  composition  paper,  and 
which  certainly  was  not  any  agreement  with  the  plaintifi^, 
because  it  is  expressly  confined  to  those  who  shall  have 
signed  it 

(a)  2  B.  &  Aid.  328. 
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It  was,  however,  uiged  on  the  part  of  the  defendant, 
that  there  was  evidence  of  a  promise  by  the  plaintiff  to 
V.  sign  the  composition  paper  if  Lnnham  would  sign  it ;  and 

although  it  was  not  argued  that  such  a  promise  could  be 
pleaded  as  equivalent  to  an  actual  composition,  yet  it  was 
contended  that  as  by  such  promise  Lunham  had  been 
induced  to  compound,  the  plaintiff  was  e&topped  from 
bringing  his  action,  and  in  support  of  this  argument  Wood 
V.  Roberts  {a)  was  mainly  relied  on.  In  that  case  two 
creditors  of  the  defendant  had  agreed  to  accept  a  sum  by 
way  of  composition,  on  the  express  condition  on  the  part 
of  the  plaintiff,  that  he,  taking  for  himself  the  rest  of  the 
defendant's  property,  of  which  be  had  possessed  himself, 
would  also  discharge  the  defendant.  And  Abbott,  C.  J., 
ruled,  that  if  the  plaintiff,  by  undertaking  to  dischaige  the 
defendant,  had  induced  any  other  creditor  to  enter  into  a 
composition,  he  could  not  afterwards  enforce  his  claim, 
since  it  would  be  a  fraud  on  that  creditor.  But  it  appears 
to  us  that,  in  substance,  the  learned  Judge  only  ruled  (in 
accordance  with  the  doctrine  established  some  years  after- 
wards in  Good  v.  Cheesman)  that  the  agreement  by  the 
plaintiff  to  accept  the  composition  was  rendered  binding  on 
him  by  reason  of  the  good  consideration  arising  out  of  the 
agreement  of  the  other  creditors,  also  to  accept  it,  and  that 
if  it  were  held  otherwise  it  would  be  a  fi«ud  on  them. 

In  the  case  of  Butter  v.  Rhode$  (i),  which  was  also  cited 
on  the  part  of  the  defendant,  the  creditor  who  brought  the 
action  had  not  only  induced  the  other  creditors  to  execute 
a  composition  deed,  but  had  also  induced  the  debtor  to 
assign  all  his  property  to  a  trustee  for  the  benefit  of  hia 
creditors;  and  Lord  Kenyon  is  reported  to  have  ruled  that 
the  plaintiff,  who  had  refused  to  execute  the  deed,  could 
not  be  allowed  to  recede  from  what  he  had  done,  and  bring 

(a)  2  Stark.  417.  (b)  1  Esp.  236. 
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an  action  for  his  debt.     The  learned  Judge  appears  to        1857. 
have  relied  chiefly  on  the  circumstance  that  in  consequence      '^'^T^^ 
of  the  act  of  the  plaintiff  the  defendant  had  been  led  to        _•• 
part  with  all  his  property.     In  the  present  case  the  de- 
fendant was  not  induced  to  alter  his  position  in  any  way  by 
the  promise  of  the  plaintiff  to  sign  the  composition  paper. 
The  two  cases  may  thus  be  distinguished.     And  it  is  not 
necessary  to  consider  whether  the  ruling  of  Lord  Kenyan  is 
reconcileable  with  the  principles  established  by  the  later 
authorities. 

For  these  reasons  we  are  of  opinion  that,  though  the 
plaintiff  may  have  rendered  himself  liable  to  an  action  on 
the  breach  of  a  promise  to  sign  the  composition  paper,  he 
has  done  nothing  which  can  be  pleaded  as  a  defence  to  the 
present  action. 

Judgment  affirmed. 
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Secondly  to  the  residue  of  the  money  claimed :  Never 
indebted. 

Replications,  joining  issue  on  the  first  plea,  except  as  to 
the  said  sum  of  337.  Os.  8dL,  parcel,  &c.,  and  accepting  that 
sum  in  satis&ction,  &c. ;  and  taking  issue  on  the  second  plea. 

The  cause  was  tried  before  Martin,  B.,  at  the  London 
sittings  after  Hilary  Term,  1856,  when  the  following  evi- 
dence was  adduced.— The  case  then  set  out  the  notes  of 
the  learned  Jndge,  from  which  it  appeared  that  the  defend- 
ant who  was  a  tradesman,  had  called  a  meeting  of  his 
creditors  at  which  the  plaintiff  was  present ;  and  that  after 
a  statement  of  the  defendant's  affairs  a  composition  was 
proposed,  but  not  assented  ta  A  witness  named  Darby, 
(clerk  to  an  accountant  who  attended  the  meeting  for 
various  creditors  and  aflerwards  acted  for  defendant), 
deposed  as  follows: — **I  told  the  plaintiff  I  was  going 
round  to  the  different  creditors  to  get  them  to  sign  a  com- 
position paper  (a)  to  accept  10s.  in  the  pound.  He  looked 
over  the  list  of  creditors :  half  a  dozen  had  signed.  He 
asked  if  Mr.  Lunham  had  signed.  I  said  be  had  not. 
He  said  he  would  not  sign  until  Mr.  Lunham  had  signed. 


(a)  The  composition  paper  was 
as  follows  :— *^  Memorandum.  *— 
The  undersigned  creditors  of  An- 
drew Hind  of,  &c.,  Do,  and  each 
of  them  Doth,  in  consideration  of 
the  agreement  hereinafter  con- 
tained on  the  part  of  the  others 
of  ihem,  and  so  far  as  relates  to 
the  debt  due  or  growing  due  to 
himself,  or  nis  partner  or  partners, 
or  principal  or  principals,  agree 
with  the  others  of  them  and  also 
with  the  said  Andrew  Hind,  to 
accept  a  composition  of  10«.  in 
the  pound  in  full  satisfaction  and 


discharge  of  the  reapectire  debts 
owing  or  growing  due  to  them 
respectivelj  from  the  said  Andrew 
Hind,  secured  bj  approved  bills, 
payable  hj  three  equal  instal- 
ments of  three,  six  and  nine 
months  after  the  date  hereof, 
upon  condition  that  such  bills  be 
handed  to  the  several  creditors 
within  fourteen  days  from  the 
date  hereof.** — (It  was  then  pro- 
vided that  bills  and  securities 
already  given  should  be  delivered 
np.) — **  And  on  the  said  delivery 
of  such  approved  bills  for  the  said 
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I  left  bim  with  the  understanding  that  I  was  to  get  1867. 
Mr.  Lunham  to  sign  and  then  he  would  sign.  I  saw  "^"^^^ 
Mr.  Lunham  and  explained  the  matter  to  him.    I  am  not  9. 

.  .  1  Hind. 

quite  certain  whether  I  stated  what  the  plaintiff  had  said. 
He  made  an  appointment  for  the  next  morning,  and  he 
then  signed.  I  went  back  to  the  plaintiff  in  the  course 
of  a  few  days.  I  took  the  paper  with  me.  I  urged  him  to 
sign  in  compliance  with  his  promise.  He  looked  at  the 
paper  and  said  that  not  more  than  half  the  creditors  had 
signed.  He  inquired  whether  Church  and  Stubbs  had 
signed.  I  told  him  they  had  agreed  to  sign,  but  would  not 
do  so  unUl  the  rest  had  signed  or  agreed  to  sign.  I  said 
there  might  be  some  difficulty  in  getting  their  signature. 
He  said  that  if  they  signed  he  would ;  that  if  they  agreed, 
be  would  do  the  same.  I  reminded  him  that  he  had  said 
he  would  sign  if  Mr.  Lunham  signed.  He  still  objected. 
I  went  to  plaintiff  after  Church  and  Stubbs  had  signed :  I 
reminded  him  of  his  promises.     He  was  still  unwilling.*' 

The  learned  Judge  told  the  jury  that  if  they  believed 
that  the  plaintiff  had  agreed,  if  Lunham  would  take  lOs. 
in  the  pound,  to  do  the  same ;  and  that  such  agreement 
justified  a  representation  to  Lunham  to  that  effect;  and 
that  Lunham  was  induced  to  sign  and  did  sign  acting 
on  the  faith  of  that  representation,  then  they  were  to 
find  a  verdict  for  the  defendant ;  and  his  Lordship  left  it  to 
the  jury  to  say  whether  the  plaintiff  authorized  the  witness 
Darby  to  represent  to  Lunham  as  an  inducement  to  sign, 
that  he  the  plaintiff  would  sign  if  Lunham  would  sign.     The 

compofution,  the  said  creditors,  due,  claims,  and  demands  which 

for  the  consideration  aforesaid,  they  have  on  the  said  Andrew 

Do,  and  each  of  them  Doth,  for  Hind  or  which  he  has  giren  to 

himself  and  his  partner  or  part-  them  up  to  the  day  of  the  date 

ners,  hereby  agree  to  execute  an  hereof.** 

effectual  release  from  all  debts,  (Signed  by  Lunham  and  ten 

bills  of  exchange,  due  or  growing  other  creditors.) 
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jury  foand  a  verdict  for  the  defendant,  and  the  learned 
Judge  reserved  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  him  for  SSL  Os,  Sd.,  if  the  Court  should  be  of 
opinion  that  there  was  no  evidence  to  go  to  the  jury :  the 
plea  to  be  amended,  if  necessary. 

In  Easter  Term,  1856,  a  rule  nisi  was  granted  and  made 
absolute. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  rule  should  not  have  been  discharged* 


Knowles  argued  for  the  defendant  in  last  Michaelmas 
Vacation  (a)  (Nov.  28). — ^First,  there  was  evidence  to  sup- 
port the  plea.    It  was  proved  that  the  plaintiff,  by  Darby 
his  agent,  had  represented  to  Lunham  that  if  he  would  sign 
the  composition  paper,  the  plaintiff  would  also  sign  it;  and 
that  Lunham  was  induced  to  sign  the  paper  on  the  faith 
that  the  plaintiff  would  also  agree  to  the  composition. 
Secondly,  these  facts  constitute  a  good  answer  in  law  to 
the  action.    Good  v.  Cheesman  {b)  established  this  principle, 
that  where  there  is  an  agreement  between  a  debtor  and 
his  creditors  that  the  latter  shall  receive  a  composition, 
such  agreement,  though  unexecuted,  is  bindings  since  it 
constitutes  a  new  valid  contract,  the  consideration  for  which 
to  each  creditor  is  the  forbearance  of  the  rest    In  fFood  v. 
Roberts  (c)  Abbott,  C.  J.,  ruled  that  where  one  creditor,  by 
undertaking  to  discharge  his  debtor,  has  induced  another 
creditor  to  accept  a  composition,  the  former  cannot  after- 
wards enforce  his  claim,  since  it  would  be  a  fraud  on  that 
creditor.    In  Steinman  v.  Magnus  (d)  the  agreement  for  a 
composition  was  held  binding  on  the  creditor  who  sued, 
though  it  did  not  appear  that  he  had  actively  induced  any 

(a)  Before    Cocklntmj    C.    J.,  (b)  2  B.  &  Adol.  328. 

y^himan,J.,WilUamSjJ^Cramp-'         (c)  2  Stark.  417. 
ton,  J.,  Crmodery  J.,  and  WUUm,  J.  {d)  1 1  East,  890. 
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of  the  other  creditors  or  the  surety  to  sign  it.     In  Norman        1357, 
▼.  Thompson  (a),  Pottoek,  C.  B.,  said,  «  The  first  question  is 
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simply  whether  an  agreement  between  less  than  the  whole  ^v. 
number  of  the  body  of  the  creditors,  to  accept  a  composition 
is  binding  upon  those  parties  who  enter  into  that  agreement. 
I  do  not  think  that  there  is  any  ground  for  doubting  that 
such  an  agreement  is  binding.  It  is  a  good  consideration 
for  one  to  give  up  part  of  his  claim,  that  another  should 
do  the  same."  The  same  doctrine  was  recognised  by  Lord 
Kenyon  in  Butler  v.  Rhodes  (4). 

Petersdorfff  contriL — It  is  admitted  that  an  agreement 
between  the  debtor  and  two  or  more  of  his  creditors  to 
accept  a  composition,  is  binding  on  those  creditors  who 
sign  it ;  but  it  is  of  no  efiect  if  made  between  the  debtor 
and  a  single  creditor:  it  must  be  binding  as  amongst  the 
creditors  themselves.  The  allegation  in  the  plea,  that  it 
was  agreed  between  the  defendant  the  plaintiff  and  other 
creditors  of  the  defendant,  is  necessary  to  make  the  plea 
good,  but  it  was  not  proved.  The  plea  does  not  allege  a 
conditional  agreement  and  the  performance  of  the  condition, 
but  an  absolute  agreement  Now  the  agreement  on  the 
face  of  it  is  to  be  binding  only  on  the  ''undersigned** 
creditors.  It  was  proved  that  the  plaintiff  said  that  he 
would  not  sign  until  Lunham  had  signed;  but  not  that  he 
used  any  words  binding  him  to  sign  if  Lunham  would 
sign.  The  plaintiff  never  parted  with  his  right  to  elect 
whether  he  would  sign  or  not  after  Lunham  had  signed. 
This  is  not  like  the  case  where  a  creditor  has  not  signed, 
but  has  concurred  with  a  body  of  the  other  creditors  in 
agreeing  to  accept  the  composition,  on  the  faith  of  which 
the  debtor  and  the  other  creditors  have  been  induced  to 
alter  their  position,  as  in  Butler  v.  Rhodes  {b).  In  Good  v. 
(fl)  4  Exch.  755.  (h)  I  Esp.  236. 


940 


EXCHEQUER  REPORTS. 

1867.  Secondly  to  the  residue  of  the  money  claimed:  Never 

indebted. 

Replications,  joining  issue  on  the  first  plea,  except  as  to 
the  said  sum  of  33/L  Os.  8d,  parcel,  &c.,  and  accepting  that 
sum  in  satisfaction,  &c. ;  and  taking  issue  on  the  second  plea. 
The  cause  was  tried  before  Martin,  B.,  at  the  London 
sittings  after  Hilary  Term,  1856,  when  the  following  evi- 
dence was  adduced.— The  case  then  set  out  the  notes  of 
the  learned  Judge,  from  which  it  appeared  that  the  defend- 
ant who  was  a  tradesman,  had  called  a  meeting  of  bis 
creditors  at  which  the  plaintiff  was  present ;  and  that  after 
a  statement  of  the  defendant*s  affairs  a  composition  was 
proposed,  but  not  assented  ta     A  witness  named  Darby, 
(clerk   to  an  accountant  who  attended  the   meeting  for 
various    creditors   and   afterwards    acted  for   defendant), 
deposed  as  follows: — **I  told  the  plaintiff  I  was  going 
round  to  the  different  creditors  to  get  them  to  sign  a  com* 
position  paper  (a)  to  accept  IQs.  in  the  pound.     He  looked 
over  the  list  of  creditors :  half  a  dozen  had  signed.    He 
asked  if  Mr.  Lunham  had  signed.     I  said  he  had  not. 
He  said  he  would  not  sign  until  Mr.  Lunham  had  signed. 

(a)  The  composition  paper  was  discharge  of  the  respeciiTe  debts 

as  follows  : — ^^  Memorandum. —  owing  or  growing  due  to  them 

The  undersigned  creditors  of  An-  respectively  from  the  said  Andrew 

drew  Hind  of,  &c.,  Do,  and  each  Hind,  secured  bj  approved  bills, 

of  them  Doth,  in  consideration  of  pajable  by  three  equal  instal- 

the  agreement  hereinafter  con.  ments  of   three,  six    and   nine 

tained  on  the  part  of  the  others  months    after   the  date   hereof, 

of  them,  and  so  far  as  relates  to  upon  condition  that  such  bills  be 

the  debt  due  or  growing  due  to  handed  to  the  several  creditors 

himselfjornis  partner  or  partners,  within  fourteen  days  from  tbe 

or  principal  or  principals,  agree  date  hereof.** — (It  was  then  pro* 

with  the  others  of  them  and  also  vided  that   bills  and  securities 

with  the  said  Andrew  Hind,  to  already  given  should  be  delivered 

accept  a  composition  of  10«.  in  up.) — **And  on  the  said  delivery 

the  pound  in  full  satisfaction  and  of  such  approved  bills  for  the  said 
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I  left  him  with  the  understanding  that  I  was  to  get  1857. 
Mr.  Lunham  to  sign  and  then  he  would  sign.  I  saw  "^""^^^ 
Mr.  Lunham  and  explained  the  matter  to  him.    I  am  not  9. 

Hind. 

quite  certain  whether  I  stated  what  the  plaintiff  had  said. 
He  made  an  appointment  for  the  next  morning,  and  he 
then  signed.  I  went  back  to  the  plaintiff  in  the  course 
of  a  few  days.  I  took  the  paper  with  me.  I  urged  him  to 
sign  in  compliance  with  his  promise.  He  looked  at  the 
paper  and  said  that  not  more  than  half  the  creditors  had 
signed.  He  inquired  whether  Church  and  Stubbs  had 
signed.  I  told  him  they  had  agreed  to  sign,  but  would  not 
do  so  until  the  rest  had  signed  or  agreed  to  sign.  I  said 
there  might  be  some  difficulty  in  getting  their  signature. 
He  said  that  if  they  signed  he  would ;  that  if  they  agreed, 
be  would  do  the  same.  I  reminded  him  that  he  bad  said 
he  would  sign  if  Mr.  Lunham  signed.  He  still  objected. 
I  went  to  plaintiff  after  Church  and  Stubbs  had  signed :  I 
reminded  him  of  his  promises.     He  was  still  unwilling.** 

The  learned  Judge  told  the  jury  that  if  they  believed 
that  the  plaintiff  had  agreed,  if  Lunham  would  take  lOs. 
in  the  pound,  to  do  the  same ;  and  that  such  agreement 
justified  a  representation  to  Lunham  to  tiiat  effect;  and 
that  Lunham  was  induced  to  sign  and  did  sign  acting 
on  the  faith  of  that  representation,  then  they  were  to 
find  a  verdict  for  the  defendant ;  and  his  Lordship  left  it  to 
the  jury  to  say  whether  the  plaintiff  authorized  the  witness 
Darby  to  represent  to  Lunham  as  an  inducement  to  sign, 
that  he  the  plaintiff  would  sign  if  Lunham  would  sign.     The 

compoeition,  the  said  creditors,  due,  claims,  and  demands  which 

for  the  consideration  aforesaid,  they  have  on  the  said  Andrew 

Do,  and  each  of  them  Doth,  for  Hind  or  which  he  has  giTcn  to 

himself  and  his  partner  or  part-  them  up  to  the  day  of  the  date 

ners,  hereby  agree  to  execute  an  hereof." 

effectual  release  from  all  debts,  (Signed  by  Lunham  and  ten 

bills  of  exchange,  due  or  growing  other  creditors.) 

p  p  p  2 


943 


EXCHEQUER  REPOBTB. 

juiy  found  a  verdict  for  the  defendant,  and  the  learned 
Judge  reserved  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  him  for  3321  Os.  Sd.,  if  the  Court  should  be  of 
opinion  that  there  was  no  evidence  to  go  to  the  jury :  the 
plea  to  be  amended,  if  necessary. 

In  Easter  Term,  1856,  a  rule  niri  was  granted  and  made 
absolute. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  sud  rule  should  not  have  been  dischai^ed. 

Knawks  argued  for  the  defendant  in .  last  Michaelmas 
Vacation  (a)  (Nov.  28). — First,  there  was  evidence  to  sup- 
port the  plea.     It  was  proved  that  the  plaintiff,  by  Darby 
his  agent,  had  represented  to  Lunham  that  if  he  would  sign 
the  composition  paper,  the  plaintiff  would  also  sign  it;  and 
that  Lunham  was  induced  to  sign  the  paper  on  the  faith 
that  the  plaintiff  would  also  agree  to  the  composition. 
Secondly,  these  facts  constitute  a  good  answer  in  law  to 
the  action.    Good  v.  CheeMtnan  {b)  established  this  principle, 
that  where  there  is  an  agreement  between  a  debtor  and 
his  creditors  that  the  latter  shall  receive  a  composition, 
such  agreement,  though  unexecuted,  is  binding,  since  it 
constitutes  a  new  valid  contract,  the  consideration  for  which 
to  each  creditor  is  the  forbearance  of  the  rest    In  Wood  v. 
Roberts  (c)  Abbott^  C.  J.,  ruled  that  where  one  creditor,  by 
undertaking  to  dischaige  his  debtor,  has  induced  another 
creditor  to  accept  a  composition,  the  former  cannot  after- 
wards enforce  his  claim,  since  it  would  be  a  fraud  on  that 
creditor.     In  Steinman  v.  Magnus  (d)  the  agreement  for  a 
composition  was  held  binding  on  the  creditor  who  sued, 
though  it  did  not  appear  that  he  had  actively  induced  any 

(a)  Before    Cockbum,    C.    J.,  (h)  2  B.  &  Adol.  32S. 

Wightnum,J.,WUlianu,J^Cromp-         (c)  2  Stark.  417. 
ton,  J.f  Crowder,  J.,  and  WiUes,  J.         (d)  1 1  East,  890. 
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of  the  other  creditors  or  the  surety  to  sign  it.  In  Norman  l%61. 
V.  Thompson  {a\  PoUock,  C.  B.,  said,  «  The  first  question  is 
simply  whether  an  agreement  between  less  than  the  whole 
number  of  the  body  of  the  creditors,  to  accept  a  composition 
is  binding  upon  those  parties  who  enter  into  that  agreement. 
I  do  not  think  that  there  is  any  ground  for  doubting  that 
such  an  agreement  is  binding.  It  is  a  good  consideration 
for  one  to  give  up  part  of  his  claim,  that  another  should 
do  the  same.**  The  same  doctrine  was  recognised  by  Lord 
Kenyon  in  Butler  ▼.  Rhodes  (ft). 

Petersdotff,  contra. — It  is  admitted  that  an  agreement 
between  the  debtor  and  two  or  more  of  his  creditors  to 
accept  a  composition,  is  binding  on  those  creditors  who 
sign  it ;  but  it  is  of  no  effect  if  made  between  the  debtor 
and  a  single  creditor:  it  must  be  binding  as  amongst  the 
creditors  themselves.  The  allegation  in  the  plea,  that  it 
was  agreed  between  the  defendant  the  plaintiff  and  other 
creditors  of  the  defendant,  is  necessary  to  make  the  plea 
good,  but  it  was  not  proved.  The  plea  does  not  allege  a 
conditional  agreement  and  the  performance  of  the  condition, 
but  an  absolute  agreement.  Now  the  agreement  on  the 
face  of  it  is  to  be  binding  only  on  the  *' undersigned** 
creditors.  It  was  proved  that  the  plaintiff  said  that  he 
would  not  sign  until  Lunham  had  signed;  but  not  that  he 
used  any  words  binding  him  to  sign  if  Lunham  would 
sign.  The  plaintiff  never  parted  with  his  right  to  elect 
whether  he  would  sign  or  not  after  Lunham  had  signed. 
This  is  not  like  the  case  where  a  creditor  has  not  signed, 
but  has  concurred  with  a  body  of  the  other  creditors  in 
agreeing  to  accept  the  composition,  on  the  &ith  of  which 
the  debtor  and  the  other  creditors  have  been  induced  to 
alter  their  position,  as  in  Butler  v.  Rhodes  (b).  In  Good  v. 
(a)  4  Exch.  766.  (h)  1  Esp.  236. 
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indenture,  wbich  provided,  ^'  that  the 
defendants  might  take  and  use,  when- 
ever thej  should  consider  it  neces- 
sary or  expedient  for  maintaining 
the  navigation  of  the  canal  below 
the  seventh  lock,  so  much  of  the 
water  of  the  canal  as  they  should 
consider  necessary  or  expedient  for 
that  purpose,  subject  to  a  weeklv 
rent  of  101.  for  each  and  any  week 
or  part  of  a  week  in  which  the  water 
above  the  seventh  lock  should  be 
taken  or  used  bv  the  defendants  for 
the  purposes  above  mentioned." — 
On  two  occasions  boats,  having 
passed  through  the  seventh  lock, 
sunk;  in  order  to  raise  them,  the 
defendants  emptied  the  lock,  and  the 
part  of  the  canal  immediately  below 
the  seventh  lock ;  and  then,  having 
emptied  the  boats,  refilled  the  canal 
between  the  sixth  and  seventh  locks, 
by  opening  the  sluices  and  letting 
in  water  mm  above.  On  another 
occasion  the  water  having  been  let 
out  of  the  canal  between  the  seventh 
and  sixth  locks,  for  the  purposes  of 
enabling  the  defendants  to  get  at 
the  sixth  lock  to  repair  it,  the 
defendants  afterwards  refilled  that 
part  of  the  canal  by  letting  water 
down  from  above  the  seventh  lock. 

Heldy  that  using  the  water  for 
such  occasional  purposes  was  not 
taking  or  using  water  for  the  pur- 
pose of ''  maintaining  the  navigation 
of  the  canal"  below  the  seventh 
lock:  per  Aldereon^  B.,  and  Bram- 
loell,  B.  (Martin,  B.,  dissentiente). 
Llewellyn  and  Others  v.  The  Qm- 
pony  of  Proprietors  of  the  Sufonsea 
Canal  Navigation^  848 

CAPIAS  AD  SATISPACIBN- 
DUM. 

See  PBA.CTICE,  (?)• 

CABBIEB. 
i&tf  Bailwat  Comp^kt,  (2),  (3),  (4). 


CATTLEGATE. 
Bee  Gams. 


CEETIOBABI. 
See  Justice  or  the  Peace. 


CHAETEB-PABTT. 
See  Ship,  (1). 

(1).  Annexation  of  Custom. 

A  declaration  stated  that  by  char- 
ter-party, it  was  agreed  between  the 
defendant,  the  owner  of  a  ship  caDed 
the  "  Magrie,"  being  in  the  London 
Docks,  and  the  defendants,  that  the 
ship  should  load  a  certain  cargo,  and 
therewith  proceed  to  Hong  Kong 
and  deliver  the  same  on  being  paid 
freight:  "the  ship  to  be  consimed 
to  flie  charterer's  agents  in  ChiDa 
free  of  commission  on  this  charter." 
—Averments:    That   according  to 
the  custom  of  merchants  in  London, 
whenever  a  ship  chartered  in  London 
for  China  is  agreed  to  be  consigned 
to  the  charterer's  agents,  whether 
consigned  free  of  commission  on  that 
charter  or  not,  it  is  the  right  aild 
duty  of  such  agents  as  the  consig- 
nees of  the  ship,  to  procure  a  charter 
or  cargo  for  the  ship  for  any  voyage 
from  such  port;  and  thev  are  en- 
titled to  be  paid  the  usual  broker's 
commission  on  the  amount  of  freight 
payable  under  such  charter,  unless 
excluded  by  special  contract :  but  in 
case  the  owners  of  the  ship  procure 
a  charter  or  cargo  for  the  ship  for  a 
voyage  from  such  port  without  any 
de&ult  of  the  consignees,  the  con- 
signees are  entitled  to  the  broker's 
commission  on  any  freight  payable 
under  such  charter-party,  unless  such 
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right  is  excluded  bj  special  con- 
tract.—-Breach  :  That  although  the 
ship  was  loaded  and  arriyed  in  China, 
ana  the  plaintiffs'  agents,  as  consig- 
nees, performed  their  duty  free  of 
commission  on  the  outward  voyage 
and  cargo,  and  were  ready  to  procure 
a  charter  or  cargo  from  Hong  Kong; 
and  although  the  plaintiffs  performed 
all  conditions  precedent,  the  defend- 
ants would  not  permit  the  plaintiffs' 
agents  to  procure  a  chfuter  or  cargo 
for  any  voyage  from  Hong  Kong; 
and  the  defendant,  without  any  de- 
fault of  the  plaintiffs'agents,  procured 
a  cargo  to  the  United  Kingdom,  the 
usual  broker's  commission  on  which 
amounted  to  a  large  sum,  yet  the 
defendant  has  not  paid  or  allowed 
the  same  to  the  plaintiffs  or  their 
agents,  whereby  the  plaintiffs  were 
obliged  to  pay  their  agents  a  com- 
pensation in  respect  thereof. 

On  demurrer :  Held,  that  the  de- 
claration was  bad,  since  the  custom 
did  not  explain  or  annex  an  incident 
to  the  contract,  but  added  a  new 
term  to  it.  Also,  per  JBramwell^  B., 
that  thebreach  was  wrongly  assigned; 
for,  assuming  that  the  custom  could 
be  annexed  to  the  contract  as  a  usual 
term,  the  breach  should  have  been 
that  the  defendant  did  not  consign 
the  ship  to  the  plaintiffs'  agents  on 
the  usual  terms.  FhiUipps  and 
Others  V.  Briard,  21 

(2).  CkmdUian  Precedent 

The  stipulations  in  a  charter-parfy 
that  the  vessel,  bein^  tight,  staunch 
and  strong,  shall  sail  with  aU  con- 
venient speed,  are  not  conditions 
precedent  to  the  charterer's  obliga- 
tion to  load,  unless  by  the  breach  of 
such  stipulations  the  object  of  the 
voyage  is  wholly  frustrated.  Tarra- 
lochia  Y,  Richie^  183 

(3).  Condition  precedent — JUeratUm, 
The    defendant,    a  merchant    at 


Liverpool,  and  the  plaintiff  entered 
into  a  charter-party  in  the  following 
terms :  —  "It  is  mutually  agreed 
between  the  plaintiff  the  owner  of 
the  good  ship  *'  Zwaan '  now  at  Am- 
sterdam, ana  to  sail  from  thence  far 
Idverpooi  on  or  before  the  Ibth  of 
March  nexty  of  the  one  part,  and  the 
defendant,  the  charterer,  of  the  other 
part :  that  the  said  ship  being  tight, 
staunch  and  strong,  shall  with  all 
convenient  speed  be  made  ready," 
&c.,  as  in  the  usual  printed  form  of 
charter-party.  The  exception  was  as 
follows : —  "  Eestrictions  of  princes 
and  rulers,  the  dangers  and  accidents 
of  the  seas  and  navigation,  the  act 
of  Gk)d,  fire,  pirates,  and  enemies, 
throughout  this  charter-party  always 
excepted."  After  the  signing  of  the 
charter,  the  broker,  who  had  acted  for 
the  plaintiff,  wrote  in  the  margin,  to 
come  after  the  words,  "March  next," 
"  wind  and  weather  permitting  with 
cargo  or  in  ballast  for  ship's  be- 
nefit." He  then  took  the  charter 
to  the  defendant  and  told  him 
that  he  had  made  the  note  in  the 
margin  which  he  said  did  not  affect 
it.  The  defendant  said  that  the  note 
altered  the  matter  and  he  did  not 
know  that  he  would  then  accept  the 
charter,  and  he  ultimately  refused  to 
do  so.  The  ship  did  not  sail  from 
Amsterdam  in  consequence  of  what 
was  admitted  to  be  "  the  act  of 
God."— jgfeW:  First,  that  notwith- 
standing the  words  "throughout  this 
charter-party,"  the  sailing  of  the 
ship  from  Amsterdam  on  the  15th 
Mu^;h  was  a  condition  precedent  to 
the  obligation  of  the  defendant  to 
take  and  load  the  ship.  Secondly, 
that  the  charter-party  was  avoided 
by  the  alteration  so  made  in  the 
margin. 

To  a  declaration  on  the  above 
charter-party  alleging,  as  a  breach, 
that  the  defendant  made  default  in 
loading  the  agreed  cargo  and  wholly 
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refused  to  load  the  ship  or  otherwise 
perform  the  contract,  and  wholly  re- 
pudiated the  said  charter-party,  the 
defendants  pleaded  setting  out  the 
charter-party,  by  which  it  appeared 
that  it  was  warranted  that  the  vessel 
should  sail  jfrom  Amsterdam  to  Liver- 
pool on  the  15th  of  March,  and 
alleged  that  the  vessel  did  not  sail 
from  Amsterdam  on  or  before  the 
15th  of  March.  The  plaintiff  replied 
to  this  plea  that  before  the  time  of 
the  sailing  of  the  ship  from  Amster- 
dam, the  defendant  refused  and  de- 
clined to  load  the  ship  or  otherwise 
Serform  the  charter-party.  Held,  on 
emurrer,  that  the  replication  was 
bad.  Orooehewit  v.  Fletcher  and 
Another,  893 

(4).  Meaning  of  term  ^^  Dispatched^ 

The  plaintiff  and  defendant  agreed 
by  charter-party  that  the  plaintiff's 
vessel  should  sail  to  Sydney  and 
Moreton  Bay,  and  thence  proceed  to 
Gallao,  Peru,  where  the  captain  should 
report  his  arrival  to  Messrs.  G.,  who 
should  send  the  captain  orders  for 
loading  a  cargo  of  guano  at  the 
Chincha  Islands,  to  wnich  place  the 
vessel  should  at  once  proceed;  and 
after  completing  her  loaaing,  proceed 
to  any  safe  port  in  the  XJnitea  King- 
dom :  freight  to  be  paid  at  the  rate 
of  4Z.  sterling  per  ton  weight  of 
guano.  "  The  ovmers  yu(»rantee  that 
Jor  thejreiyht  of  4i.  per  ton,  the  ship 
shall  he  dispatched  from  Australia 
within  21  days  (sfter  arrival;  if  de- 
tained over  21  days  &c.  3/.  10«.  per 
ton  to  be  the  rate  of  freight.  If  or- 
dered from  Sydney  to  Moreton  Bay 
the  time  so  occupied  not  to  be 
reckoned  in  the  days  as  above."  The 
vessel  sailed  from  Liverpool  on  the 
5th  July,  1853,  and  anchored  inside 
Sydney  Heads  on  the  25th  October, 
1853.  She  was  ordered  to  Moreton 
Bay,  but  bad  weather  and  the.  insub- 
ordination of  a  portion  of  the  crew 


grevented  the  vessel  from  leaving 
ydney  Harbour  until  the  4th  No- 
vember, when  she  proceeded  on  her 
voyage,  aiid  on  the  12th  anchored 
inside  the  Flanders  Eocka  and  out- 
side Moreton  Bav.  She  was  taken 
in  charge  of  a  pilot  up  the  chamiel 
and  on  the  14tn  arrived  at  her  an- 
chorage where  she  remained  untQ 
the  5th  December.  Some  of  the 
crew  having  deserted  and  others  re- 
fused to  work,  the  remainder  was  not 
sufficient  to  navigate  the  vessel  safdy 
to  Callao,  and  no  addition  to  the  crew 
could  be  procured  at  Moreton  Bay. 
On  the  5th  December  the  master 
caused  the  anchor  to  be  got  up  and 
the  sails  set  bv  the  men  who  were 
willing  to  work,  with  the  assistance 
of  the  harbour  master  and  pilot's 
crew,  and  the  vessel  proceeded  on 
her  voyage  to  Callao,  but  shortly 
afterwards  stopped  from  the  wind 
failing.  During  the  night  several 
of  the  seamen  deserted.  On  the  6th 
the  vessel  proceeded  some  distance 
further,  when  the  greater  part  of  the 
crew  refused  to  proceed  to  Callao,  on 
the  ground  that  the  ship  was  not  suffi- 
ciently manned,  and  they  compelled 
the  captain  to  return  to  Sydney.  The 
vessel  arrived  at  Sydney  on  the  12th 
December  and  remained  there  until 
the  6th  January,  1854,  when  sbo 
sailed  to  Callao,  where  she  ultimately 
arrived  and  brought  home  a  careo  of 
guano. — JEeld,  that  under  the  above 
circumstances,  the  ship  was  not  dis- 
patched  from  Australia  within  twenty- 
one  days  after  her  arrival,  and  con- 
sequently that  the  plaintiff  was  not 
entitled  to  the  freight  of  4^.  per  ton. 
Sharp  V.  Gibbs,  801 

(5).  OhUgation  to  procure  JPass  to 

Load, 

Declaration  on  a  charter-party, 
whereby  it  was  agreed  between  the 
plaintiffs,  owners  of  a  vessel  called 
the  "Brevet,"  and  the  defendants, 
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that  the  vessel  should  sail  to  Mel- 
bourne and  thence  proceed  to  the 
port  of  Callao,  Peru,  where  the 
captain  should  report  his  arrival  to 
Messrs.  G*.  &  Co. :  that  the  vessel 
being  then  tight,  staunch,  strong, 
and  well  conditioned  for  the  voyage, 
Messrs.  G-.  &  Co.  should  send  the 
captain  orders  for  loading  a  cargo  of 
guano  at  the  Chincha  Islands,  to 
which  place  the  vessel  should  at 
once  proceed,  calling  on  her  way  at 
Pisco  to  obtain  the  necessary  pass  to 
load,  which  should  be  given  to  the 
captain  by  the  charterers*  agents,  free 
of  expense  within  twenty-four  hours 
of  his  application. — Breach :  that  the 
defendants  made  default  in  providing 
the  agreed  guano,  and  only  provided 
an  insufficient  and  less  quantity. — 
Plea:  that  the  port  of  Callao  and 
the  Chincha  Islanda  are  a  part  of  the 
Eepublic  of  Peru,  and  that  by  the 
laws  of  that  Eepublic  every  vessel 
proceeding  from  Callao  to  the  Chincha 
Islands,  for  the  purpose  of  taking  on 
board  a  cargo  of  guano,  is  obliged  to 
procure  from  the  said  government  a 
written  pass  to  do  so,  and  the  said 
vessel  could  not  lawfully  have  pro- 
ceeded from  Callao  to  the  Chincha 
Islands  without  such  pass :  that  the 
vessel  was,  after  her  arrival  at  Cal- 
lao, surveyed  by  officers  of  the  said 
government,  and  the  said  government 
did,  upon  the  report  of  the  said  sur- 
veyors, refuse  to  give  such  pass,  or 
to  allow  the  vessel  to  proceed  to 
the  Chincha  Islands :  and  thereupon 
certain  reparations  were  done  to  the 
vessel  bv  the  plaintiffs  at  Callao,  and 
the  said  government  did  afterwards 
give  a  written  pass  for  the  vessel  to 
proceed  to  the  said  Island,  to  take 
in  a  cargo  of  guano,  but  upon  the 
condition  expressed  in  the  pass  that 
more  guano  should  not  be  placed  on 
board  than  would  make  tne  vessel 
draw  eighteen  and  a  half  feet  of 
water :  that  the  vessel  did,  by  virtue 


of  such  pass  proceed  to  the  Chincha 
Islands,  and  the  defendants  caused 
to  be  loaded  on  board  her  sufficient 
guano  to  make  her  draw  eighteen 
and  a  half  feet  of  water,  and  they 
could  not  without  violating  the  laws 
of  the  said  Eepublic  have  loaded  a 
greater  quantity,  and  if  they  had 
done  so  the  vessel  and  cargo  would 
have  been  liable  to  seizure  by  the 
said  government.  —  Held,  on  de- 
murrer, that  the  plea  was  bad,  since 
the  obligation  was  on  the  defendants 
to  procure  the  proper  pass,  and  it 
was  not  alleged  that  they  were  pre- 
vented frt>m  so  doing  by  reason  of 
the  vessel  not  being  well  conditioned. 
Kirk  and  Others  v.  Oibbs  and  Others, 
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Under  7^8  Oeo.  4,  o,  IxxviL 

By  7  &  8  Geo.  4,  c.  Ixxvii.,  s.  2,  no 
person  shall  be  capable  of  acting  as  a 
commissioner  in  the  execution  of  that 
Act,  who  shall  be  interested  in  any 
contract  for  furnishing,  supplying  or 
selling  any  article,  matter  or  thing 
to  be  employed  or  made  use  of  for 
the  purposes  of  the  Act. 

Seld,  that  a  person  who  had  con- 
tracted with  former  commissioners 
to  sell  a  plot  of  land  to  be  used  for 
the  purposes  of  the  Act  was  not 
disqualified  from  acting  though  the 
conveyance  had  not  been  executed. 
WoolUy  V.  Kay,  307 


COMMON  LAW  PEOCEDUEE 
ACT,  1852. 

See  Costs,  (2). 

Pleading,  II.  (1). 
Pbactice,  (1),  (3). 

Proceeding  against  British  Subject  out 
of  Jurisdiction. 

In  November,  1852,  the  plaintiff's 
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attorney  issued  against  the  defendant 
a  writ  of  summons  in  the  form  pre- 
scribed by  the  18th  section  of  the 
Common  Law  Procedure  Act,  1862, 
for  service  on  a  British  subject  re- 
siding out  of  the  jurisdiction.  In  the 
following  March  the  defendant's  at- 
torney entered  an  appearance.  The 
plaintiff*s  attorney  not  being  aware 
that  an  appearance  was  entered,  from 
time  to  time  renewed  the  writ,  and 
on  the  31st  March  served  the  de- 
fendant, who  had  always  resided  in 
England,  with  a  copy  oi  the  renewed 
writ. 

Heldy  that  there  was  no  ground 
for  setting  aside  the  proceedings. 
Oreen  v.  Braddyll^  69 

A  British  subject  residing  out  of 
the  jurisdiction,  having  been  served 
with  a  writ  of  summons,  under  the 
18th  section  of  the  Common  Law 
Procedure  Act,  1852,  and  not  having 
appeared,  a  Judge's  order  was  made 
that  the  plaintiff  should  be  at  liberty 
to  proceed.  Judgment  was  signed 
on  the  28th  of  November.  The  de- 
fendant on  the  12th  March,  applied 
to  set  aside  the  proceedings  on  the 
ground  that  the  cause  of  action  did 
not  arise  within  the  jurisdiction  of 
the  Court.  JELeld^  that  the  June's 
order  was  not  void,  and  the  defendant 
not  having  come  within  a  reasonable 
time,  the  rule  was  refused.  JECtUton 
V.  Whitehouse,  32 

(2).  Aholition  of  Wriii  qf  Error. 

The  provisions ,  in  the  Common 
Law  Procedure  Act,  1852,  relating 
to  the  abolition  of  writs  of  error  do 
not  apply  to  judgments  of  outlawry 
in  civil  suits.  Ardimg  and  Another  v. 
Hohner^  85 

COMMON  LAW  PEOCEDUBE 
ACT,  1854. 

See  Bill  oi*  Exchange,  (4). 
Yevdob  akb  Yekbsi. 


(1).  Equitable  Plea, 

On  a  motion  for  a  rule  to  shew 
cause  why  an  equitable  plea  should 
not  be  aUowed,  the  Coiurt  directed 
that  an  option  should  be  given  to 
the  plaintiff  of  having  the  issue  tried 
by  tne  Court. 

Tti  an  action  upon  a  covenant 
binding  the  defendant  not  to  nrac- 
tice  in  S.,  the  Court  allowea  an 
equitable  plea  that  as  between  the 
defendant  and  the  plaintiff  the  part 
of  S.,  in  which  the  defendant  prac- 
tised, had  always  been  treated  as 
being  in  S.  M.,  and  that  it  was  not 
intended  by  the  parties  to  restrain 
the  defenduit  from  practising  in  the 
part  of  S.  in  question ;  and  that  the 
covenant,  as  set  forth  in  the  declar 
ration,  was  so  framed  by  mistake. 
Luce  V.  Lsod,  245 

To  a  declaration  for  freight  and 
porterage  for  the  conveyance  of 
goods,  the  defendants  pleaded  by 
way  of  equitable  defence  as  to 
47?.  0*.  W.,  parcel,  Ac,  that  the 
plaintiff's  claim  was  for  work  done 
Dy  him  as  a  lighterman :  that  in  the 
course  of  such  employment  the 
plaintiff  agreed  to  convey  on  a  cer- 
tain river  a  quantity  of  coal  of  the 
defendants :  that  the  coal  was  utterly 
lost  through  the  nesligence  and  im- 
proper conduct  of  the  plaintiff  and 
that  the  cost  price  of  the  ccwl  bo 
lost  was  47Z.  Oe.  6^.,  which  the 
defendants  claim  equitably  to  set  off 
against  the  sum  pleaded  to,  and  say 
that  the  said  sums  are  equal  in 
amount. 

Held,  that  the  subject-matter  of 
the  plea  could  not  be  nleaded  bj 
way  of  equitable  defence,  out  merely 
afforded  ground  for  a  cross  action. 
Stimeon  v.  Hall  and  Another,      831 

(2).  Equitable  BepUeaOan. 

To  a  plea  of  the  Statute  of  Limi- 
tations, in  an  action  of  trespass  or 
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trespass  on  the  case,  the  plaintiff 
will  not  be  allowed  to  reply  as  an 
equitable  answer,  under  s.  86  of  the 
Common  Law  Procedure  Act,  1864, 
that  the  trespasses,  &c.,  were  under- 
ground, and  had  been  fraudulently 
concealed  from  the  plaintiff  till 
within  six  years  before  suit.  Htm^ 
tery.  Qibbatu,  469 

Declaration  against  executors,  for 
eoods  sold,  work  done  and  money 
lent  by  the  plaintiff  to  their  testator. 
Pleas. — First  the  Statute  of  Limita- 
tions. Secondly,  a  set-off  of  money 
due  fi^m  the  plaintiff  to  the  testator 
for  the  use  and  occupation  of  pre- 
mises, money  lent,  money  paid,  &c, 
— Beplication  on  equitable  grounds 
to  first  plea :  that  the  testator  be- 
queathed his  real  and  personal  estate 
to  the  defendants  upon  trust,  to  pay 
his   funeral   and  testamentary  ex- 

Eenses,  and  debts  and  legacies,  to 
old  the  residue  in  trust  for  the 
plaintiff  and  his  other  children  in 
equal  shares. — Eeplication  on  equi-, 
table  grounds  to  second  plea :  tliat 
the  testator  beoueathed  to  the  plain- 
tiff and  his  other  children  certain 
sums  of  money,  and  declared  by  his 
will,  that  the  monies  and  other 
effects  then  already  advanced  and 
delivered  by  him  to  his  children 
were,  and  should  be  deemed,  ad- 
vancements ;  and  that  they  should 
not  be  required  to  account  for  the 
same.  Averment, — That  the  alleged 
causes  of  set-off  were  money  and 
effects  then  already  advanced  and 
delivered  by  the  testator  to  the 
plaintiff. 

Meld,  on  demurrer,  that  the  rfepli- 
cations  were  bad.  Qidliver  v.  JriU 
liam  Qidliver  and  Others,  JExecutars 
of  Thomas  Gulliver,  deceased,      174 

Declaration  on  the  statute  4  Anne, 
c.  16,  s.  27,  by  one  tenant  in  com- 
mon against  another  for  not  account- 
ing tor  rent  received  by  him.  Plea : — 


That  before  the  receipt  of  the  rents, 
the  plaintiff  and  defendant,  by'  in- 
denture, demised  the  premises  to 
W.  for  a  term  of  600  years,  which 
by  divers  mesne  assignments  vested 
in  the  defendant.  Eouitable  repli- 
cation : — ^That  the  indenture  was  a 
mortgage  to  secure  a  simi  of  money 
and  mterest ;  that  the  defendant 
received  more  than  sufficient  to  pay 
the  mortgage  debt,  interest  and 
costs,  and  he  accordingly  paid  the 
same. 

Held,  that  the  Court  could  not 
deal  with  the  replication,  since  they 
had  no  power  to  compel  a  reconvey- 
ance; tnerefore  they  ordered  it  to 
be  struck  out.  Qorley  v.  Oorley,  144 

(8).  Amendment  hy  Judge  at  Nisi 

JPrius. 

Though  by  the  Common  Law 
Procedure  Act,  1864,  s.  96,  a  Judge 
on  the  trial  is  bound  to  make  such 
amendments  as  are  necessary  for 
determining  the  real  question  be- 
tween the  parties,  and  the  Court  has 
power  to  review  his  decision  in  re- 
fusing an  amendment,  if  injustice 
has  been  done  by  such  refu^,  yet 
the  Court  in  general  will  not  inter- 
fere to  control  the  exercise  of  the 
Judge's  discretion. 

l£mble,  that  the  proper  course  is 
for  the  party  aggrieved  by  the 
Judge's  refusal  to  amend,  to  make 
an  application  to  the  Court  for  leave 
to  amend. 

An  action  having  been  brought 
on  a  contract  to  convey  smuggled 
goods  to  New  York,  the  Judge  at 
the  trial  refused  an  amendment, 
saying  he  would  not  assist  the  plain- 
tiff to  enforce  a  contract  to  defraud 
a  foreign  government.  The  plaintiff 
was  nonsuited.  A  rule  to  set  aside 
the  nonsuit  or  for  a  new  trial,  on 
the  ground  that  the  Judge  ought  to 
have  allowed  the  amendment,  was 
discharged.  Brenntm  v.  Howard,  138 
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Libel.  The  declaration  stated 
that  the  defendant  wrote  and  pub- 
lished of  the  plaintiff  that  '*  a  receipt 
was  obtained  from  the  defendant 
by  fraudulent  means,  and  that  the 
plaintiff  was  cognizant  of  such 
fraud."  The  Jud^  at  the  trial  al- 
lowed the  declaration  to  be  amended 
by  introducing  the  letter,  alleged  to 
contain  the  Ubel,  with  the  words 
*'  meaning  thereby ' '  immediately 
before  the  libel  charged  in  the  de- 
claration. 

Held,  that  the  amendment  was  pro- 
perly made.    Saunder$  y.  BaUy  402 

(4).  Diseavety  of  Documents. 

The  Court  will  not,  under  the 
50th  section  of  the  Common  Law 
Procedure  Act,  1854,  order  a  de- 
fendant '*  to  answer  on  affidavit  what 
documents  he  has  in  bis  possession 
or  power  relating  to  the  matters  in 
dispute,  and  whether  he  objects,  and 
on  what  grounds,  to  the  production 
of  such  as  are  in  his  possession,** 
where  the  defendant  has  furnished 
the  plaintiff  with  an  abstract  of  an 
account,  and  informed  him  that  it 
was  taken  from  a  particular  book 
which  contained  all  the  entries  re- 
lating to  the  matters  in  dispute 
between  them. 

Per  Bramwell,  B.,  it  is  necessary 
in  order  to  obtain  a  rule  under  this 
section,  that  the  applicant  should 
shew  the  existence  of  the  document, 
the  production  of  which  is  sought 
for.  Henry  Bray,  Administrator  of 
James  Bray,  y.  Finch,  468 

(5).  Oamishment. 

The  general  lien  of  an  attorney 
on  a  judgment,  for  costs  due  from 
his  client,  does  not  prevail  over  an 
attachment  under  the  garnishee 
clauses  of  the  Common  Law  Pro- 
cedure Act,  1854.  Hough  v.  Ed- 
icards,  171 


A.  sold  goods  to  6.,  to  be  paid 
for  by  bills  of  exchange  at  certain 
future  periods.  Before  the  biUa 
were  due  C.  recovered  a  judgment 
against  A.,  and  obtained  a  Judge's 
order  under  the  61st  section  of  the 
Common  Law  Procedure  Act,  1854, 
for  attachment  of  the  debt  due  from 
B.  to  A.,  and  to  shew  cause  why  B. 
should  not  p^  C.  the  debt  due  from 
B.  to  A.  Upon  this  order  being 
served  on  B.,  ne  gave  C.  a  promis- 
sory note  payable  by  instalments 
for  the  amount  of  the  debt  due  to 
A.  No  further  proceedings  were 
taken  imder  the  attachment.  A. 
afterwards  became  bankrupt. — Held, 
that  the  debt  due  from  B.  to  A.  was 
not  discharged  by  the  promissory 
note  given  by  B  to  C,  and  con- 
sequently that  A.'s  assignees  were 
entitled  to  recover  it  from  B. 

Semble,  that  payment  by  the  gar- 
nishee to  the  judgment  creditor  upon 
notice  of  the  attachment,  is  no  dis- 
charge of  the  debt  due  from  the 
famishee  to  the  judgment  debtor, 
ut  there  must  be  a  Judge's  order 
for  payment.  Turner  and  Another, 
Assignees  ofB.  Griffith  a  Bankrupt, 
V.  Thomas  Jones,  878 

COMMITMENT. 

See  QiiMiva. 

Vaobaitt  Act. 

COMPANIES'  CLAUSES  CON- 

SOLIDATION  ACT,  1845, 

(8  &  9  VICT.  c.  16). 

See  JoDTT  Stock  CoicPAjerr. 

Bemuneration  of  Secretary  of 
Company, 

Under  the  91st  section  of  the 
"Companies  Clauses  Consolidation 
Act,  1845,*'  the  determination  as  to 
the  remuneration  of  the  secretary  of 
a  Company  is  to  be  exercised  only 
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at  a  general  meeting.  But  it  is  no 
answer  to  an  action  by  a  secretary 
for  his  salary  that  no  determination 
as  to  such  sfiJary  had  ever  been  exer- 
cised at  any  general  meeting  of  the 
Company.  JBill  v.  The  JDarenth  Val- 
ley Itailway  Company^  305 

COMPOSITION. 

See  Bill  op  Exchaitoe  (3). 

A^eement  between  Oreditors  and  their 

Debtor. 

In  an  action  for  goods  sold,  to 
which  the  defendant  pleaded  an 
agreement  between  the  defendant 
and  the  plaintiff  and  divers  other 
creditors  of  the  defendant  to  accept 
a  composition,  it  was  proved  that 
the  defendant  called  a  meeting  of 
his  creditors  at  which  the  plaintiff 
was  present  and  a  composition  was 
proposed  but  not  arranged.  A  wit- 
ness, who  was  clerk  to  an  accountant 
employed  by  the  defendant,  stated 
that  he  afterwards  shewed  the  plain- 
tiff a  composition  paper,  which  had 
already  been  signea  by  some  of  the 
creditors,  and  requested  him  to  si^n 
it  also.  This  paper  purported  to  be 
a  memorandum  by  which  each  of  the 
undersigned  creditors  in  considera- 
tion of  the  agreement  therein  con- 
tained on  the  part  of  the  others, 
agreed  with  the  others  and  also  with 
the  defendant,  to  accept  a  composi- 
tion of  10«.  in  the  pound,  by  ap- 
proved bills,  and  on  the  receipt  of 
such  bills  to  execute  a  release.  The 
witness  further  stated  that  after 
looking  over  the  list  of  creditors, 
the  plaintiff  asked  if  L.  had  signed, 
and  on  being  answered  in  the  nega- 
tive, he  said  he  would  not  sign  till 
L.  had  signed.  The  witness  pro- 
ceeded to  state  that  he  left  the 
plaintiff  with  the  understanding  that 
he  was  to  get  L.  to  sign  and  then 
the  plaintiff  would  sign.     That  the 


witness  afterwards  saw  L.  and  ex- 
plained the  matter  to  him  and  pro- 
cured him  to  sim  the  paper,  and 
that  he  afterwards  saw  the  pkintiff 
and  claimed  the  performance  of  his 

Eromise  to  sign  if  L.  had  signed, 
ut  the  plaintm  refused  to  do  so. 
Held:  In  the  Exchequer  Cham- 
ber, first,  that  there  was  no  evidence 
for  the  jury  that  the  plaintiff  had  in- 
duced li.  to  si^  the  composition 
paper  on  the  fiuth  that  the  plaintiff 
would  afterwards  sign  it.  Secondly, 
that  even  if  the  plaintiff  had  so  in- 
duced L.  to  sign,  that  would  not 
have  constituted  any  answer  in  law 
to  the  action.    Boyd  v.  Hjind^     938 

CONCUERENT  JURISDIC- 
TION. 

See  CouiTPT  Couet,  (2). 


CONDITION. 

5tftf  CONTBACT,  (2). 

Lakdlobd  and  TEirA»T,(l),(2). 
Railway  Company. 


CONDITION  PRECEDENT. 
See  Chabtbb-pabty,  (2),  (3). 

CONTRACT. 

See  COMMISSIOKBB. 

Railway  Company,  (4). 

(I).  Salary  at  a  certain  Bate  per 
Month, 

The  defendant  having  contracted 
with  the  Lords  of  the  Admiralty  to 
provide  a  steam-vessel  for  exploring 
the  river  Niger,  wrote  to  the  plain- 
tiff as  follows : — "  I  am  willing  to 
give  you  the  command  of  the  steamer 
destined  for  an  exploring  and  trad- 
ing voyage  up  the  river  Niger  and 
its  tributaries.    Your  pay  to  be  at 
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the  rate  of  60/.  per  month,  commen- 
cing from  the  Ist  December,  1858, 
and  a  commission  of  20  per  cent,  on 
the  net  proceeds  of  the  produce  jou 
may  bring  down."  In  reply,  the 
plaintiiF  wrote  to  the  defendant  as 
iollows : — "  In  answer  to  your  letter 
of  yesterday  offering  me  the  com- 
mand of  the  vessel  to  go  out  in  a 
trading  and  exploring  voyage  to  the 
river  Niger  and  its  tributaries  at  a 
fixed  pay  of  50/.  per  month  and  20 
per  cent,  on  the  net  proceeds  of  the 
goods  obtained,  I  beg  leave  to  say 
that  I  accept  the  service  and  the 
terms,  vou  mention."  The  vessel 
proceeded  up  the  Niger  under  the 
command  of  the  plaintiff  as  far  as 
Dagbo,  when  the  plaintiff  refused 
to  proceed  further  and  abandoned 
the  command. 

Held^  that  this  was  not  an  entire 
contract  for  the  whole  voyage,  but  a 
contract  which  gave  a  cause  of  action 
for  the  salary  as  each  month  arose, 
and  which,  when  once  vested,  was 
not  subject  to  be  lost  or  divested  by 
the  pbuntiff's  desertion  or  abandon- 
ment of  the  contract.  Taylor  v. 
Laird,  266 

(2).  Implied  Condition. 

Upon  a  contract  for  the  sale  of 
an  agreement  for  a  lease,  it  is  not 
an  implied  condition  that  the  lessor 
has  power  to  grant  the  lease.  Ein- 
trea  v.  Ferston,  857 

(3).  Warranty, 

The  plaintiff  and  defendant,  by 
their  agent,  contracted  as  folloWs : — 
"  Sold  for  W.  to  H.  400  tons,  pro- 
vided  the  same  be  shipped  for  seller's 
account  more  or  less  Aracan  Necren- 
sie  rice  at  11^.  %d.  per  cwt.  for  Ne- 
crensie,  or  at  11«.  per  cwt.  for  La- 
rong,  the  latter  quantity  not  to  ex- 
ceed 50  tons,  or  else  at  the  option  of 
buyers  to  reject  any  excess,  to  be 
paid  fbr  by  cash  on  arrival  of  the 


vessel  at  the  port  of  caU  on  delivery 
of  the  bill  of  lading,  charter-party 
and  policy  of  insurance,  insuranoe 
effected  to  the  full  amount  of  the 
invoice."  The  vessel  loaded  285  tons 
of  Larong  and  150  tons  of  Latourie 
rice. 

Held,  first,  that  the  contract  did 
not  contain  a  warranty  that  the  rice 
should  consist  of  Aracan  Necrenaie 
rice,  but  that  the  contract  was  con- 
ditional upon  a  cargo  of  Aracan 
Necrensie  rice  being  shipped  on 
seller'-s  account. 

Secondly,  that  the  buyers  were 
not  entitled  to  the  delivery  either  of 
the  whole  cai^o  or  of  the  Larong 
rice,  because  the  contract  was  for  an 
entire  cargo  which  would  substan- 
tially satisfy  the  description  of  Ara- 
can Necrensie  rice.  Vemede  and 
Others  v.  Weber,  811 

CONVETANCEL 

See  Dbaik. 
Mike  (3). 

CONVICTION. 
See  Oamino. 

COPYHOLD. 
See  Borough  English. 

Ga)£B. 

Rnee  on  Allotment. 

In  1766  an  Act  was  passed  for 
allotting,  dividing,  inclosing,  and 
draining  fens  within  the  manor  and 
parish  of  Bourn.  It  recited,  amongst 
other  things,  that  there  were  within 
the  manor  certain  open  fields  and 
certain  large  fens,  that  the  Earl  of 
Exeter  was  lord  paramount  of  the 
manor  of  Bourn,  and  a  oonsiderable 
proprietor  of  lands  in  the  fields,  Ac^ 
ana  also  of  several  commonable  cot* 
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tages  within  the  said  manor;  that  G-. 
Pochin  was  lord  of  the  manor  of 
Bourn  Abbotts,  being  a  distinct 
manor  with  the  said  manor  of  Bourn ; 
and  also  a  proprietor  of  lands  and  of 
commonable  cottages  within  the  said 
manor,  and  that  divers  other  persons 
were  owners  and  proprietors  of  the 
residue  of  the  lands  and  commonable 
cottages  within  the  said  manor ;  and 
that  the  said  Earl  and  G.  Pochin,  as 
lords  of  the  manors,  were  owners  of 
the  soil  of  the  said  several  fields, 
fens,  and  commons,  and  the  said 
several  proprietors  were  entitled  to 
the  herbage  thereof ;  that  the  owners 
and  proprietors  of  the  said  common 
fens  were  desirous  that  the  same 
should  be  divided  aud  inclosed  and 
allotted  to  the  several  owners  and 
proprietors  thereof,  and  to  the  per- 
sons having  right  of  common  and 
other  interest  therein,  in  lieu  of,  and 
in  proportion  to  their  several  respec- 
tive interests  and  right  of  common. 
Bj  sect.  6  it  was  enacted,  that  the 
commissioners  "shall  set  out  and 
allot  the  fields  and  meadows  in  man- 
ner therein  mentioned,  that  is  to  say, 
to  the  Earl  as  lord  paramount  three 
acres,  as  a  compensation  for  his  right 
to  the  waste  in  the  fields  and  hamlets 
in  the  parish  of  Bourn ;  and  the  re- 
sidue of  the  fields  and  meadows 
amongst  the  persons  entitled  to 
lands,  property,  and  right  of  common 
therein :  and  shall  also  set  out  and 
allot  the  fens,  in  the  first  place 
twenty  acres  to  the  lords  of  the  said 
manors,  in  lieu  of  their  brova^e  and 
rights  to  the  wastes  and  soil  in  the 
said  fens,  viz. :  ten  acres  to  the  said 
Earl  as  lord  paramount,  five  acres  to 
the  said  Earl  as  lord  of  the  copyhold 
manor  of  Bourn,  and  the  remaining 
five  acres  to  Pochin  as  lord  of  the 
manor  of  Bourn  Abbotts ;  and  shall 
also  set  out  a  cowpasture  to  be  en- 
joyed by  the  owners  of  commonable 
houses,  Ac,  and  the  same  shall  for 


ever  thereafter  go  along  and  be  of 
the  same  tenure  with  such  houses, 
&c, ;  and  shall  set  out  and  allot  unto 
and  amongst  the  proprietors  of  com- 
monable houses  six  acres,  &c.,  quan- 
tity and  quality  considered,  which 
shall  be  in  lieu  of  and  as  a  compen- 
sation for  their  right  and  property 
in  the  said  fens  as  proprietors  of  the 
said  houses,  &c. ;  and  shall  also  set 
out  and  allot  the  residue,  &c.,  unto 
and  amongst  Sir  J.  H.  and  the  seve- 
ral other  proprietors  of  fields,  mea- 
dows, and  ancient  enclosures  within 
the  said  parish  having  right  of  com- 
mon in  proportion  to-  the  several 
estates  and  properties  which  they 
have  therein  respectively."  Section 
10  provided,  that  in  case  anv  of  the 
proprietors  of  allotments,  to  be  made 
by  virtue  of  this  Act  in  the  said 
common  fens,  in  lieu  of  copyhold 
estates,  shall  desire  to  have  their 
allotments  enfranchised,  it  shall  be 
lawful  for  the  commissioners  to  allot 
a  quantity  of  land,  equal  to  two- 
thirteenth  parts  of  sucn  allotments 
respectively,  to  the  lord  of  the 
manor ;  and  that  such  allotments,  in 
lieu  of  copyhold  interest,  shall  for 
ever,  after  the  executing  the  award, 
be  deemed  freehold.  The  Act  con- 
tained a  saving  of  the  rights  of  the 
lords  of  the  manor.  The  commis- 
sioners in  pursuance  of  the  Act 
allotted  to  the  lords  certain  lands  as 
a  compensation  for  their  brovafi;e  and 
right  to  the  wastes  and  soil  m  the 
fens.  They  also  allotted  certain 
lands  to  the  owners  of  commonable 
houses,  &c.,  and  of  enclosures  being 
copyholds  within  the  manor.  The 
commissioners  allotted  these  lands 
as  copyhold,  and  from  the  time  of 
the  passing  of  the  Act  fines  had  con- 
stantly been  paid  to  the  lord  on  the 
admission  of  tenants  to  such  allot- 
ments.— Held,  that  allotments  so 
made  in  respect  of  copyhold  tene- 
ments within  the  manor,  not  having 
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been  eofranchised  under  the  prori- 
Bions  of  the  10th  section,  were  of 
copyhold  tenure. 

By  an  inclosure  Act,  passed  in 
1766,  the  commissioners  were  to 
allot  a  cowpasture,  to  be  enjoyed  by 
the  owners  of  commonable  houses, 
and  to  be  used  as  a  cowpasture  only 
from  May  Day  to  Martinmas,  and 
from  Martinmas  to  Lady  Day,  **  and 
it  was  provided  the  same  should  for 
ever  thereafter  remain,  go  along  with 
and  be  of  the  same  tenure  with  such 
houses,  &c.,  but  should  not  be  sub- 
ject or  liable  to  any  fee  or  fine  what- 
soerer  to  the  lord."  The  commis- 
sioners made  their  award  and  set 
out    the    cowpasture.    By  an  Act 

Sassed  in  1772,  for  the  purpose  of 
Lviding  the  cowpasture,  it  was  en- 
acted, that  the  commissioners,  after 
making  certain  other  allotments, 
should  set  out  the  residue  of  the 
cowpasture  tmto  and  amongst  all 
and  every  the  proprietors  of  com- 
monable Louses,  &c, ;  ''  and  that  all 
the  allotments  which  should  be  made 
of  the  said  cowpasture,  should  for 
ever  thereafter  remain  and  be  of  the 
same  tenure  with  such  houses,  &c." 
The  cowpasture  was  divided  and  al- 
lotted, under  the  Act  of  1772,  to  the 
owners  of  commonable  houses. — 
Held,  that  the  provision  in  the  Act 
of  1766,  that  such  parts  of  the  cow- 

Easture  as  were  copyhold  should  be 
eld  without  payment  of  fines  to  the 
lord,  exempted  the  owners  of  the 
copyhold  tenements  in  the  cowpas- 
ture, when  divided  and  held  in  seve- 
ralty, from  payment  of  fines  to  the 
lord.     Fochin  v.  Duncombe,        842 


COBPOEATION. 

See  Municipal  Cobpobation. 
Van  Dieman's  Land  Company. 


COSTS. 

See  Abbitbation,  (2). 

Bills  op  Exchange  Act,  (2). 
coxtntt  coubt,  (2). 
Pleading,  I.  (1). 
Pbacticb,  (3). 
"Wbit  op  Tbial. 

(1).  Short-hand  Writer^  s  Nbtet. 

The  successful  party  on  a  reference 
is  not  entitled  to  the  costs  of  a  short- 
hand writer's  notes  of  the  evidence, 
although  the  attendance  of  a  second 
counsd,  or  of  an  attorney's  derk, 
to  take  notes  would  be  allowed. 
Oroomes  v.  Oore  and  Others  \  Same 
V.  Eagton  and  Another^  14 

(2).  Bide  to  Strike  out  or  Amend 
Pleading. 

If  in  pursuance  of  section  52  of 
the  Common  Law  Procedure  Act, 
1854,  a  rule  to  strike  out  or  amend 
a  pleading  as  framed  to  prejudice  the 
fair  tnal  of  the  action  is  made  abso- 
lute in  its  terms,  the  party  obtaining 
it  gets  the  costs  as  costs  in  the 
cause.  K,  when  cause  is  shewn,  the 
rule  is  varied,  the  plaintiff  will  not 
get  the  costs,  unless  by  the  rule  the 
Court  expressly  gives  them  to  him. 
Barnes  v.  Haywardj  242 

(3).  Habeas  Corpus. 

A  plaintiff  having  been  brought 
up  by  nabeas  corpus  to  give  evidence 
in  one  cause,  when  at  the  assizes  gave 
evidence  in  another  cause  against  the 
same  defendant.  Having  succeeded 
in  the  first  and  fSedled  in  the  second 
cause, 

Heldy  that  on  taxation  of  the  costs 
of  the  first  cause,  be  was  entitled 
only  to  one  moiety  of  the  costs  of 
the  habeas  corpus.  Griffin  v.  Hos- 
hyns,  Bsq,^  95 
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COUNSEL. 

See  Libel. 

Fbiyileqed  Commxtkication. 

COUNTY  COUET. 

See  Bills  of  Exchanqe  Act,  (2). 
Justice  of  the  Peace. 
Pleading,  I.  (1). 
Weit  of  Tbial. 

(1).  Title  to  Land. 

Ldl  a  suit  in  a  County  Court,  when 
on  the  hearing  it  appears  that  title 
to  land  is  disputed,  the  Judge  has 
no  power  to  nonsuit  the  plaintiff  or 
to  award  costs  to  the  defendant.  In 
the  Matter  of  a  Flaiwt,  in  the  County 
Court  of  Bedfordshirey  between  Law~ 
ford  and  Fartridge  and  Another ^  621 

(2).  Costs. 

On  an  application  for  costs,  under 
the.  County  Court  Act,  15  &  16  Vict, 
c.  54,  s.  4,  it  is  sufficient  for  the 
plaintiff  to  establish  a  primd  facie 
case,  so  as  to  call  on  the  defendant 
for  an  answer.  Therefore  where  the 
plaintiff's  affidavit  disclosed  some 
evidence  that  the  defendant  did  not 
dwell  or  carry  on  his  business  within 
the  jurisdiction  of  the  Counter  Court 
within  which  the  cause  of  action 
arose,  and  it  appeared  that  after 
diligent  inquiries  the  plaintiff  was 
unable  to  ascertain  the  residence 
of  the  defendant,  and  his  attorney 
refused  to  give  any  information. — 
Heldy  that  there  was  sufficient 
ground  for  an  order  that  the  plaintiff 
should  recover  his  costs.  Spring^ 
heU  Y.  J£%,  662 

(3).  Frerogative  of  Crown. 

The  prerogative  of  the  Crown  to 
remove  into  the  Court  of  Exchequer 
a  cause  in  another  Court  touching 
the  Crown  revenue,  is  not  affected 


by  the  County  Courts  Act,  9  A  10 
Vict.  c.  96.    Mountjoy  v.  Wood^  58 

COVENANT. 

See  Lai^dlord  and  Tenant,  (3). 
Mine,  (2). 
Pleading,  II.  (3). 

(1).  Not  to  Charge  Chattels  Mort- 
gaged. 

A  trader  assigned  his  household 
furniture  by  a  mortgage  deed  which 
provided  that  the  trader  should 
quietly  enjoy  until  default  had  been 
made  in  pa3rment  after  demand.  The 
deed  contsoned  a  covenant  by  the 
trader  not  to  execute,  do  or  suffer 
any  act,  deed,  matter  or  thing,  by 
means  of  which  the  premises  should 
be  assimed,  charged,  or  prejudicially 
affected ;  or  whereby  the  mortgagee 
might  be  hindered  from  receiving, 
recovering  or  taking  nossession  of 
the  same.  Held,  that  filing  a  decla- 
ration of  insolvency  in  pursuance  of 
the  70th  section  of  the  ^ptmkrupt 
Law  Consolidation  Act,  1849,  whue 
the  goods  were  allowed  to  remain  in 
the  possession  of  such  trader  was  a 
breach  of  the  covenant.  HUl  v. 
Cowdery,  860 

(2).  To  work  Salt  Mne. 

A  declaration  stated,  that  by  deed, 
the  plaintiff  let  to  the  defendants  a 
certain  mine  of  rock  salt  for  twenty- 
one  years  from  the  25th  June,  1851 ; 
and  the  defendants  covenanted  with 
the  plaintiff,  that  they  would  in  every 
year  during  the  term,  get  and  raise 
from  the  mine  2000  tons  of  rock 
salt,  and  in  case  of  default  would,  at 
the  expiration  of  the  year,  pay  the 
plaintiff  6d.  a  ton  for  every  ton  by 
which  the  quantity  was  less  than 
2000 :  and  also  that  they  would,  with 
all  reasonable  diligence,  sink  a  shaft 
to  the  salt  rock  in  order  to  get  at 
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the  Baljb:  and  would  also  dnrine  the 
continuaiLce  of  tbe  term,  work  the 
mine  in  a  proper  and  workmanlike 
manner. — First  breach:  that  although 
the  defendants  did  not  raise  or  get 
out  of  the  mine  the  annual  quantity 
of  2000  tons  of  salt,  yet  they  have 
not  paid  for  the  quantitv  short  of 
2000  tons. — Second  breach :  that  the 
defendants  did  not  in  every  year  of 
the  term  get  and  raise  2000  tons, 
and  did  not  pay  for  the  quantity 
short  of  2000  tons,  but  on  the  con- 
trary got  and  raised  no  salt  whatever, 
and  refused  to  pay  the  plaintiff  any 
sum  whatever. — ^lliird  breach :  that 
they  did  not  use  all  reasonable  dili- 
|;ence  to  sink  a  shaft  to  the  salt  rock 
in  order  to  eet  at  the  salt;  but 
wholly  omitted  and  neglected  so  to 
do. — ^Fourth  breach :   that  the  de- 
fendants did  not  during  the  continu- 
ance of  the  term  work  the  mine  in 
a  proper  and  workmanlike  manner, 
but  permitted  the  same  to  be  un- 
worked.     The  defendants  pleaded, 
Secondly:  that  the  deed  provided 
that  in  case  the  rock  salt  should, 
during  the  continuance  of  the  term, 
fieul  by  any  inevitable  accident,  then, 
on  payment  of  all  rent  due  and  per- 
formance of  aU  covenants  on  the  part 
of  the  defendants,  the  term  should 
cease  and  determine  to  all  intents 
and  purposes  whatsoever:  that  the 
salt  dunnff  the  continuance  of  the 
term  failed  by  inevitable  accident; 
that  all  rent  due  was  paid  and  cove- 
nants performed ;  and  thereupon  the 
term  ceased  and  determined.  Thirdly 
to  the  third  breach :  that  the  defend- 
ants did  with  all  reasonable  diligence 
sink  a  shaft  to  the  salt  rock.  Fourthly 
to  the  fourth  breach ;  that  the  de- 
fendants did  at  all  times  during  the 
continuance  of  the  term  work  the 
mine  in  a  proper  and  workmanlike 
manner.     Upon  which  pleas  issues 
were  joined.   At  the  trial  it  appeared 
that  by  an  agreement  in  writing, 


dated  the  29th  August,  1851,  tbe 
plaintiff  agreed,  b^ore  the  25th 
March  then  next,  to  demise  to  the 
defendants  the  salt  mine  in  question 
for  twenty-one  years  from  tne  25th 
June,  1851.  When  the  agreement 
was  executed,  the  defendants  began 
to  sink  a  shaft  for  the  purpose  of 
fi;etting  the  salt.  This  sinldng  was, 
m  September,  1851,  discontinued  in 
consequence  of  an  influx  of  brine. 
The  defendants  thereupon  began  to 
sink  another  shaft  which  was  in  the 
same  month  discontinued  from  the 
like  cause.  On  the  L6th  November, 
1852,  a  lease,  pursuant  to  the  agree- 
ment, was  executed,  being  the  deed 
declared  on  and  which  contained  the 
proviso  for  cesser  stated  in  the  second 
plea.  In  consequence  of  the  influx 
of  brine  before  mentioned  the  de- 
fendants never  in  any  manner  worked 
the  mine,  nor  paid  any  of  the  rents. 
The  jury  found  that  the  defendants 
could  not  have  worked  the  mine  by 
an^  reasonable  application  of  labour, 
diligence,  skill,money,  or  othermeans, 
and  that  they  were  prevented  from 
working  it  b^  the  influx  of  brine. 

Held:  First,  that  as  the  term 
commenced  in  point  of  interest  on 
the  16th  November,  1852,  though  its 
duration  as  to  computation  of  time 
was  to  be  reckoned  from  the  25th 
June,  1851,  the  proviso  for  cesser, 
which  referred  to  a  failure  by  inevit- 
able accident  during  the  continuamee 
qf  the  termj  never  came  into  opera- 
tion ;  and  that  as  the  defendants  had 
entered  into  an  absolute  imqualified 
covenant  to  get  2000  tons  of  rock 
salt  in  each  year,  or  pay  for  the 
deficiency,  they  were  liable;  for 
whether  the  salt  could  be  sot  easilir 
or  with  difficulty,  or  whether  it 
existed  at  all,  was  immaterial. 

Secondly :  that  the  plaintiff  was 
entitled  to  the  verdict  on  the  issue  • 
raised  by  the  third  ple%  for  the 
defendants  having,  after  their  in- 
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ability  to  reach  the  salt  by  reason 
of  the  influx  of  brine,  covenanted 
with  all  reasonable  diligence  to  sink 
the  shafts  down  to  the  salt,  they 
were  bound  to  do  so,  although  it 
might  be  an  unreasonable  application 
of  time  and  labour. 

Thirdly:  that  the  plaintiff  was  also 
entitled  to  the  verdict  on  the  issue 
raised  by  the  last  plea,  since  the 
defendants  must  be  taken  to  have 
covenanted  to  work  the  mine  in 
some  wayy  in  as  prudent  and  proper 
a  manner  as  they  could  under  the 
circumstances,  and  therefore  had  no 
right  to  abandon  the  works  alto- 
gether. 

Semble :  that  if  the  lease  had  been 
executed  before  the  interruption  of 
the  works  by  the  influx  of  brine, 
that  would  have  been  *'  a  failure  by 
inevitable  accident"  within  the  pro- 
viso for  cesser.  Jerois  v.  Tomkinson 
and  others,  195 

(3).  Bestraint  of  Trade. 

A  declaration  alleged  that  the 
plauitiff,  having  obtained  a  patent 
for  improvements  in  slubbing  ma- 
chines for  a  term  of  fourteen  years, 
by  indenture  granted  to.  the  defendant 
licence  to  use  the  invention  in  Eng- 
land both  in  the  making  of  new 
machines  and  the  alteration  and 
adaptation  of  old  ones,  and  to  sell 
the  articles  so  produced,  adapted  and 
applied,  for  the  residue  of  the  term  of 
fourteen  years,  paying  to  the  plaintiff 
a  certain  royalty ;  and  the  defendant 
covenanted  with  the  plaintiff,  that 
he  would  not  during  the  continuance 
of  the  licence  mi^e  or  send  any 
slubbing  machines  without  the  in- 
vention of  the  plaintiff  applied  to 
them. — Breach:  that  the  aefendant 
made  and  vended  large  numbers  of 
such  machines  without  the  invention 
of  the  plaintiff  applied  to  them. — 
Plea :  tnat  the  defendant  made  and 
sold  several  slubbing  machines  with 
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the  plaintiff's  invention  applied  to 
them,  and  was  at  all  times  ready  and 
willing  to  use  the  invention  in  prac- 
tice, and  that  he  used  his  best 
endeavours  to  procure  manufacturers 
to  employ  him  to  make  slubbing 
machines  with  the  invention  applied 
thereto,  and  to  purchase  them  m)m 
him ;  nevertheless  the  invention  was 
so  worthless,  that  he  was  unable  to 
induce  any  person  to  employ  him  to 
make  any  niuihines  with  thi  inyen. 
tion  applied  thereto,  or  to  alter  or 
adapt  any  old  machines  to  it,  or  to 
use  the  invention  in  any  other  man- 
ner, or  to  induce  any  person  to 
purchase  any  machine  with  the  in- 
vention applied  thereto:  by  reason 
whereof  the  defendant  was  unable 
to  use  or  vend  the  invention,  or  use 
the  licence,  which  became  wholly 
useless  to  him,  wherefore  he  made 
and  vended  machines  without  the 
invention  applied. 

Held^  first  that  the  covenant  in  . 
the  declaration  was  not  void,  as  being 
in  restraint  of  trade. 

Secondly,  that  the  plea  was  bad, 
since  it  was  a  plea  to  the  damages 
only.    Jones  N^lLeeSy  189 

(4).   Bight  of  Alienee  of  Land  to 
sue — Amendment, 

•  The  declaration  alleged  that  F., 
being  seised  in  fee  of  an  estate  by 
indenture,  granted  to  the  defendant 
licence  to  dig,  work,  and  search  for 
china  clay,  and  to  raise,  get,  and 
dispose  of  the  same  to  his  own  use, 
to  hold  and  exercise  the  said  liberties 
for  the  term  of  21  years;  and  the 
defendant  covenanted  with  F.  and 
his  assigns  that  he  would  pay  com- 

Eensation  to  F.  and  his  assigns,  and 
is  lessees  and  tenants,  for  aU  en- 
closed lands  which  he  might  injure ; 
the  amount  of  such  compensation  to 
be  ascertained,  in  case  of  difference, 
by  two  arbitrators,  one  to  be  ap- 
pointed by  the  defendant  and  the 
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CUSTOM. 
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other  by  F.  and  his  assi^^B;  and 
also  that  the  defendant  or  his  assignB 
would  deliver  up  the  works  in  repair 
at  the  expiration  of  the  term :  that 
after  the  making  of  the  indenture  E. 
conyeyed  all  his  estate  to  the  plain- 
tiff;  and  alleged  as  Ijreaches:   Ist. 
That  though,  after  the  assignment 
to  the  plaintiff,  the  defendant  injured 
certain  enclosed  lands;    and  that, 
though  the  plaintiff  appointed  an 
arbitrator,  yet  the  defendant  refused 
to  do  so.    2ndly.  That  the  defendant 
at  the  expiration  of  the  time  did  not 
deliver  up  the  works  in  repair.    At 
the  trial  it  was  proved  that  the  injury 
to  the  enclosed  lands  was  before  the 
assignment   to  the  plaintiff.     The 
plaintiff  then  applied  for  leave  to 
amend  the  declaration,  bv  alleging 
that  injury  was  before  the  assign- 
ment to  him. — Held,  First,  that  such 
amendment  would  have  made  the 
first  breach  bad;  Secondly,  that  if 
this  were  otherwise  it  could  not  be 
allowed,  because  no  amendment  ought 
to  be  allowed  which  would  make  the 
pleading  so  amended  open  to  a  de- 
murrer: Thirdly,  that  the  covenant 
to  deliver  up  the  works  in  repair 
ran  with  the  interest  of  the  owner 
of  the  fee  expectant  upon  the  deter- 
mination of  the  term  in  the  incor- 
poreal right  to  enter  and  take  the. 
clay,  and  that  therefore  the  plaintiff, 
the  alienee  of  the  land,  could  sue 
upon  it.    Marti/n  v.  Williams^     817 

CEOSS-EXAMINATION. 
See  Libel. 

CBOWN  DEBTOE. 
See  Fbacticb,  (9). 

CUSTOM. 

See  Chaeter-Pabtt,  (1). 
Watebcoxtbse,  (2). 


CUSTOM  OF  THE  COUNTEY. 
See  Lakdlobj)  aito  Tbitakt,  (3). 

DAMAGE. 
See  Fleadhto,  I.  (3). 

Jbr  Breach  of  Gontraet  to  eofwrnf 
RailuHHf  Fauenger. 

A  tradesman  took  a  ticket  to  go 
by  railway  from  London  to  Hull. 
On  arriving  at  Grimsby  he  found  no 
train  ready -to  take  him  to  Hull  the 
same  night,  as  it  should  have  heesx 
according  to  the  published  time-bill. 
He  slept  at  Gnmsby,  and  in  the 
morning  paid  1«.  4<^.  fare  to  Hull. 
Li  consequence  of  the  delay,  he 
failed  to  keep  appointments  with  his 
customers,  and  was  detained  for 
many  days. 

Meld,  that  though  he  would  have 
been  entitled  to  have  performed  the 
contract  at  the  expense  of  the  Eail- 
way  Company,  yet,  not  having  done 
so,  that  he  was  not  entitled  to  re- 
cover anything  more  than  nominal 
damages  in  addition  to  the  1#.  4</., 
and  perhaps  the  cost  of  his  bed,  &c. 
at  Grimsby.  Hamlin  v.  The  CHreal 
Northern  ttailway  Company ^        408 

DEBTOE  AND  CEEDITOB. 
See  CoHPOSiTiOK. 

DEED  OF  AEEANGEMENT. 
See  BxiTKBtrPT,  (2). 

DELIVEEY  OEDEE. 
See  Yendob  akd  Yekdee. 

DEMUEEEE. 

See  Pbactioe,  (4). 
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DBTINtTE. 
See  PLEADiifo,  II.  (2). 

DEVISE. 
(1).  Estate  Tail 

A  testator  bj  his  will  made  in 
1812,  after  giving  bis  propertj  to  his 
wife  "  for  her  natural  liie,"  devised 
as  followed:  ''Also  I  give  to  my 
grandson  B.  P.,  that  house,  &c.,  with 
the  garden  now  in  the  tenure  of,  &c. 
Also  I  give  to  my  granddaughter 
Ann,  the  house  I  now  live  in  with 
the  garden,  &c.  Also  I  give  to  my 
two  granddaughters  S.  P.  and  J.  P. 
a  house,  &c.  Also  I  give  to  the  said 
S.  P.  and  J.  P.  a  piece  of  arable  land 
now  in  the  tenure  of,  &c.,  all  to  be 
equally  divided.  Also  I  give  to  my 
grandson  E.  P.,  600/.  5  per  cents. 
Also  I  give  to  my  granddaughter 
Ann,  600/.  5  per  cents.  Also  I  give 
to  my  two  granddaughters  S.  P.  and 
J.  P.,  400Z.  each,  now  on  bond  in  the 
Bank  of  England.  In  case  either  of 
them  die  without  issue  that  portion 
to  be  divided  amongst  the  survivors." 

Held,  that  Ann  took  an  estate  tail 
in  the  house  and  land  devised  to  her. 
Thamaa  v.  BuH,  109 

(2).  Misdescription, 

By  will  dated  in  1804,  S.  M.  de- 
vised  all  his  lands  in  Doynton  to  his 
daughter  Mary  for  life,  with  re- 
mainder over*  The  testator  was 
possessed  of  a  farm  in  the  parish  of 
Doynton,  One  piece  of  land,  part 
of  this  farm,  and  surrounded  by  land 
in  Doynton,  was  in  fact  in  the  parish 
of  Wick  and  Abson ;  but  in  1804 
was  generally  reputed  to  be  in 
Doynton.   . 

Held,  that  it  passed  under  the  will. 

The  tenants  of  the  piece  of  land  in 
question,  proved  that  they  had  been 
rated  in  W  ick  and  Abson  since  1824. 
In  answer  to  this,  the-defendants  put 
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in  the  rate  books  of  the  parish  of 
Wick  and  Abson  from  1780  to  1824, 
to  shew  that  the  names  of  the  occu- 
piers of  this  piece  of  land  did  not 
appear  in  the  rate  books  of  that 
parish  prior  to  1824.  Held,  that  the 
rate  books  from  1780  to  1823  were 
receivable  to  robut  the  presumption 
arising  from  the  proof  of  the  rating 
since  1823. 

Semble,  per  Pollock,  G.  B.,  and 
Martin,  B.,  that  if  a  person  to  whom 
a  particular  estate  is  given  by  will 
for  his  life  takes  possession,  and  is 
allowed  to  keep  as  part  of  that  estate 
something  not  strictly  belonging  to 
it,  he  cannot  set  up  a  title  as  gained 
by  adverse  possession  against  the 
remainderman.  Anstee  y.  NeUns,  225 

DISCOVEEY. 

See  GoicMOK  Law  Pbooebubb  Act, 
1864,  (4). 

DISTRESS. 

See  PLEADnra,  I.  (5). 

Execution  of  Joint  Warrant, 

A  joint  warrant  to  two  persons  to 
distrain  for  drainage  rates,  under  an 
Act  for  draining  certain  fens  and 
improving  the  navigation  of  a  river, 
may  be  well  executed  by  one  of 
them.  Lee  y.  Vesse^,  Mastin  and 
Others,  90 

DISTRICT  BATE. 
See  Public  Health  Act,  1848. 

DRAIN. 

Biffht  to  Use  of  Brain  communicating 
with  adjoining  Mouse, 

Where  the  owner  of  two  or  more 
adjoining  houses  sells  and  conveys 
one  of  them  to  a  purchaser,  stlch 
house  is  entitled  to  the  benefit  and 
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Bubiect  to  the  burthen  of  all  existing 
drains  communicating  with  the  other 
bouse,  without  any  express  reserv- 
ation or  grant  for  that  purpose. 

The  pLuntifTs  and  defendant's 
houses  adjoined  each  other.  Thej 
bad  formerly  been  one  house  and 
were  converted  into  two  by  the  owner 
of  the  whole  property.  Subsequently 
the  defendant's  house  was  conveyed 
to  him,  and  after  that  the  plaintiff 
took  a  conveyance  of  his  house.  At 
the  times  of  these  conveyances,  a 
drain  ran  under  the  plaintiff's  house 
and  thence  under  the  defendant's, 
and  discharged  itself  into  the  com- 
mon sewer.  Water  from  the  eaves 
of  the  defendant's  house  fell  on  the 
plaintiff's  house,  and  there  ran  into 
a  drain  on  the  plaintiff's  premises 
and  thence  through  the  drain  into 
the  common  sewer.  The  plaintiff^s 
houge  was  drained  through  tbis  drain. 
—Heldy  that  the  plaintiff  was,  by 
implied  grant,  entitled  to  have  the 
use  of  the  drain  as  it  was  used  at  the 
time  of  the  defendant's  purchase  of 
his  house.    Fyer  v.  Carter^  916 


EASEMENT. 
SeeDKkis, 

EJECTMENT. 
See  PsAGTics,  (8). 

EQUITABLE  PLEA. 

See  GoHHOK  Law  Pbocsdubs  Act, 
1861.,  (1). 
Pbmx  Goyebt,  (2). 

EQUITABLE  REPLICATION. 

See  Comcov  Law  PsooEnirBB  Act, 

1864,  (2). 


FEME  COVEET. 

EBSOB. 

See  Coiacov  Law  Pboceditbx  Act, 
1852,  (2). 

A  defendant  may  bring  error  on 
a  judgment  for  the  plaintiff  on  de- 
murrer to  a  replication  to  one  of 
several  pleas,  though  the  phiintiff  has 
subsequently  discontinued  the  action 
except  as  to  the  costs  of  the  de- 
murrer, 54 

EEBOE  COEAM  VOBIS. 
See  Practice,  (6). 

ESTATE  TAIL. 
See  Detise,  (1). 

ESTOPPEL. 
See  Pleading,  II.  (3). 

EVIDENCE. 

See  Detise,  (2). 

JoDTT  Stock  Compaitt,  (4). 
Landlord  and  Tenant,  (4). 
Pbitileoed  Communication. 

EXECUTION. 

See  Banexno  Company. 

Joint  Stock  Company,  (1). 
Pleading,  (4). 
Practice,  (7). 

EXTENT. 
See  Practice. 


FEE-FAEM  EENT. 
/SmLand  Tax. 

FEME  COVEET. 

(1).  AjBtion  by  Wife  alone. 
A  feme  covert  cannot  sue  alone  on 


FOOTWAY. 

a  contract  made  with  her  before  or 
after  marriage*  though  her  husband 
is  an  alien  enemy.  Ann  De  Wdhl  v. 
Browne,  178 

(2).  Directions  retpectmg  her  sepa- 
rate Property, 

T.,  a  married  woman,  being  en- 
titled for  her  separate  use  to  the 
dividends  of  certain  government  stock 
standing  in  the  name  of  plaintiff  as 
her  trustee,  the  plaintiff  gave  to  the 
defendants,  a  banking  Company,  a 

Sower  of  attorney  to  receive  the 
ividends  and  at  the  same  time 
•  directed  them  to  pay  the  dividends 
to  T.  T.  directed  the  defendants  to 
pay  the  dividends  to  S.  &  B.,  bankers 
at  Brussels,  to  whom  she  had  pledged 
them  for  advances  made  by  8.  &  B. 
to  her  husband.  The  defendants  for 
some  time  paid  the  dividends  to  S. 
&  B.,  but  at  length  T.  wrote  to  the 
defendants  stating  that  in  future  she 
intended  to  receive  the  dividends 
herself.  The  defendants,  notwith- 
standing this  notice,  received  the 
ensuing  half-yearly  dividend,  and 
transmitted  it  to  8.  &  B.  The  plaintiff 
having  sued  the  defendants  iot  that 
dividend :  Held,  that  the  facts  did 
not  support  a  plea  of  payment  to  T., 
for  being  a  married  woman  she  was 
incapable  at  law  of  making  a  binding 
contract  in  respect  of  her  separate 
property. 

8emble,  per  Pollock,  0.  B.,  that 
the  facts  could  not  be  pleaded  by  way 
of  equitable  defence,  since  a  Court 
of  law  could  not  work  out  all  the 
equities  of  the  case.  Clerk  v.  Laurie, 
Public  Officer  of  the  Union  Bank  of 
London,  452 

FIERI  FACIAS. 
See  Peacticb,  (7). 

FOOTWAY. 

See  Inclosubb  Act. 
Plbadikg,  I.  (3). 


FEATJDS  (STATUTE  OP).     976 

Stopping  up. 

It  is  no  ground  of  action  that  a 
person,  by  stopping  up  on  his  own 
land  the  continuation  of  a  public 
footway  over  his  neighbour's  land, 
causes  the  public  to  trespass  on  other 
parts  of  his  neighbour's  land,  to  his 
damage.  Blagraoe  v.  The  Bristol 
Waterworks  Company,  869 

FOREIGN  BILL. 
See  Bill  of  Exohange,  (1). 

FBAUDS  (STATUTE  OF). 

(1).  Contract  within  ^th  Section. 

A  contract  for  service  for  more 
than  a  year,  but  subject  to  determi- 
nation within  the  year  on  a  given 
event,  is  within  the  4th  section  of 
the  Statute  of  Frauds,  and  must 
therefore  be  in  writing.  Dobson  v. 
Collis  and  Another,  81 

(2).  Contract  within  VI th  Section. 

The  plaintiff,  a  printer,  verbally 
agreed  to  print  for  the  defendant 
500  copies  of  a  treatise,  to  which  a 
dedication  was  to  be.  prefixed,  at  a 
certain  price  per  sheet,  including 
paper.  The  treatise  was  printed,  and 
after  the  proof  sheet  of  the  dedi- 
cation was  revised  by  the  defendant 
and  returned  to  the  plaintiff;  he,  for 
the  first  time,  discovered  that  it  con- 
tained libellous  matter,  and  refused 
to  complete  the  printing  of  it. 

Held:  First,  that  this  was  not  a 
contract  for  the  sale  of  goods  within 
the  17th  section  of  the  Statute  of 
Frauds  as  extended  by  the  9  Gko.  4, 
c.  14,  s.  7. 

Secondly,  that  as  the  dedication 
was  libellous  the  plaintiff  was  justi- 
fied in  refusing  to  complete  the 
printing  of  it,  and  was  entitled  to 
recover  for  printing  the  treatise. 
Clay  V.  Tates,  73 


076 


OAME. 


(3).  The  defendant  agreed  to  pur- 
chase of  the  plaintiff  certain  goo^  at 
a  discount  of  25  per  cent,  from  a  list 
of  goods  with  pnces  annexed^and  he 
signed  an  order  for  the  goods  re- 
ferring to  the  list.  The  terms  as  to 
discount  were  not  mentioned  in  the 
order.  The  defendant  afterwards 
wrote  to  the  plaintiff  reauesting  him 
to  send  the  invoice,  which  he  did. 
The  defendant  wrote  in  reply  a  letter, 
signed  hy  him,  returning  the  invoice 
and  declining  to  take  the  goods. 
Held,  first,  that  the  order  was  not 
a  sufficient  memorandum  of  the  bar- 

C  within  the  17th  section  of  the 
ute  of  Frauds,  as  it  did  not  con- 
tain the  price :  Secondly,  that  the 
letter  returning  the  invoice  was  not 
a  sufficient  adnussion  of  the  contract 
as  stated  in  the  invoice,  so  as  to 
satisfy  the  statute.  Ooodman  v. 
Chriffitha,  674t 

(4) .  The  plaintiff  put  up  for  sale  by 
public  auction  a  quantity  of  timber, 
several  lots  of  which  were  unsold. 
A  few  days  afterwards  the  defendant 
called  on  the  auctioneer  and  selected 
from  the  catalouge  two  of  the  unsold 
lots,  which  he  agreed  to  purchase. 
The  auctioneer  then  wrote  m  the  de- 
fendant's presence  his  name  in  the 
catalogue  opposite  these  lots :  Held, 
that  the  auctioneer  was  not  the 
a^nt  of  the  defendant  so  as  to 
bind  him  by  signing  his  name,  and 
consequently  there  was  no  sufficient 
note  or  memorandum  of  the  bargain 
to  satisfy  the  17th  section  of  the 
Statute  of  Frauds.    Metes  v.  Carr, 

484 

FKEIQHT. 

See  Chaktee-Pabty,  (4). 
Ship,  (1),  (2). 

GAME. 

JExeluaive  Right  of  Lord  of  Manor, 

The  plaintiff's  father  was  lord  of  j 
a  manor,  within  which  was  a  stinted 


pasture,  and  as  such  lord  was  owner 
of  the  soil  and  entitled  to  all  mines 
and  minerals  and  to  other  rights, 
royalties,    liberties,    and   privile^ 
upon  and  over  it,  and  to  the  exclusive 
right  of  hunting,  shooting,  fishing, 
and  fowling ;  but  there  was  no  ri^ht 
of  free  warren.  The  plaintiffs  father 
and  other  persons  were  owners  of 
tenements  within  the  manor,  and  of 
shield  rooms  upon  the  pasture,  in 
respect  whereof  they  were  entitled 
to  cattlegates  and  to  rights  of  com- 
mon of  turbary.    In  1811  an  act  of 
parliament  waspassed for  enclosing 
the  pasture.    Tnis  Act  recited  that 
the  plaintiff's  father  was  lord  of  the 
manor;  that  there  was  within  the 
manor  the  said  stinted  pasture ;  that 
he  as  lord  was  owner  of  the  soU  and 
entitled  to  all  mines  and  minerals 
and  to  other  rf^A^,royalties,  liberties, 
and  other  privileges  in  and  over  it ; 
and  that  he  and  other  persons  were 
owners   of  tenements   within    the 
manor  and  of  shield  rooms  upon  the 
pasture,    in  respect  whereof   thej 
were  entitled  to  cattlegates  on  it  and 
to  rights  of  common  of  turbary  and 
other  rights  therein.     The  Act  then 
recited  that  it  would  be  of  benefit  to 
the  persons  interested  if  the  pasture 
was  divided  and  allotted  severally 
amongst    the  persons    entitled    to 
cattlegates  thereon,  and  proceeded 
to  appoint  commissioners  for  that 
purpose.   The  Act  directed  the  com- 
missioners to  allot  to  the  plaintiff's 
£Either  as  lord  of  the  manor,  his  heirs 
and  assigns,  one-twelflh  part  of  the 
pasture  ^^in  lieu  of  and  infM  r»- 
eompenee  and  aatiifaction  for  M  hit 
right  and  interett,  as  lord  of  the  said 
manor,  of  in,  and  in  the  soil  of  the 
residue  of  the  said  stinted  pasture.'* 
The  Act  then  directed  that  the  re- 
sidue of  thepasture  should  beallotted 
to  the  plaintiff's  father  and  other 
persons     entitled     to     cattlegates, 
rights  of  common,  and  other  rights 
upon  it,  and  the  allotments  were 
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declared  to  be  freehold.     The  Act 
reserved  to  the  plaintiff's  father,  and 
the  lords  of  the  manor  for  the  time 
being,  all  mines  under  the  pasture, 
and  full  powers  were  conferred  on 
them  for  working  the  mines.     The 
Act  also  provided  that  nothingtherein 
contained  should  prejudice,  lessen,  or 
affect  the  right,  title,  or  interest  of 
the  plaintiff's  father,  his  heirs,  &c., 
lords  of  the  manor  for  the  time  being, 
in  or  to  any  seignories,  royalties, 
rights,  or  services  incident  or  belong- 
ing to  such  manor ;  but  they  should 
and  mi&^ht  at  all  times  tnereafter 
hold  and  enjoy  the  same  respectively, 
and  all  rents,  services,  fines,  courts, 
Ac,  "  and  also  right  of  hunting,  shoot' 
ing,  fishing,  and  fowling  in,  through, 
and  over  the  said  stinted  pasture  and 
every  part  and  allotment  thereof;  and 
all  otner  seignories,  royalties,  and 
privileges  to  the  lords  of  the  said 
manor  for  the  time  being  incident 
and  belonging  (other  than  and  except 
those  which  were  expressly  declared 
to  be  barred,   destroyed,    and  ex- 
tinguished by  that  Act)  in  as  full, 
ample,   and  beneficial  a  manner  as 
they  respectively  could  or  might  have 
held  and  enjoyed  the  same  in  case  this 
Act  had  not  been  passed.^*     In  1814 
an    allotment  in  the  pasture  was 
made  to   the  plaintiff's  &ther   in 
respect  of  an  estate  called  Wood- 
side,  and  an  allotment  called  the 
Clint  allotment  was  made  to  J.  E.  in 
respect  of  a  customary  tenement. 
In  1823,  the  plaintiff's  rather  agreed 
with  the  defendant's  grand&ther  to 
exchange  the  Woodside  allotment 
for  an  allotment  belonging  to  the 
latter.     This  exchange  was  effected 
by  two  deeds,  dated  the  1st  of  Febru- 
ary, 1823.     One  of  these  deeds  was 
made  between  the  plaintiff's  father 
and  the  plaintiff  of  the  one  part,  and 
J.  E.  of  the  other  part :  and  by  it 
the  former  conveyed  to  the  latter  the 
Woodside  allotment  with  a  reser- 


vation to  them  and  the  lords  of  the 
manor  of  the  mines  and  minerals, 
and  also  the  liberty  and  privilege  of 
hunting,  hawking,  coursm^,  shoot- 
ing, and  fishing,  and  fowhng  over 
the  said  tenement,  &c.  By  the  other 
deed,  which  was  between  the  same 
parties,  J.  E.  conveyed  to  the  plain- 
tiff's father  the  land  by  him  agreed 
to  be  given  in  exchange  for  the 
Woodside  allotment,  and  he  granted 
to  the  plaintiff's  father  and  the  lords 
of  the  manor  the  same  right  of  sport- 
ing, and  he  covenanted  to  allow  them 
to  proceed  against  trespassers  in  his 
name.  In  1829  the  Woodside  allot- 
ment came  by  descent  to  the  de- 
fendant's father,  and  in  1846  he 
purchased  the  Clint  allotment.  Since 
1831  the  owner  of  these  allotments 
sported  over  them,  claiming  to  do  so 
as  of  right,  and  the  plaintiff  during 
the  same  time  exercised  the  right  of 
shooting  concurrently.  In  1852  the 
defendant's  father  claimed  the  ex- 
clusive rights  of  sporting  over  the 
Woodside  and  Clint  allotments,  and 
the  defendant  did  so  with  his  autho- 
rity. 

Held,  in  the  Exchequer  Chamber 
(reversing  the  judgment  of  the  Court 
of  Exchequer),  that  the  plaintiff  had 
the  exclusive  right  of  sporting  over 
the  Clint  allotment.  (Erie,  J,,  and 
Willes,  J.,  dissentientibus). 

Held  also,  (affirming  the  judgment 
of  the  Court  of  Exchequer),  that  the 
plaintiff  had  the  exclusive  right  of 
sporting  over  the  Woodside  allot- 
ment. Sir  James  Chraham,  Bart,  y. 
Ewart,  650 

Bretherdale  Bank  is  a  track  of 
inclosed  pastiure  land  within  the 
manor  of  Bretherdale  in  the  county 
of  Westmoreland.  Bretherdale  Bank 
had  been  from  time  immemorial 
subject  to  eighty  customary  rights 
called  cattlegates.  The  plaintiff  was 
lord  of  the  manor  of  iJretherdale. 
The  defendant  was  seised  of  certain 
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cftttlegates  aa  a  customary  estate  of 
inheritance.  The  plaintm  was  also 
owner  of  a  cattlegate  which  came  to 
his  predecessor,  as  lord  of  the  manor, 
by  seizure  ouousque  for  nonpayment 
of  a  fine.  Bretherdale  Bank  is  sepa- 
rated from  Bretherdale  Waste  by  a 
fence  which  the  cattlegate  owners 
kept  in  repair  with  stones  got  from 
Bretherdale  Bank  and  from  the 
adjoining  waste.  Each  cattlegate 
eave  the  owner  thereof  a  i^ht  of 
depasturing  on  Bretherdale  Bank  a 
certain  number  of  cattle  and  sheep 
from  the  26th  of  May  to  the  24th  of 
April,  but  neither  cattle  nor  sheep 
were  allowed  to  pasture  there  be- 
tween 24th  of  April  and  the  26th  of 
May.  An  alteration  had  been  made 
in  the  time  of  stinting  by  substitu- 
ting the  26th  of  May  for  the  Ist  of 
June ;  but  it  did  not  appear  that  the 
lord  of  the  manor  had  any  notice  of 
the  alteration,  and  the  court  rolls 
did  not  contain  any  mention  of 
stinting.  The  whole  of  the  cattle 
and  sheep  depastured  Bretherdale 
Bank  in  common.  A  frithman  was 
appointed  by  the  cattlegate  owners, 
whose  duty  it  was  to  take  care  that 
Bretherdale  Bank  was  properly 
stinted,  and  he  was  remunerated  for 
his  trouble  by  the  cattle  owners.  A 
cattlegate  owner  having  a  house 
within  the  manor  had  also  a  right  to 
cut  peat  for  consumption  in  his 
house.  By  46  Qeo.  3,  c.  bdy., 
authority  was  given  to  the  lord  of  the 
manor  to  enfranchise  any  copyhold 
or  customary  messuages,  cottages, 
lands,  tenements,  or  hereditaments, 
parcel  of  the  manor;  and  several 
cattlegates  were  enfranchised  under 
this  Act ;  but  there  was  no  distinc- 
tion in  point  of  enjoyment  between 
the  enfranchised  and  the  customary 
cattlegates.  From  time  immemorial 
the  cattlegates  had  been  held  of  the 
lord  of  the  manor  as  customary 
estates  of  inheiitance  by  payment  of 


fine  certain,  rents  of  small  amount 
being  payable  annually  for  each 
cattlegate,  and  under  dues,  duties, 
suits,  and  services  of  right  accus- 
tomed. On  the  death  of  a  cattl^;aie 
owner,  the  cattlegate  descended  by 
custom  to  the  heir  at  law,  who  was 
admitted  at  the  lord's  court,  when 
he  paid  a  fine.  The  cattlegates  also 
passed  by  customary  deed,  followed 
Dy  admittance  at  the  next  lord's 
court,  or  out  of  court  by  the  steward 
of  the  manor.  The  deed  was  brought 
into  Court  by  the  alienee,  and  was 
presented  by  the  jury  or  homage.  A 
fine  was  payable  on  the  admittaace, 
but  there  was  no  heriot  due.  On 
the  death  of  the  lord  of  the  manor, 
the  owners  of  cattlegates  could  be 
compelled  by  the  custom  to  be  ad- 
mitted by  the  new  lord  and  to  pay  a 
fine.  The  lord  was  entitled  to  seize 
ouousque  for  nonpayment  of  fines. 
On  alienation  by  a  feme  covert,  the 
woman  was  examined  apart  from  her 
husband.  The  lords  of  the  manor 
had  always  searched  for,  pursued, 
and  killed  grouse  and  other  game  on 
Bretherdale  Bank,  no  other  person 
having  claimed  to  do  so,  or  ever 
having  done  soexcept  by  their  license. 
Since  1819.  the  lords  of  the  manor 
have  preserved  the  game. 

In  an  action  by  the  plaintiff 
against  the  defendant  for  snooting 
on  Bretherdale  Bank  without  the 
plaintifi^s  permission. — ^The  first 
coimt  was  trespass  for  entering  the 
plaintiff's  close  and  killing  grouse 
and  other  game  there:  the  second 
trover  for  grouse  of  the  plaintiff:  the 
third  case  for  the  disturbance  of  the 
plaintiff^'s  exclusive  right  of  shooting 
grouse  on  Bretherdale  Bank.  The 
defendant  pleaded ;  first,  not  guilty 
to  the  whole  declaration :  secondly, 
to  the  first  coimt,  that  the  land  was 
not  the  land  of  the  plaintiffs :  thirdly, 
to  the  -first  count,  that  the  land 
was  defendant's  soil  and  freehold  : 
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fourthly,  to  third  count,  a  traverse 
of  plaintiff's  exclusiye  right  as 
claimed :  upon  which  issues  were 
ioined.  Proceedings  in  error  having 
been  taken  on  a  special  case  stating 
the  above  facts. — Held,  in  the  Ex- 
cheouer  Chamber,  first,  that  the 
cattlegates  gave  the  owners  no  right 
to  the  possession  of  the  soil,  but  that 
the  ownership  of  the  soil  remained 
in  the  lord  of  the  manor,  subject  to 
the  right  of  several  pasture  upon  it 
by  the  cattlegate  owners,  ancf  con- 
sequently the  lord  might  maintain 
trespass  against  a  cattlegate  owner 
for  sporting  over  it  vdthout  his  per- 
mission ;  and  on  these  pleadings  the 
plaintiff  was  entitled  to  judgment  on 
the  first  and  second  counts. 

Secondly,  that  the  facts  stated  did 
not  warrant  a  judgment  for  the 
plaintiff  on  the  third  count.  Itigg 
V.  Earl  ofLtrMdale^  923 

GAMING, 

See  FLSAnnra,  U.  (1). 

In  Bailwag  Carriage, 

A  prisoner  was  convicted  of  play- 
ing m  a  certain  open  and  pubuc 
place,  to  wit,  a  carriage  used  on  a 
railway,  with  an  instrument  of 
gaming. 

Held,  that  the  conviction  was  bad, 
it  not  shewing  that  the  carriage  was 
being  used  for  the  conveyance  of 
passengers  on  the  line.  In  re  Free- 
stone, 93 

GAENISHMENT. 

See  Common    Law  Pbocedure 
Act,  1854,  (6). 


GBANT. 

See  Mine,  (1). 

Watekcoubse,  (2). 


GXJABANTEE. 
Fait  and  Future  Tramactione. 

A  guarantee  given  by  the  defend- 
ant to  the  plaintiff  was  as  follows: — 
'*  In  consideration  of  the  credit  given 
by  B.  to  E.,  I  hereby  agree  to  gua- 
rantee the  payment  of  all  bills  of 
exchange  drawn  bv  the  said  B.  and 
accepted  by  E.  Also  I  hereby  agree 
to  guarantee  the  payment  of  any 
bahmce  that  may  be  due  from  the 
said  E.  to  the  said  B.  This  gua- 
rantee to  include  all  bills  of  exchuige 
now  running  as  well  as  the  balance 
of  account  at  this  day.'* — It  appeared 
that  at  the  time  of  the  giving  of  the 
guarantee  there  were  bills  running 
and  an  account  due  from  E.  to  B., 
and  future  dealings  between  the 
parties  were  contemplated. 

Held,  that  the  guarantee  extended 
to  future  as  well  as  to  past  trans- 
actions :  per  Follock,  C.  B.,  and 
Martin,^,,  Bramtffell,B,,dis8entiente. 
Also  per  Pollock,  C.  B.,  and  Martin, 
B.,  that  the  principle  of  construction 
ut  res  magis  valeat  quam  pereat  ap- 
plied. Per  Bramwell,  B.,  that  the 
words  prim&  fi^ne  referred  to  past 
transactions;  that  the  latter  clause 
was  explanatory  and  did  not  add  to 
the  former ;  and  that  the  maxim  in 
question  does  not  apply  in  cases 
where  there  are  extrinsic  circum- 
stances in  relation  to  which  the  words 
used  are  in  their  primary  sense  in- 
telligible.   Broom  v.  Batchelor,  255 


TTATtT?!AR  COEPUS. 

See  Costs,  (3). 
YAasAKT  Act. 


HIGHWAY. 
See  Ikclobube  Act. 
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INCOME  TAX  ACT. 


HIGHWAY  EATE. 
See  Public  Health  Act,  1848,  (1). 

HOTEL. 
See  NEGLiaENCE. 

HUSBAND  AND  WIFE. 

See  Feme  Coveet,  (1),  (2). 
Vaoejuct  Act,  (2). 

Liability  of  Husband  for  Debts  in' 
curred  by  Wife, 

A  wife  is  the  general  agent  of 
her  husband  with  reference  to  such 
matters  as  are  usually  under  the  con- 
trol of  the  wife.  Therefore,  where 
the  wife  of  a  labourer  incurred  a 
debt  for  provisions  for  the  use  of  the 
tamilj,  the  husband  was  held  liable, 
though  he  had  supplied  his  wife  with 
money  to  keep  the  house.  Ruddock 
V.  Marsh,  601 

INCLOSUEE  ACT. 
See  Copyhold. 

Stopping  up  Foot-path, 

An  Inclosure  Act  empowered  Com- 
missioners, with  the  concurrence  of 
two  justices,  to  stop  up,  divert  or 
turn,  and  to  direct  to  be  discontinued 
any  public  road  or  footpath  through 
any  part  or  parts  of  the  lands  and 
grounds  in  the  parish  of  T.  which  to 
the  Commissioners  should  appear 
useless  ;  subject  to  an  appeal  to  the 
quarter  sessions.  The  Commissioners 
and  two  justices  made  an  order 
stopping  up  a  public  footpath  in  the 
parish  of  T.  which  was  continued  as 
a  footpath  into  the  parish  of  S., 
whereby  the  part  in  the  latter  parish 
became  useless  as  a  public  way. 


Held,  that  the  Commissioners  had 
power  to  stop  up  the  part  of  the 
footpath  in  the  parish  of  T.,  and  that 
if  any  injury  was  thereby  done,  the 
remedy  was  by  appeal 

Semble,  that  the  part  of  the  foot- 
way in  the  parish  of  T.  still  remained 
a  public  way,  though  a  cul-de-sac. 
Owyn  Y.  Hardwiehe,  40 


INCOME  TAX  ACT,  (6  A  6 
ViOT.  c.  65.) 

*\Bent**  within  the  meanmy  of 
eOth  Section. 

By  indenture  the  plaintiff,  in  con- 
sideration of  1,380/.  to  be  paid  by 
instalments,  granted  and  sold  to  the 
defendant  a  mine  of  coal  for  a  term 
of  fifty  years;  and  the  defendant 
covenanted  with  the  plaintiff  to  pay 
him  150/.  on  the  execution  of  the 
indenture,  and  150/.  per  year  after 
that  time,  whether  a  quantity  of  coal 
equal  to  that  amount,  at  and  after 
the  rate  of  100/.  per  Lancashire  acre, 
should  be  got  out  of  the  mine  in  the 
same  year  or  not ;  and  when  in  any 
year  so  many  coals  should  be  got  out 
of  the  mine  as  would,  at  the  rate  of 
100/.  for  every  Lancashire  acre  of 
coals,  amount  to  more  than  150/.  per 
year,  then  that  the  defendant  would 
pay  for  every  Lancashire  acre  of  coal 
the  sum  of  100/.,  and  so  in  propor- 
tion for  every  grater  or  less  quantity 
than  an  acre  until  the  sum  of  1,380^. 
should  be  paid :  (it  being  the  intent 
of  the  parties  that  the  plaintiff  should 
not,  until  the  1,380/.  was  paid, 
receive  less  than  150/.  per  year),  the 
same  yearly  rents  to  oe  paid  half- 
yearly  on  the  24th  of  June  and  24th 
of  December  in  each  vear.  The  de- 
fendant,  who  had  never  worked  the 
mine,  claimed  to  deduct  from  a  half- 
yearly  instalment  a  sum  paid  by  him 
for  income  tax. 
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Held,  that  the  instalment  of  150^. 
per  year  was  not  "  rent  '*  within  the 
meaning  of  the  60th  section  of  the 
Income  Tax  Act,  6  &  6  Vict.  c.  86 ; 
and  that  assuming  it  to  he  ''an 
annual  payment  *'  within  the  mean- 
ing of  the  102nd  section,  the  plaintiff, 
and  not  the  defendant,  was  liahle  to 
be  assessed  to  the  income  tax.  Taylor 
V.  JEvans,  101 

INEVITABLE  ACCIDENT. 
See  CovENAiffT  (2). 

INNKEEPER. 
See  SLAin>EB. 

INSOLVENT. 
See  Pbisoiteb. 

Exception  of  Wearing  Apparel. 

An  insolvent  seeking  to  except  his 
wearing  apparel,  furniture,  &c.,  under 
the  value  of  201,  from  the  operation 
of  the  7  A  8  Vict.  c.  96,  must  in  his 
schedule  specify  each  article  and  its 
value.  It  is  not  enough  to  state 
generally  the  character  of  the  goods, 
aud  a  gross  sum  as  their  value. 
Taylor  v.  Roberte^  96 

INSUEANCE. 
(1).  On  Profits  on  Goode, 

An  insurance  on  profits  on  goods 
laden  on  board  a  ship  is  an  insurance 
on  goods  within  19  Geo.  2,  c.  87,  s.  1. 
And  therefore  an  insurance  on  profits 
containing  clauses  prohibited  by  that 
statute  is  illegal.    Smith  v.  Reynolds,  I 

221 

(2)/\Alteraiwn  of  Circumstances. 

The  plaintiff  effected  a  policy  of 
assurance  in  which  the  subject-matter 
was  thus  described: — "On  a  range 
of  buildings  of  three  stories,"  curriers' 


shops,  &c.,  "  part  of  lower  story  of 
said  building  being  used  as  a  stable, 
coach-house    and   boiler-house:    no 
steam-engine  employed  on  the   prO' 
mises:    the  steam  from   said  boiler 
being  used  for    heating  water  and 
warming  the  shops.    N.  B.    The  pro- 
cess of  melting  tallow  by  steam  in 
said  boiler-house,  and  also  the  use  of 
two  pipe-stoves  in  said  building,  are 
hereby  allowed ;  but  it  is  warranted 
that  no  oil  be  boiled,  nor  any  process 
of  japanning  leather  be  carried  on 
therein  nor  in  any  building  adjoining 
thereto."     The    description  of   in- 
surance were  fourfold,  "Common," 
"  Hazardous,"  "Doubly  Hazardous," 
and  "  Special  Eisks ;"  and  the  policy 
stated,  that  "  when  Special  Bisks  are 
proposed,  the   most  particular  spe- 
cifications of  the  property,  and  all 
circumstances  attending  the  same, 
will  be  required ;  but  aO  which  Spe- 
cial Bisks  must  be  particularised  on 
the  policy,  to  render  the  same  valid 
or  in  force."     One  of  the  conditions 
indorsed  on  the  policy  was,  that  "  if 
afler  the  assurance  shall  have  been 
effected,  the  risk  shall  be  increased 
by "    "  any  alteration   of    circum- 
stances," and  the  particulars  of  the 
same  shall  not  be  indorsed  on  the 
policy  by  the  secretary  or  some  other 
agent  of  the  Company,  and  a  pro- 
portionate higher  premium  paid,  if 
required,  such  insurance  shall  be  of 
no  force."     The  insurance  in  ques- 
tion was  a  "Special  Bisk."     After 
the  policy  was  effected  the  plaintiff, 
without  notice  to  the  defendants, 
erected  in  the  stable  the  machinery 
of  a  steam-engine,  which  was  sup- 
plied with  steam  by  the  boiler  men- 
tioned in  the  policy.     By  the  terms 
of  the  policy  mills  and  manufactories 
having  mill,  steam  or  engine  work 
were  "  Special  Bisks."    No  notice  of 
the  erection  or  use  of  the  steam- 
engine  was  given  to  the  Insurance 
Company.    The  premises  were  after 
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wards  destroyed  by  acddental  fire, 
not  attributable  to  the  erection  or 
use  of  the  steam-engine.  At  the 
trial  it  was  agreed  by  the  parties 
that  the  jury  should  find,  and  the 
jury  did  mid,  that  the  risk  of  fire  or 
damage  thereby  was  not  increased 
by  the  erection  or  use  of  the  steam- 
engine,  or  by  the  alterations  in  the 
insured  premises. 

Held,  (per  Pollock,  C.  B.,  and 
Martin,  B.,  dissentiente  BramweU, 
B.),  that  the  introduction  of  the 
steam-engine  and  use  of  the  steam 
generated  in  the  boiler  to  work  it, 
was  a  material  alteration  in  the 
subject-matter  insured,  and  therefore 
avoided  the  policy. 

Held,  in  the  Exchequer  Chamber 
(reversing  the  judgment  of  the  Court 
of  ij&chequer),  that  the  policy  was 
not  avoided  by  the  introduction  of 
the  steam-engine,  and  the  use  of  the 
steam  generated  in  the  boiler  to 
work  it.      Stokes  v.  Cox  and  Others^ 

820,533 

JOINT  STOCK  BANK. 
See  BAJsnasQ  Compaitt. 

JOINT  STOCK  COMPANY. 

See  BAmcnro  Compaitt. 

ConPAiriEs  Clauses  Coksoli- 
DATiOK  Act,  1845. 

PliEADIKa,  I.  (4). 

Yak  Domains  Laitd  Compaitt. 

(1).  Execution  against  Shareholder. 

An  applicatipn,  under  the  Compa- 
nies Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  16,  s.  36,  for  leave  to  issue 
execution  against  a  shareholder  on  a 
judgment  against  the  Company,  was 
founded  on  affidavits  which  stated 
that  a  fi.  &.  issued  against  the  Com- 
pany and  was  returned  nulla  bona ; 
that  the  Company  had  not  at  the  date 


of  the  judgment,  or  since,  axnr  lands, 
chattels,  goods  or  effects  in  England, 
Ireland  or  elsewhere,  whereon  the 
plaintiff  could  levy  the  amount  of 
the  judgment  or  any  part  thereof. 
Held  sufficient.  Hiaon  v.  The  El- 
kenny  and  Qreat  Southern  and  Wes- 
tern BaUvoay  Company,  47 

Under  7  A  8  Vict,  c  110,  s.  66, 
a  judgment  creditor,  having  fiuled 
to  obtain  satisfaction  by  executioii 
against  the  effects  of  a  Company 
completely  registered  under  that  Act, 
may  proceed  at  once  against  a  nerson 
who  was  a  shareholder  at  the  date  of 
the  contract  on  which  the  judgment 
is  founded,  but  who  has  ceased  to 
be  a  shareholder,  without  proceeding 
against  the  existing  shareholders  in 
the  first  instance. 

An  order  for  the  winding-up  of 
the  Company,  where  no  offioal  ma- 
nager has  been  appointed,  has  no 
effect  upon  the  right  of  such  creditor 
to  issue  execution  against  the  shar&- 
holders.  Hill  and  Another  v.  The 
London  and  County  Assurance  Oom~ 
pany,  398 

Scire  fiEunas  against  a  shareholder 
on  a  judgment  against  a  Joint  Stock 
Company  completely  registered  under 
the  7  &  8  Vict.  c.  110.  Plea :  setting 
out  the  record,  by  which  it  appeared 
that  the  action  was  on  a  bill  of  ex- 
change, accepted  by  two  directors  of 
the  Company  in  the  form  prescribed 
by  the  45th  section  of  that  Act, 
and  indorsed  to  the  plaintiff  The 
plea  then  stated  that  a  dause  in  the 
Comptmy's  deed  of  settlement  only 
authorized  the  directors  to  accept 
bills  binding  the  shareholders  to  the 
extent  of  their  shares,  and  that  the 
defendant  had  paid  up  his  shares.  On 
demurrer,— JGTcW,  that  the  plea  was 
bad;  for,  assuming  that  it  would 
have  afforded  a  defence  to  the  original 
action,  it  could  not  now  be  pleaded 
to  the  scire  facias.  JPeddeU  v.  Oieyif , 
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(2).  Liahiliiy  of  Company  on  Bilh  of 
Exchange  accepted  hy  Directors, 

The  deed  of  settlement  of  a  Joint 
Stock  Company  completely  regis- 
tered, contained  a  clause  authorizing 
the  directors  to  accept  bills  of  ex- 
change :  "  provided  that  the  bills  due 
at  any  one  time  should  not  exceed 
100,000/.,  and  that  aU  such  bills 
should  be  so  made,  issued,  indorsed 
and  accepted  as  to  be  binding  on 
the  Company  and  on  the  share- 
holders, and  each  of  them,  to  the 
extent  of  the  respective  shares  held 
by  them  in  the  capital  stock  of  the 
Company,  and  no  further  or  other- 
wise.^' The  directors  of  the  Com- 
pany  having  accepted  bills  of  ex- 
change in  the  ordinary  form,  as 
prescribed  by  7  &  8  Vict.  c.  110, 
B.  45 : — Hela^  that  the  Company  was 
liable  upon  such  bills.  QorOon  v. 
OHw  Official  Manager  of  the  Sea 
Fire  Life  Assurance  Society^       599 

(8).  Promissory  Note  binding  on 
Oompany, 

The  following  instrument  was 
signed  by  two  directors  of  a  com- 
pletely registered  Joint  Stock  Com- 
pany, and  sealed  with  the  seal  of 
the  Company. — "  Three  months  after 
date  we,  two  of  the  directors  of  The 
Ark  Life  Assurance  Society,  by  and 
on  behalf  of  the  said  Society,  do 
hereby  promise  to  pay  to  M.  or 
order  the  sum  of  67/.  15*.  6J.,'* 
value  received.  There  was  no  coun- 
ter signature  by  the  secretary  of  the 
Company. 

Held,  a  promissory  note  binding 
on  the  Company,  and  not  the  parties 
who  signed  it.  Aggs  v.  Nicholson 
and  Another^  165 

(4).  Evidence  of  Begistration. 

By  7  &  8  Vict.  c.  110,  s,  16,  if 
certain  returns  made  are  conforma- 
ble to  the  provisions  of  the  Act,  it 
is  the  duty  of  the  registrar  of  Joint 


Stock  Companies  to  grant  to  a  Com- 
pany a  certificate  of  complete  regis- 
tration, signed  by  him  and  sefded 
with  his  seal  of  office,  which  certifi- 
cate is  to  set  forth  whether  the 
Company  has  been  constituted  com- 

Sletely ;  and  in  the  absence  of  evi- 
ence  to  the  contrary  any  such 
certificate  is  to  be  received  in  evi- 
dence, without  proof  of  the  signature 
thereto  or  seal  of  office.  By  s.  25, 
on  complete  registration  of  any 
Company  being  certified  by  the 
registrar  of  Joint  Stock  Companies, 
such  Company  shall  be  and  is  thereby 
incorporated.  By  s.  19,  the  Com- 
mittee of  Privy  Council  for  Trade 
may  appoint  an  assistant  registrar, 
ana  such  assistant  registrar  shall, 
in  the  absertce  of  the  registrar,  be 
competent  to  do  all  thine;s  which 
the  registrar  is  authorized  to  do; 
and  the  provisions  in  the  Act,  relat- 
ing to  the  signature  and  seal  of 
office  of  the  registrar,  are  to  apply 
to  the  assistant  registrar.  Held, 
that  a  certificate  of  the  complete 
registration  of  a  Joint  Stock  Com- 
pany, signed  and  sealed  by  the 
assistant  registrar,  is  admissible  as 
evidence  of  the  complete  registra- 
tion of  a  Company,  niough  it  doea 
not  appear  either  on  the  face  of  the 
document  or  by  evidence  aliunde^ 
that  the  registrar  was  absent  at  the 
time  it  was  so  signed  and  sealed: 
Dubitante,  Watson,  B. 

The  certificate  of  the  annual  re- 
turn of  the  name  and  business  of  a 
Joint  Stock  Company,  signed  and 
sealed  by  the  registrar  of  Joint 
Stock  Companies,  pursuant  to  7  &  8 
Vict.  c.  110,  ss.  14, 10,  is  evidence 
that  the  Company  was  a  completely 
registered  Company  at  the  time  such 
return  was  made.  Bakery,  Cave,  674 

JUDGMENT  BT  DEFAULT. 
See  Pbacticb,  (5). 
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JUS  TERTII. 
See  Bankrupt,  (1). 

JUSTICE  OF  THE  PEACE. 
See  Vaghant  Act. 

Notice  of  Objection  to  being  sued  in 
Qmntff  Court, 

A  justice  of  the  peace  sued  in  a 
County  Court  for  an  act  done  in  the 
execution  of  his  office,  having  given 
notice,  under  the  11  &  12  Vict.  c.  44, 
8.  10,  that  he  objects  to  being  sued 
in  the  County  Court,  cannot  after 
such  notice  remove  the  plaint  into 
the  superior  Court  by  certiorari. 
Wegton  V.  Sneifd,  703 

LANDLOEJ)  AND  TENANT. 

See  VjjEXDisQj  I.  (5). 

(1).  Implied  Condition  for  Be-entry. 

A  proviso  in  a  lease  for  re-enti^ 
on  nonpayment  of  rent,  is  a  condi- 
tion which  attaches  to  the  yearly 
tenancy,  created  by  the  tenant 
holding  over  and  paying  rent  after 
the  expiration  of  the  lease.  Eliza 
ThmMu  V.  Faoker,  669 

(2).  Implied  Stipulation  as  to  Notice 

to  Quit, 

An  agreement  for  a  lease  con- 
tained a  stipulation  that  the  tenancy 
should  continue  until  after  two 
vears  notice  to  quit  had  been  given. 
The  tenant  occupied  the  farm,  paid 
rent  for  some  years,  but  no  lease  was 
executed.  Held^  that  it  could  not 
be  implied  that  the  stipulation  as  to 
the  two  years  notice  to  quit  was  one 
of  the  terms  under  which  the  tenant 
held.    Tooker  v.  Smith,  732 

(3),  Custom  of  the  Country,   - 
A  tenant  held  under  a  lease  which 


contained  a  covenant  that  he  should 
cultivate  the  farm  according  to  the 
custom  of  the  country,  and  should 
with  the  last  wheat  crop  lay  down 
the  same  with  20  lbs.  weight  of 
good  clover  seed  per  acre,  and  con- 
tinue the  same  so  laid  down  for 
feeding,  not  to  exceed  three  grounds 
belonging  to  the  farm;  and  should 
during  aJl  the  term  consume  with 
stock  in  the  farm  all  the  hay,  straw 
and  clover  grown  thereon;  which 
manure  should  be  used  on  the  said 
farm;  and  that  the  lessor  and  his 
assignees  would  allow  the  lessee  to 
occupy  half  the  rooms  in  the  house, 
and  the  bam,  yards  and  granary, 
until  Midsummer  Day  after  the 
expiration  of  the  said  term,  if  neces- 
sary, to  finish  the  cropping  of  the 
lessee  grown  on  the  premises  thereby 
demised.  Under  the  custom  of  the 
country  the  tenant  would  have  been 
entitled  to  be  paid  for  the  straw  and 
manure  on  leaving. 

Held:  the  covenant,  containing 
no  provisions  as  to  straw  uncon- 
sumed  on  Quitting,  was  not  incon- 
sistent witn  the  custom  of  the 
country,    and    therefore    that    the 

Elaintin  was  entitled  to  be  paid  for 
is  straw.     Muncey  v.  Dennis,    216 

(4).  Surrender  hy  Operation  of  Law, 

Where  a  landlord  grants  a  new 
lease  to  a  stranger  with  the  assent 
of  the  tenant  under  an  existing 
lease,  and  the  latter  gives  up  his 
own  possession,  that  is  a  surrender 
by  operation  of  law.  Dubitante, 
Bramvoell,  B. 

Lands  belonging  to  a  Dean  and 
Chapter  were  usually  leased  for  21 
years,  and  the  leases  renewed  every 
seventh  year  for  a  further  period  of 
21  years.  It  was  proved  to  be  the 
practice  on  the  renewal  of  a  lease  to 
return  the  old  lease  to  the  office, 
when  it  was  destroyed.  If  the 
person  delivering  up  the  existing 
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lease  was  not  the  same  person  to 
whom  it  was  granted,  the  officer  of 
the  Dean  and  Chapter  made  inquiry 
as  to  the  manner  in  which  such 
person  hecame  interested  in  the 
premises,  and  on  being  satisfied  of 
nis  interest,  granted  the  renewed 
lease  to  him.  W.  in  1849,  being  in 
possession  of  certain  lands  leased  to 
D.  for  21  years  from  1842,  produced 
the  lease  of  S.  to  the  officer  of  the 
Dean  and  Chapter  which  was  then 
cancelled.  He  obtained  a  new  lease 
in  his  own  name,  and  continued  to 
occupy  and  pay  rent  till  his  death  in 
1856 ;  after  which  his  executrix 
delivered  up  the  lease  of  1849,  and 
obtained  a  renewed  lease  in  her  own 
name. — Held^  that  the  facts  were 
evidence  of  the  assent  of  S.  to  the 
grant  of  the  lease  of  1849  to  W,  by 
the  Dean  and  Chapter. 

In  ejectment  against  a  person  who 
has  entered  forcibly  without  any 
title,  evidence  of  prior  possession  is 
sufficient  to  entitle  the  plaintiff  to 
recover ;  and  the  plaintiff  does  not 
lose  his  right  to  insist  on  such  pos- 
session by  setting  up  a  title  which 
he  fails  to  establish  m  proof.  Davi' 
son  and  Others  v.  ChrU^  744 

LANDS    CLAUSES    CONSOLI- 
DATION ACT,  1846. 

Arhitroition. 

A  statute,  incorporating  a  Water- 
works Company,  provid^  that  all 
disputes  respecting  compensation, 
works,  matter,  or  thing  done  or  per- 
formed under  the  provisions  of  the 
Act  should  be  determined  by  arbi- 
tration, under  "  The  Lands  Clauses 
Consolidation  Act,  1845."  Held, 
that  the  provision  did  not  apply  to 
a  claim  for  compensation  in  respect 
of  damage  sustained  by  the  interrup- 
tion of  a  drain  by  reason  of  the  works 
of  the  Company.  Blagrave  v.  Bristol 
Waterworks  Ompany^  869 


LAND  TAX. 

Hedemption    by    Oumer    of   Lands 
charged  icith  Fee-Farm  Bent. 

The  owner  of  lands  charged  with 
a  fee-farm  rent,  payable  to  a  pur- 
chaser from  the  Crown  under  statutes 
22  C.  2,  c.  6,  and  28  C.  2, .  c.  24, 
having  redeemed  the  land  tax  charge- 
able on  the  lands  out  of  which  the 
fee-farm  rent  issues,  is  entitled  under 
the  land  tax  Acts,  to  deduct  four 
shillings  in  the  pound  from  the  rent 
so  payable.  Moody  and  Another  v. 
27te  Dean  and  Chapter  of  the  Cathe- 
dral Church  of  Wells,  in  the  County 
of  Somerset,  40 

LEASE. 

See  CoKTBACT,  (2). 

Landlord  and    Tenant,  (1), 
(2),  (3),  (4). 

LlOENCE. 
PLEAniNO,  II.  (8). 

LIBEL. 

iS'^tf  Frauds,  Statute  of,  (2). 
Practice,  (1). 

Proceedings  on  Trial. 

The  plaintiff,  a  tidewaiter  in  Her 
Majesty's Customs,brought  an  action 
against  the  publisher  of  a  newspaper 
for  a  libel,  imputing  to  him  that  he 
was  a  papal  rebel,  a  traitor,  and  an 
idolat^;  that  he  was  a  member  of 
an  association  for  the  conversion  of 
England  to  the  Boman  Catholic  faith, 
and  had  enlisted  himself  in  the  ser- 
vice of  a  foreign  potentate,  and  was 
bound  never  to  decline  from  the 
purpose  of  annihilating  all  religious 
oeliefs  other  than  the  Koman  Catho- 
lic religion  and  Popery.  The  de- 
fendant pleaded,  not  guilty,  and  a 
justification  of  so  much  of  the  libel 
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as  imputed  to  him  that  he  was  a 
member  of  the  association,  &c.  At 
the  trial,  the  phiintiff,  who  was  a 
witness,  stated  that  he  was  a  Eoman 
Catholic,  and  had  subscribed  money 
to  an  association  for  the  conversion 
of  England  to  the  Boman  Catholic 
faith ;  but  had  done  no  other  act  to 
become,  a  member  of  it.  —  Held: 
First,  that  he  could  not  be  asked,  on 
cross-examination,  whether  his  name 
was  not  written  in  a  certain  book 
of  the  association,  no  notice  haying 
been  given  to  produce  the  book. 

Secondly  (tne  plaintiff  having  ad- 
mitted that  he  held  himself  bound 
by  the  canons  and  decrees  of  the 
Church  of  Bome),  Held,  that  he 
could  not  be  asked  whether  he  con- 
sidered himself  bound  by  the  notes 
and  comments  of  the  Eheims  Testa- 
ment, since  that  was  an  inquiry  into 
his  religious  belief. 

Thirdly  (the  plaintiff  having  given 
in  evidence  a  paragraph  in  a  subse- 
quent newspaper  containing  similar 
unputations  against  the  plaintiff), 
Held^  that  the  defendant  was  not 
entitled  to  have  read  as  part  of  the 
plaintiff's  case,  a  paragraph  in  that 
newspaper  on  the  subject  of  "  Papal 
Prosecutions,"  but  having  no  refer- 
ence to  the  other  paragraph. 

Fourthly,  (the  defendant's  counsel 
havine  intimated  his  intention  not 
to  call  witnesses),  Held,  that  he  had 
no  right,  in  order  to  shew  the  doc- 
trines of  the  Church  of  Eome,  to 
read  in  his  address  to  the  jury  a 
Papal  treaty  with  a  Catholic  State, 
nor  canons,  decrees  or  bulls  of  that 
church,  nor  the  oath  taken  by  Eoman 
Catholic  bishops,  since  those  were 
matters  of  iact  which  ought  to  be 
proved. 

Fifthly,  Held,  that  the  imputa- 
tions bemg  false  in  fact  and  without 
a  justifiable  occasion,  the  law  implied 
malice. 

Sixthly,  Held,  that  there  was  no 


misdirection  in  omitting  to  tell  the 
jury  not  to  give  damages  in  respect 
of  the  publication  subsequent  to  the 
libel.    Darby  v.  Ouseley,  1 

LICENCE. 

Deierminaiion    by    AM$ignment    of 
Subject  Matter. 

A  licence  is  determined  by  an 
assignment  of  the  subject  matter  in 
respect  of  which  the  privilege  is  to 
be  enjoyed. 

By  lease  not  under  seal,  B.  and 
C,  trustees  on  behalf  of  themselves 
and  the  other  proprietors  of  a 
theatre,  demised  it  to  S.  for  three 
years,  reserving  to  themselves  and 
the  other  proprietors  free  liberty  of 
admission  to  the  theatre.  S.,  by 
lease  not  under  seal,  let  the  theatre 
to  the  plaintiff  for  two  nidits,  sub- 
ject to  the  terms  on  whicn  he  held 
the  theatre. 

Held,  that  the  licence  was  deter* 
mined,  and  that  an  action  of  trespass 
might  be  maintained  by  the  plaintiff 
against  the  defendant,  a  proprietor, 
wno  entered  the  theatre  during  his 
tenancy,  (hleman  v.  Sir  W,  Foster, 
Bart.  37 

LIEN. 

See  CoicMOK  Law  Prooedvbs  Act, 
1854,  (5). 

LIMITATIONS  (STATUTE  OF). 

See  CoicMOK  Law  Psocbditsb  Act, 
1854  (2). 

(1).  Acknowledgment  in  Writing. 

The  plaintiff  having  applied  to  the 
defendant  for  payment  of  a  debt,  the 
defendant  wrote  in  answer,  ^  I  shall 
repeat  my  assurance  to  you  of  the 
certainty  of  your  being  repaid  your 
generous  loon.    Let  matters  remain 


ant  failed  to  observe.  Elizabeth 
Goate,  Executrix  of  John  Qoate^  v. 
T.  B.  Ooate,  29 
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as  thej  are  for  a  short  time  and  all 
will  be  right.  The  works  I  have 
been  appointed  to,  but  they  are  not 
yet  worked  with  the  full' complement 
of  labour ;  this  term  will  decide  the 
matter:"-— JH'ifZJ,  a  sufficient  acknow- 
ledgment in  answer  to  a  plea  of  the 
Statute  of  Limitations. 

The  question  in  these  cases  is, 
whether  the  statement  as  to  the 
time  of  payment  is  merely  an  excuse 
or  the  condition  on  which  payment 
is  to  be  made.    Collis  v.  8tack^    605 


In  answer  to  an  application  for 
payment  of  a  debt  the  debtor  wrote 
as  follows :— "  I  do  not  wish  to  avail 
myself  of  the  Statute  of  Limitations 
to  refuse  payment  of  the  debt.  I 
have  not-  the  means  of  paying  and 
must  crave  a  continuance  of  your 
indulgence.  My  situation  as  a  clerk 
does  not  afford  me  the  means  of  lay- 
ing by  a  shilling ;  but  in  time  I  may 
reap  the  benefit  of  my  services  in  an 
augmentation  of  salary  that  may 
enable  me  to  propose  some  satis- 
fectory  arrangement.  I  am  much 
obliged  to  you  for  your  forbear- 
ance." 

Heldy  no  sufficient  acknowledg- 
ment or  promise  to  take  the  case 
out  of  the  Statute  of  Limitations. 
Backham  v.  Marriott,  234 


(2).  Admission  of  Debt  to  Person 
who  purported  to  ^e , Conditional 
Discharge, 

An  admission  of  a  debt  made  to  a 
person  who  at  the  same  time  signed 
a  paper  purporting  to  be  a  discharge 
of  tne  debt,  is  not  a  sufficient  ac- 
knowledgment of  the  debt  to  prevent 
the  operation  of  the  Statute  of  Limi- 
tations, though  the  discharge  was 
inoperative  in  itself,  and  was  given 
upon  a  condition  which  the  defend- 
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LIVEEPOOL  DOCKS. 

Liability  of  Trustees, 

The  trustees  of  the  Liverpool 
Docks  are  a  corporation  receiving 
tolls  and  port  duties,  for  the  purpose 
of  discliarging  a  public  duty,  ttom 
which  the  members  derive  no  emolu- 
ment, and  they  have  a  discretion  as 
to  the  application  of  their  funds,  and 
as  to  the  time  and  manner  in  which 
they  will  repair  the  docks. 

5y  6  Geo.  4.  c.  clixxvii.,  ss.  3,  4, 
it  is  provided  that,  in  order  to  carry 
into  execution  the  powers  of  the 
Liverpool  Dock  Acts  a  committee  is 
to  be  appointed,  twelve  nominated 
by  the  corporation  and  eight  by  the 
merchants  of  Liverpool;   and  that 
the  committee  or  any  seven  of  them, 
including  the  chairman,  who  has  the 
custody  of  the  common  seal  of  the 
trustees,  should  have,  use,  and  exer- 
cise exclusively  all  and  every  the 
powers  and  authorities  in  relation 
to  the  execution  and  carrying  into 
effect   the    several    powers   of  the 
Liverpool  Dock  Acts,  vested  in  the 
trustees  by  virtue  of  those  Acts, 
subject  to  a  power  of  veto  in  the 
trustees.  Held,  first,  that  though  the 
trustees  possessed  sufficient  funds  to 
enable  them  to  keep  the  docks  in  a 
proper  condition,  they  were  not  re- 
sponsible to  the  owners  of  a  vessel 
injured  by  grounding  on  an  accumu- 
lation of  mud  suffered  to  remain  in 
the  docks. 

Secondly,  that  the  trustees  are  not 
liable  to  an  action  for  a  neglect  of 
duty  by  the  committee.  Qibbs  and 
Others  V.  The  Trustees  of  the  Liver' 
pool  Bocks,  439 
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MINE. 


LOCAL  BOARD  OF  HEALTH. 

See  Public  Health  Act,  1848  (1), 

(2). 

LOCAL  AND  PEESONAL  ACT. 
See  Ramboate  Habbotjb  Act,  (1). 

LORD  OF  MANOR. 

See  Copyhold. 
Game. 

MASTER  AND  SERVANT. 
See  Railway  Company,  (1). 

MEMORANDA,  108,  281,  391, 

757. 

MEMORIAL. 
See  Basktsq  Company. 

MERCHANT  SHIPPING  ACT, 

1854. 

Description  of  Gold  in  Bill  of  Lading, 

The  Merchant  Shipping  Act,  1854, 
section  503,  provides,  that  no  owner 
of  any  sea  going  ship  shall  be  liable 
to  maJse  good  any  loss  that  may  hap- 
pen without  his  actual  fault  or  priTity 
to  any  gold,  &c.,  put  on  board  such 
ship,  by  reason  of  any  robbery,  Ac., 
unless  the  owner  has,  at  the  time  of 
shipping  the  same,  inserted  in  his 
bills  of  lading,  or  otherwise  declared 
the  true  nature  and  value  of  such 
articles. 

H^eld^  that  a  bill  of  lading  de- 
scribing a  parcel  of  gold  shipped 
as  *'  one  box  containing  about  248 
ounces  of  gold  dust"  was  not  a  suf- 
ficient statement  of  the  value.  WiU 
Hams  V.  The  African  Steam  Ship  Oom^ 
pany,  300 


MINE. 

See  CovsKANT,  (2). 
Yabiakce. 
Watebcovbsi,  (2). 

(\).Itiaht  to  enter  on  Surface  Land 
for  the  purpose  of  working  Mines. 

A  declaration  stated  that  certain 
lands  were  in  the  occupation  of  a 
tenant  of  the  phuntiif,  the  reversioxi 
belonging  to  nim,  and  that  the  de- 
fendant wrongfully  dug  out  of  the 
lands  large  quantiues  of  stone,  sand 
and  soil;  and  carried  away  the  same; 
and  made  large  holes,  excavations, 
and  cuttings  in  and  through  parts  of 
the  lands,  and  erected  large  mounds 
and  banks  of  earth  and  rubbish  in 
and  upon  other  parts  of  the  lands,  so 
as  thereby  permanently  to  alter, 
damage,  injure  and  spoil  the  surfiioe 
of  the  hmds.  Plea:  that  before  any  of 
the  times  when,^.,R.,wa8  and  still  ia 
seized  in  fee  of  all  the  mines  and  quar- 
ries of  stone  under  the  earth  or  upon 
the  earth,  within  certain  parts  of  the 
lordship  of  B.,and  thatR.andall  thoae 
whose  estate  he  had  and  has  of  and 
in  the  said  mines  and  quarries  within 
the  said  parts  of  the  said  lordship, 
from  time  whereof  the  memoiT  of 
man  is  not  to  the  contraxr,  have  Seen 
used  and  accustomed  of  right,  and 
still  of  right  are  used  and  accus- 
tomed, as  often  as  it  might  be 
necessary  for  the  purpose  of  effec- 
tually getting,  vrinning,  or  working 
the  said  mines  or  quarries,  within 
the  said  parts  of  the  said  lordship,  to 
enter  into  and  upon  any  lands  within 
the  said  parts,  within  or  under  which 
the  said  mines  or  quarries  were 
situate,  such  lands  bemg  or  having 
been  part  of  the  waste  of  the  lordship, 
and  to  dig,  excavate,  and  cut  into 
and  through  the  same  lands  unto  the 
stone  of  the  said  mines  and  quarries, 
and  out  of  the  holes  and  excavations 
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80  made  to  raise,  dig  and  get  the 
stones  of  the  said  mines  and  quarries 
and  cany  away  the  same,  doing  no 
more  than  necessary  for  the  purpose 
aforesaid. — The  plea  then  stated  that 
S*.  demised  a  quarry  of  stone,  situate 
within  and  under  the  lands  of  the 
plaintiff  in  the  declaration  men- 
tioned, being  parcel  of  the  said  mines 
and  quarries  of  stone  within  the  said 
parts  of  the  said  lordship,  to  the  de- 
lendant  fix)m  year  to  year,  and  the 
plea  then  justified  the  acts  com- 
plained of  in  the  exercise  of  the 
above  mentioned  right.  There  were 
two  other  pleas  under  the  Prescrip- 
tion Act,  2  &  8  Wm.  4,  c.  71, 
alleging  an  enjoyment  of  the  right 
by  the  defendant  as  occupier  of  the 
quarry  for  the  respective  periods  of 
forty  and  twenty  years.  On  de- 
murrer,— Held,  that  the  pleas  were 
good,  for  the  right  claimed  was  not 
unreasonable  and  might  have  origi- 
nated in  grant.     Bogers  v.  Taylor, 

706 

(2).  Meaning  of  term  ^^  Fairly 
Wrought:' 

A  demise  of  coal  mines  for  80 
years,  yielding  400/.  for  every  acre 
of  coal,  &c.,  by  annual  payments  of 
not  less  than  200/. :  provided  that 
in  case  the  whole  of  the  coals,  so  far 
as  the  same  could  be  fairly  wrought, 
should  have  been  worked  out  and 
gotten  at  any  time  prior  to  the  ex- 
piration of  tne  term,  and  that  the 
said  coal  so  fairly  wrought  should 
have  been  wholly  paid  for,  then  that 
the  annual  payment  of  200/.  should 
cease  and  be  no  longer  payable. 

Held,  that  the  question  whether 
the  coal  could  be  fairly  wrought  did 
not  depend  upon  whether  it  could  be 
worked  at  a  profit  or  not,  or  whether 
any  such  coal  as  that  demised 
was  worth  working,  but  assuming 
that  coal  of  the  same  description 
as  that  demised  could  be  properly 

8  s  s  2 


worked,  whether,  according  to  the 
usage  of  miners,  the  coal  in  question 
could  be  worked  without  extraor- 
dinary difficulty  or  expense. 

The  learned  Judge  at  the  trial  told 
the  jury  that  he  would  not  give  them 
any  explanation  as  to  what  was 
meant  by  ''fairly*'  wrought,  and 
that  they  were  better  judges  of  the 
meaning  of  the  phrase  than  he  was. 
He  told  them  what  he  thought  it 
meant. 

Held,  that  this  direction  was  in- 
sufficient. Chriffiths  v.  Bighy  and 
Another,  237 

(3).  Conveyance, 

S.  D.,  being  seized  in  fee  of  certain 
lands  under  which  were  mines  of  coal, 
in  Jime,  1805,  mortgaged  in  fee  the 
lands  and  mines  to  T.  T.  to  secure 
650/.  and  interest.  8.  D.  by  her 
will,  dated  the  15th  September,  1809, 
devised  to  her  seven  children,  as 
tenants  in  common  in  fee,  all  the 
mines  under  the  said  lands,  and  all 
her  real  estates  (except  the  said 
mines  to  J.  S.,  W.  W.  and  W.  D., 
their  heirs  and  assigns,  upon  trust  to 
sell  the  said  real  estates  (except  as 
before  excepted).  On  the  26th  De- 
cember, 1812,  S.  D.  demised  to  J.  S. 
and  W.  W.  two  seams  of  the  coal 
under  the  said  lands  for  a  term  of  fifty 
years  at  a  rent  of  105/.  S.  D.  died  in 
1814,  and  the  rent  was  paid  to  her 
seven  children.  T.  T.,  the  mortgagee, 
by  his  will,  dated  the  I7th  October, 
1810,  devised  all  freehold  estates 
held  by  him  in  mortgage  to  J.  H. 
and  J.  J.,  their  heirs  and  assigns, 
and  soon  after  died.  By  indentures 
of  lease  and  release,  the  latter  dated 
10th  June,  1816,  between  J.  S.,  W. 
W.  and  W.  D.,  devisees  and  trustees 
named  in  the  will  of  8.  D.,  of  the 
first  part,  J.  H.  and  J.  J.,  trustees 
and  executors  named  in  the  will  of 
T.  T.,  of  the  second  part,  J.  T.  (a 
mortgagee  of  other  premises)  of  the 
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third  part,  and  B.  K.  of  the  fourth 
part  ^  after  reciting  (inter  alia)  the 
mortgage  by  S.  D.  to  T. T., and  that 
J.  S.,  W.  W.  and  W.  D.,  in  execu- 
tion of  the  tniats  of  the  will  of  S.  D., 
had  put  up  for  sale  by  auction  the 
lands  comprised  in  the  said  mortgage, 
at  which  sale  B.  K.  was  declared  the 
purchaser  of  the  said  lands  (except 
the  mines  and  beds  of  coal  under 
the  same)  for  the  price  of  1149/. 
158,'  it  was  witnessed  that  J.  H. 
and  J.  J.  (nt  the  request  and  by  the 
direction  and  appointment  of  J.  8., 
W.  W.  and  W.  D.)  did  bargain,  sell, 
release,  <S:e.,  unto  B.  K.  the  said 
closes  of  land,  "together  with  all  and 
singul%r  the  out-houses,  buildings, 
gardens,  &c.,  waters,  water  courses, 
&c.,  quarries*^  (omitting  the  word 
"mines"),  except  and  always  re- 
served, unto  the  said  J.  S.  and  W. 
\V.  during  the  term  of  thirty  years, 
all  the  mines  and  beds  of  coal  under 
the  said  closes  of  land  with  liberty  to 
dig  and  sink  pits,  Ac,  for  working 
the  coal :  to  hold  the  said  closes  of 
land  (except  as  before  excepted) 
unto  the  said  B.  K.,  his  heirs  and 
assigns  for  ever : — Held,  that  under 
this  conyeyance  the  mines  or  seams 
of  coal  did  not  pass  to  B.  K.  Deni- 
ton  Y.  Ilollida^  and  Others,  631 


MONET  PAID. 

See  t^LEADIKO,  II.  (1). 

Mistake  of  Fact, 

The  defendant,  an  executrix,  being 
entitled  to  200/.  lent  by  the  testator 
in  his  lifetime,  and  secured  to  him 
by  bond  and  an  equitable  mortgage, 
applied  to  C,  the  debtor,  for  pay- 
ment. C.  referred  her  to  a  bank 
which  had  purchased  of  him  the 
mortgaged  property,  subject  to  the 
charges  thereon.  l?he  bank  paid  the 
200/.    It  turned  oat  that  by  a  will 


prepared  and  attested  by  the  testa- 
tor, and  made  subsequently  to  that 
under  which  C.  had  claimed,  but 
which  had  been  suppressed  by  the 
family  of  C,  C.  had  no  title  to  the 
property  so  charged. — Held,  that  the 
oanK  could  not  recover  back  the 
money  as  having  been  paid  under  a 
mistake  of  £m^8.  Aiken,  Bmblic 
Officer,  ifc,  v.  EUzaheth  Short,  Ejre- 
cutrix  of  Francis  Short,  210 

MOETGAGE. 

See  Bakksitpt,  (1). 
CovENAirr,  (1). 
Mine,  (3). 
Ship,  (2). 

Receipt  of  Principal  and  Interest  hjf 
Solicitor  acting  for  both  Mortgagor 
and  Mortgagee. 

P-,  a  solicitor  employed  botii  by 
a  mortgagor  and  mortgagee,  re- 
ceived the  interest  on  the  mortgage 
debt  regularly.  After  a  time  be 
fraudulently  obtained  from  the 
mortgagor  a  portion  of  the  prin- 
cipal. At  first  the  mortgagee  re- 
ceived his  interest  regularly  from  P. 
at  his  office;  but  ultimately  P. 
allowed  the  interest  to  fall  into 
arrear  till  a  large  sum  became  due 
to  the  mortgagee.  During  this 
time  the  mortgagee  made  no  appli- 
cation to  the  mortgagor  in  conse- 
quence of  the  irregularity  in 
payment.  In  September,  1853,  the 
mortgagor  paid  the  mortgagee 
43/.  13«.  9(/.,  as  a  half  year's  in- 
terest on  the  principal  remaining 
due ;  that  led  to  an  explanation  and 
the  discovery  of  the  fraudulent 
receipt  of  the  principal  by  P.  The 
mortgagee  did  not  repudiate  the 
payment  at  the  time.  On  the  24th 
of  February,  the  mortgagor  wrote 
to  inqiure  in  what  way  he  should 
pay  the  half-year's  interest  just  due, 
expressing  his  fear  that   Ir.  would 
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not  be  able  to  make  good  bis  de- 
falcations to  the  mortgagee.  On 
the  26th  the  mortgagee  wrote  re- 
questing payment  by  cheek ;  and  on 
tbe  4th  of  March  the  mortgagee 
again  wrote,  saying  that  he  beUeved 
that  P.  was  hopelessly  inyolved,  and 
suggesting  that  the  loss  should  be 
divided  between  them. 

Held^  that  P.  was  the  agent  of  the 
mortgagee  to  receive  the  interest 
but  not  the  principal;  and  that  in 
order  to  bind  the  mortgagee  by  the 
acts  of  P.  in  receiving  the  principal, 
it  was  necessary  to  shew  either  triat 
what  he  did  was  with  the  intention 
of  adopting  the  acts  of  Prior  that 
the  position  of  the  mortgagor  was 
altered.     Kent  v.  Thomas^  478 

MUNICIPAL   CORPOEATION. 

Liability  far  Negligence  of  their 
Servants. 

A  municipal  corporation  employ- 
ing workmen  to  lay  down  gas  pipes 
in  the  borough  is  responsible  for 
the  negligence  of  the  persons  so 
employed.  Scott  v.  The  Mayor,  Al- 
dermen and  Citizens  of  the  Oity  of 
Manchester,  59 

NEGLIGENCE. 

S00  MtTKIOIPAIi  C0BP0BA.TI0ir. 

BaILWAY  CoiiPAHT  (1),  (2),  (4). 

Action  by  Visitor, 

A  declaration  alleged  that  the 
defendant  was  possessed  of  an  hotel 
into  .which  he  had  invited  the  plain- 
tiff to  come  as  a  visitor,  and  in 
which  there  was  a  glass  door,  which 
it  was  necessary  for  the  plaintiff  to 
open  for  the  purpose  of  leaving  the 
hotel,  and  which  the  plaintiff  by  the 
permission  of  the  defendant  and 
with  his  knowledge,  and  without 
any  warning  from  him,  lawfully 
opened  for  the  purpose  aforesaid,  as 


a  door  which  was  in  aproper  condition 
to  be  opened:  nevertheless  by  and 
through  the  mere  carelessness,  negli- 
gence, and  default  of  the  defendfuit, 
the  door  was  then  in  an  insecure  and 
dangerous  condition  and  unfit  to  be 
opened,  and  by  reason  of  the  said 
door  being  in  such  insecure  and 
dangerous  condition,  and  of  the  then 
carelessness,  negligence,  default  and 
improper  conduct  of  the  defendant 
in  that  behalf,  a  large  piece  of  ^lass 
fell  from  the  door  and  wounded  the 
plaintiff. 

Held,  that  the  declaration  dis- 
closed no  cause  of  action  against  the 
defendant.  Southcote  y,  Stanley,  247 

NISI  PEIUS. 
See  Wbit  op  Summons. 


NOTICE. 

See  PLEA.DINO,  I.  (2). 
Turnpike  Act. 


NOTICE    TO    ADAHT    DOCU- 
MENTS. 

See  Pbactice,  (3). 

NOTICE  TO  QUIT. 
See  Landlobd  and  Tenant,  (2). 

OUTLAWEY. 

See    Common     Law     Pbocedube 
Act,  1862,  (2). 
Pbacticb,  (6). 

PATENT. 

See  Covenant,  (3). 

(1).  Subject-Matter  of  Patent. 

Vegetable  gas  had  been  obtained 
from  oils  which  were  separated  from 
seeds   and    other    oleaginous    sub- 
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stances  by  pressuie.  It  was  difh 
coyezed  that  gas  might  be  distilled 
at  once  from  the  seeds,  Ac.,  without 
first  separating  the  oil.  Held,  that 
assuming  the  inyention  to  be  new, 
it  was  such  as  might  be  the  subject 
of  a  patent. 

To  a  declaration  stating  that  the 
plaintiff  was  the  first  inyentor  of  a 
new  manufacture,  Sui.,  and  that  the 
defendant  had  infringed  his  patent 
right,  a  plea  that  the  inyention  was 
not  a  matter  for  which  letters  patent 
could  b^  law  be  granted,  does  not 
put  in  issue  the  noyelty  of  the  in- 
yention.   JBooth  y.  Kennard,       527 

(2).  Particulars  of  OhjecHon, 

In  an  action  for  the  infringement 
of  a  patent,  if  the  particiuars  of 
objections,  deliyered  with  the  pleas 
in  pursuance  of  the  15  &  16  Vict. 
c.  88,  s.  41,  are  too  general,  the 
party  who  means  to  object  to  them 
must  procure  an  order  for  better 
particulars.  The  Act  does  not  pre- 
yent  defectiye  particulars  from  being 
ayailable  at  the  trial,  and  the  plain- 
tiff cannot  resist  the  admission  of 
eyidence,  which  is  within  the  literal 
meaning  of  the  particulars,  on  the 
ground  that  the  statement  is  too 
general,  and  that  the  particulars  do 
not  giye  the  required  information  as 
to  the  place  in  which  the  inyention 
is  alleged  to  haye  been  used.  Hull 
y.  Bollard,  134 

PAYMENT. 
See  Bond,  (2). 

PAYMENT  INTO  COIJET. 
See  Plbadiho,  II.  (2). 

PENALTY. 
See  TuBKPiKB  Act. 

PLEADING  SEVERAL 
MATTEES. 

See  Pbactice,  (1). 


PLEADING. 

See  Chabteb-pabtt,  (I),  (3). 
Ck)TEKAirr,  (3). 
JomT  Stock  Compaitt,  (1). 
Patbitt,  (1). 
Yabiaetcb. 
Watsbcoubse,  (2). 

i.  dzclabatiok. 
(1).  Cause  of  Aetion, 

A  declaration    stated    that    the 

Slaintiff,  at  the  defendant's  request, 
eliyeied  to  the  defendant,  then 
being  a  liyerj-stable  keeper,  a  horse 
of  the  plaintiff,  to  be  by  him  taken 
due  ana  proper  care  of,  and  to  be 
kept  in  a  separate  stall  in  the  de- 
fendant's stable,  for  reward  to  the 
defendant  to  be  paid  by  the  plaintiff 
in  that  behalf.  And  the  defendant 
accepted  the  care  and  custody  of  the 
said  norse  upon  the  terms  aforesaid : 
yet  he  woi3d  not  take  due  and 
proper,  or  any,  care  thereof,  or  keep 
it  in  a  separate  stall,  and  by  means 
of  the  premises  the  horse  was  so 
kicked  by  other  horses  that  it  became 
of  no  yalue  to  the  plaintiff. — The 
defendant  pleaded  "not  guilty;" 
and  at  the  trial  a  yerdict  was  found 
for  the  plaintiff,  with  7/.  damages. 
Held,  that  the  cause  of  action  was 
founded  on  contract,  not  on  tort,  and 
consequently  the  plaintiff  was  de- 
priyed  of  costs  by  the  County  Court 
Act,  13  &  14  Vict.  c.  61,  s.  11. 
Le^^s  y.  Tucker,  600 

(2).  Averment  ofNoHee, 

In  a  count  complaining  that  the 
defendant  did  an  act  on  his  own  land 
to  the  prejudice  of  the  plaintiff's 
land,  it  is  not  neoessaiy  to  ayer 
notice;  and  a  plea  stating  that  no 
notice  was  given  is  bad.  Bla^ave 
y.  The  Bristol  Waterworks  Cdril^any, 
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(3).  Allegation  of  Peculiar  Damage, 

A  declaration  alleged  that  there 
was  a  public  footway  from  a  field  of 
the  plaintiff  to  another  field  of  the 
plaintiff,  and  that  the  defendants 
obstmcted  the  way ;  whereby  the 
plaintiff  an'd  his  servants,  employed 
in  the  management  of  his  lands  and 
in  tending  his  cattle,  were  compelled 
to  go  by  a  lonser  route,  and  thereby 
the  work  and  labour  of  the  plaintiff 
and  his  servants  were  necessarily 
consumed  to  a  greater  extent,  and 
the  plaintiff  was  prevented  from 
employing  his  servants  during  such 
excess  as  he  otherwise  would  have 
done.  Heldf  a  sufficient  allegation 
of  peculiar  damage  to  enable  the 
plaintiff  to  maintain  the  action. 
^lagrave  v.  The  Bristol  Waterworks 
Chmpang^  *  369 

(4).  In  Scire  Facias, 

In  a  declaration  in  scire  facias 
against  a  shareholder  in  a  Company, 
under  8  &  9  Vict.  c.  16,  s.  36,  it  is 
sufficient  to  state  that  awrit  of  fi.  fa. 
aeainst  the  Company  had  issued, 
directed  to  the  sheriff  of  one  county, 
and  that  no  goods  of  the  Company 
were  found  in  his  bailiwick. 

Under  that  section  separate  exe- 
cutions may  issue  against  different 
shareholders  till  the  debt  is  satisfied. 
Nixon  V.  JBroumlow,  405 

(5).  Distress  for  Arrears  of  Bent. 

A  count  alleged  that  the  plaintiff 
held  a  workshop  as  tenant  to  the 
defendant  at  a  certain  rent,  and  that 
the  defendant  wrongfully  seized 
divers  goods  and  chattels  of  the 
plaintiff,  of  great  value,  to  wit,  of  the 
value  of  SOL,  as  a  distress  for  arrears 
of  rent,  to  wit,  182. 10^.,  then  claimed 
by  the  defendant  to  be  in  arrear, 
and  the  defendant  afterwards  wrong- 
fully  sold  the  said  goods  and  chattels 
for  the  alleged  arrears  of  rent,  and 


costs ;  whereas  'in  fact  a  small  part 
only,  to  wit,  9/.  of  the  pretended 
arrears  of  rent  so  distrained  'for  was 
in  arrear.  The  defendant  pleaded 
not  guilty,  and  at  the  trial  a  verdict 
was  found  for  the  plaintiff,  with 
10/.  10s,  damages.  Held,  in  the 
Exchequer  Chamber,  that  the  count 
disclosed  no  cause  of  action.  French 
V.  Phillips,  564 

II.  Plea. 

(1).  Plea  Oood  in  Part  and  Bad  in 

Part. 

A  plea  to  several  counts,  good  as 
to  some  and  bad  as  to  others  is  not 
bad  in  toto,  but  may  be  construed  dis- 
tributively.  Blagrave  v.  The  Bristol 
Waterworks  Company^  369 

In  an  action  for  money  paid, 
&c.,  the  defendant  pleaded  that  the 
money  was  paid,  ^.,  for  and  in  res- 
pect of  certain  differences  which  the 
plaintiffs,  as  the  defendant's  brokers, 
contracted  to  pay  for  them  on  ac- 
count of  certain  unlawful  contracts, 
by  way  of  gaming  and  wagering,  re- 
lating to  the  public  funds,  and  to 
railways  and  shares  in  railways,  and 
to  the  then  present  and  future  prices 
thereof  respectively ;  and  in  lieu  of, 
and  instead  of  making,  accepting,  and 
paying  for  transfer  thereof,  partly 
contrary  to  the  7  Oeo.  2,  c.  8,  and 
partly  contrary  to  the  8  &  9  Vict, 
c.  109. 

Held,  that  the  plea  being  no 
answer  as  to  the  money  paid  in 
respect  of  losses  on  the  sale  of 
shares  was  bdd  altogether,  and  was 
not  made  good  as  to  the  money  paid 
in  respect  of  losses  on  sales  of  con- 
sols, Dy  the  75th  section  of  the 
Common  Law  Procedure  Act,  1852. 
Lgne  and  Another  v.  Sierfeld,      278 

(2).  Payment  into  Court. 
To  an  action  of  detinue,  the  de- 
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fendant  cannot  plead  payment  of 
money  into  Court  in  satisfaction  of 
the  yalue  of  the  goods.  Ann  Allans 
Administratrix  of  William  Allan,  de- 
ceased,  v.  Dunn,  572 

(3).  In  Covenant  by  Beversioner. 

A  declaration  in   covenant  in  a 
lease,  (yielding  rent  "  to  th&  lessor, 
his  heirs  and  assigns,"  with  a  cove- 
nant for  payment  of  the  rent  "to 
the  lessor,  his  heirs  and  assigns,"  by 
the  devisee  of  the  reversion  against 
the  lessee,)  alleged  that  the  rever- 
sion of  and  in  the  demised  premises 
belonged  to  the  lessor  and  his  heirs. 
Plea. — That  the  reversion  of  and  in 
the  demised  premises  did  not  belong 
to  the  lessor  and  his  heirs.    Eeplica- 
tion  by  way  of  estoppel. — That  the 
lease  was  an  indenture  executed  by 
the  defendant,  and  that  he  entered 
and  enjoyed  the  demised  premises  by 
virtue  of  the  indenture ;  that  it  did 
not  appear  by  the  indenture  that  the 
lessor  was  not  seised  in  fee,  or  that 
he  had  any  estate  or  interest  other 
than  a  fee  simple,  nor  did  the  inden- 
ture contain  anything  to  shew  that 
the  reversion  did  not  belong  to  the 
lessor  and  his  heirs.     On  demurrer 
to    the    replication:    Held,  in    the 
Exchequer  Chamber,  affirming  the 
judgment  of  the  Court  of  Exchequer, 
that  the  plea  was  good,  as  traversing 
a  material  allegation  in  the  declara- 
tion, and  that  the  replication  was 
bad.     Mary  Weld  v.  Baxter,       668 

POOE  LAW  UNION. 
See  BoKD,  (I), 

PEACTICE. 

See  Bill  or  Exchaitoe,  (4). 

Bills  or  Exchange  Act,  (1), 

CoMMOK  Law  Pbooboitbe  Act, 

1854,  (3),  (4). 
Costs,  (2). 
Vendok  and  Vendee. 


(1).  Pleading  several  Matters. 

In  an  action  on  a  contract,  a  spe- 
cial plea  of  payment  into  Court,  in 
respect  of  the  breach  of  a  contract 
set  out  in  the  plea,  and  vaiying  from 
that  stated  in  the  declaration,  can- 
not be  pleaded  together  with  pleas 
in  bar  of  the  action.  Hart  v.  Denny 
andAnother,  609 

In  an  action  of  libel,  a  plea  setting 
out  facts  to  shew  that  the  alleged 
libel  was  a  fair  comment,  will  not  be 
allowed  to  be  pleaded  together  with 
a  plea  of  not  guilty.  The  Earl  of 
Lucan  v.  Smith,  481 

(2).  Several  Beplications, 

A  special  replication  may  be 
allowed  together  with  a  general 
traverse  of  the  plea,  though  it  does 
not  raise  a  distmct  defence,  where 
the  special  replication  enables  the 
parties  to  raise  by  demiurer  the 
substantial  question  to  be  decided  in 
the  cause.  Williams  v.  The  African 
Steam  Navigation  Chfnpany^  19 

(3).   Notice  to  Admit  Documents, 

A  notice  to  admit  documents 
pursuant  to  the  Common  Law  Pro- 
cedure Act,  1852,  s.  117,  called  on 
the  defendant  to  admit  the  authority 
by  which  the  documents  were 
written. — Held,  that  the  party  called 
on  to  make  the  admissions  had  a 
right  to  reject  the  whole,  and  having 
done  so,  and  a  verdict  having  been 
obtained  by  the  defendant,  the 
plaintiffs  who  proved  these  docu- 
ments at  the  tnal,  had  no  right  to 
the  costs  of  such  proof  under  the 
section  in  question. 

Each  admission  sought  is  to  be 
treated  as  a  separate  part  of  the 
notice.  The  Oxford,  Worcester  and 
Wolverhampton  Bailway  Company  v. 
T  E.  Scudamore,  Secretary  of  the 
Rhymney  Iron  Company,  666 
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(4).  Gross  Demurrers. 

According  to  the  practice  in  the 
Court  of  Exchequer,  when  there  are 
cross-demurrers  which  go  to  the 
whole  cause  of  action,  the  party 
first  demurring  is  entitled  to  begin. 
Hill  y.  Cawdenf,  360 

(5).  Judgment  hy  Default, 

Afber  the  Eeg.  Gen.  E.  T.  1856 
(which  prescribes  that  service  of 
pleadings  on  Saturday, after  2 o'clock, 
shall  be  deemed  as  made  on  the 
following  Monday),  to  a  declaration 
delivered  on  the  1st  of  August,  the 
defendant  after  2  o'clock  on  the  9th, 
which  was  Saturday,  delivered  a  plea 
at  the  office  of  the  plaintiff's  attorney. 

Heldy  that  judgment,  for  want  of 
a  plea,  signed  on  the  12th  was 
regular.     Sharp  v.  Fox^  496 

(6).  Judgment  of  Reversal  of  Out- 
lawry, 

Where  a  defendant  makes  default 
in  pleading  to  an  assignment  of 
error  coram  vobis  to  reverse  an 
outlawry,  the  rule  for  judgment  of 
reversal  is  absolute  in  the  first 
instance.    Arding  v.  Hohner,      278 

(7).  JExecution  against  one  of  several 
Joint  Defendants, 

Upon  a  judgment  against  two 
defendants,  if  the  sheriff  makes  a 
seizure  of  the  goods  of  one  under  a 
fi.  &.,  though  he  afterwards  aban- 
dons the  seizure,  the  plaintiff  cannot 
take  the  other  defendant  under  a  ca. 
sa.  till  the  writ  of  fi.  fa.  has  been 
returned.  Andrews  v.  Saunderson 
and  mcholls,  Tl^ 

(8).    Death  of  Sole    Claimant    in 
Ejectment, 

After  verdict  for  a  sole  claimant 
in  ejectment,  taken  subject  to  a 
special  case,  and  befoi*e  the  case 
came  on  for  argument,  the  claimant 


died.  The  Court  ordered  the  case 
to  stand  over  until  after  a  suggestion 
had  been  entered  by  the  legal  repre** 
sentative  of  the  claimant.  (See  note 
p.  650).    Denison  v.  Holiday^       61 

(9).  Surety  for  Crown  Debtor, 

Where  the  surety  of  a  Crown 
debtor  has  paid  the  debt  of  his  prin- 
cipal, an  order  that  he  shall  be  placed 
in  the  situation  of  the  Crown,  and  a 
writ  of  extent  be  put  in  force  in  his 
behalf,  is  not  absolute  in  the  first 
instance,  though  notice  of  motion 
has  been  served  on  the  principal  and 
the  Crown,  and  no  one  appears  to 
oppose  the  application.  Begina  v. 
S(Uter,  274 

PEEEOGATIVE   OP    CEOWN. 
See  CoTOTT  CouBT,  (3). 

PEESCEIPTION. 

See  Mine,  (1). 

Watebcoubse,  (2). 

PEINTEE. 

See  Fbaudb,  Statute  op,  (2). 

PEISONEE. 

Removal  to  Prison  of  Court  in  which 
Action  is  brought, 

A  defendant  ordinarily  residing 
at  K.  was  arrested  in  Suffolk  and 
lodged  in  gaol  at  Bury,  which  is  180 
miles  distant  by  railway  from  K.  He 
filed  his  schedule  in  the  Insolvent 
Debtors'  Court,  and  the  petition  was 
referred  to  the  County  Court  of 
Suffolk.  Having  been  brought  up 
to  the  prison  of  the  Court  by liabeas 
corpus  at  the  suit  of  the  plaintiff, 
the  Court  refused  to  remit  him  to 
the  custody  of  the  sheriff  of  Suffolk. 

Semble,  that  it  is  the  right  of  a 
plaintiff  to  remove  a  defendant  in 
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custody  to  the  prison  of  the  Court  in 
which  the  action  has  been  brought. 
Oun^  y.  HaUeUy  142 

PEIVILBGED     COMMUNICA. 

TION. 

Knowledge  aeguired  hy  Counsel  Jrom 
hii  own  OhservoHons. 

The  rule  as  to  priyileged  com- 
munications between  counsel  or 
attorney  and  client  does  not  extend 
to  facts  of  which  the  counsel  or 
attorney  of  themselves  obtain  know- 
lec^  in  the  course  of  trial. 

Counsel  attended  before  a  magis- 
trate on  behalf  of  a  person  charged 
with  embezzlement,  and  a  book  was 
produced  by  the  prosecutor  in  which 
it  was  the  duty  of  the  person  charged 
to  have  entered  a  sum  of  money 
received  by  him,  and  there  was  no 
such  entry.  On  a  second  examina- 
tion, the  book  was  again  produced 
when  the  entry  was  found.  The 
party  charged  having  brought  an 
action  for  a  malicious  prosecution. 

Held,  that  the  counsel  might  give 
evidence  as  to  whether  the  entry 
was  in  the  book  at  the  time  of  the 
first  examination,  since  the  state  of 
the  book  was  not  information  com- 
municated to  him  by  his  client,  but 
knowledge  which  he  acquired  by 
his  own  observation.  Brown  v. 
^oster^  736 

PEOMISSOET  NOTE, 
See  JoiKT  Stock  Compant,  (3). 

PROVISO  FOE  CESSEE. 
See  CoTEKANT,  (2). 

PUBLIC  HEALTH  ACT,   1848. 

(1).  Application  of  Act  to  Parish, 

By  the  Public  Health  Act,   184S, 
8.  8,  "  upon  the  petition  of  not  le&s 


than  one-tenth  of  the  inhabitaata, 
rated,  Ac,  of  any  city,  town,  borough, 

Sarish,  or  place,  having  a  known  or 
efined  boundary,  the  General  Board 
of  Health  may  direct  a  superintend- 
ing inspector  to  visit  such  city,  &c., 
and  make  public  inquiry,  Ac.,  as  to 
the  sewerage,  &c.,    and  as  to  any 
other  matters  in  respect  whereof  the 
said  Board  may  desire  to  be  informed, 
&c.  By  s.  9,  before  proceeding  upon 
such  inquiry,  the  inspector  sh^  give 
notice,  &c.,  and  upon  the  completion 
of  such  inquiry,  ne  shall  report  in 
writing  to  the  General   Board  of 
Health,  ^.,  and  upon  the  presen- 
tation of  such  report,   the  Board 
shall  cause  copies  to  be  published 
and  deposited,  ^.,  and  the  copies 
so  pubfished  shall  be  accompanied 
by  a  notice  stating  that,  within  a 
certain    time,    written    statements 
may  be  forwarded  to  the  said  Board, 
witn  respect  to  any  matter  contained 
in  or  omitted  firom  the  said  report, 
or  any  amendment  propoeed  to  be 
made  therein,  and  all  such  statements 
shall  be  deposited,  &c.,  and  shall  be 
open  to  inspection,  &c.     By  s.  10, 
if  after  such  inquiry,  &c.,  it  shall 
appear  to  the  General  Board  expe- 
dient that  the  Act  should  be  apphed 
to  the  city,  town,  borough,  parish, 
or  place,  with  respect  to  which  such 
inquiry  has  been    made  upon  the 
petition,  t&c.,  and  within  the  same 
Doundaries  as  those  of  such  city, 
&c. ;  they  shall  report  to  her  Majesty 
accordingly,  and  at  any  time  after 
the  presentation  of  such  report,  it 
shall  be  lawful  for  her  Majesty  to 
order  the  Act  to  be  put  in  force 
within  such  city,   town,    borough, 
parish    or  place."     The   parish  of 
Waltham  Holy   Cross   consists  of 
the  township  of   Waltham  Abbey, 
and  certain  hamlets.     The  inhabit- 
ants  of  the  parish  petitioned  that 
the  Act  might  be  put  in  force  within 
the  parish.     A  superintending  in- 
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Bpector  having  been  appointed,  in- 
quired as  to  the  parish,  but  made 
his  report  headed  "  as  to  the  town 
of  Waltham  Abbey,"  and  recom- 
mended that  the  Act  should  be 
applied  to  the  ioumsMp  of  Waltham 
Abbey.  The  report  was  published 
with  a  notice  by  the  General  Board 
of  Health,  that  statements  might  be 
forwarded  with  respect  to  anymatters 
contained  in  or  omitted  from  the 
report,  Ac.  No  further  inquiry  by 
any  inspector  took  place,  but  on  the 
report  of  the  General  Board  of 
Health,  by  an  order  in  council,  the 
Act  was  applied  within  the  parish: — 
Heldf  that  the  Act  was  legally  put 
in  force  within  the  parish. 

The  Local  Board  of  Health  having 
made  a  general  highway  rate  instead 
of  a  district  rate  for  the  repair  of 
the  highways  in  the  parish,  an  action 
was  brought  against  the  derk  of  the 
Local  Board  to  try  the  validity  of 
the  rate,  and  a  verdict  taken,  subject 
to  a  special  case,  with  liberty  to  the 
parties  to  treat  the  decision  as  the 
ruling  at  nisi  prius ;  before  the 
passing  of  17  &  18  Vict.  c.  69.  The 
case  was  stated  after  the  passing  of 
that  Act: — Held,  that  the  Court 
were  bound  to  direct  a  verdict  for 
the  plaintiff  for  the  amount  of  the 
highway  rate,  notwithstanding  that 
Act.  Barber  v.  Jetsopp^  Clerk  to  the 
Local  Board  of  Health  for  the  JParish 
of  Waltham  Hohf  Oross,  578 

(2).  Power  of  Local  Board  to  make 
New  Streets,  and  Rate  Owners 
of  adjoining  Land  for  Paving 
them. 

The  69th  section  of  "  The  Public 
Health  Act,  1848,"  does  not  em- 
power a  Local  Board  to  make  new 
streets,  and  rate  the  owners  of  the 
adjoining  land  for  paving  them,  <&c., 
but  the  enactment  only  applies  to 
existing  streets  not  repairable  by 


the  parish.      2%«  Local  Board  of 
Health    of  Kingston-vpon-Hull    v. 
Jones,  489 

EAILWAY  COMPANY. 

See  Damage. 
Eeysbsioksb. 

(1).  LiahiUiy  for  Injury  to  Persons 
voluntarily  assisting  Servants, 

The  rule  of  law,  that  a  master  is 
not  in  general  responsible  to  his  ser- 
vant for  injury  occasioned  by  the 
negligence  of  a  fellow-servant  ui  the 
course  of  their  common  employment, 
applies  to  the  case  of  a  person  who 
is  mjured  whilst  voluntarily  assisting 
the  servants  in  their  work. 

Therefore,  where  the  servants  of 
the  defendants,  a  railway  Company, 
were  turning  a  truck  on  a  turntable, 
and  a  person  not  in  the  employment 
of  the  defendants  volunteered  to 
assist  them,  and  whilst  so  engaged, 
other  servants  of  the  defendcmts 
negligently  propelled  a  steam-engine 
and  thereby  caused  the  death  of  the 
person  who  so  volunteered :  and  the 
servants  were  persons  of  competent 
skill  and  the  defendants  did  not  au- 
thorize the  negligence. — Held,  that 
the  defendants  were  not  liable  to  an 
action  by  the  personal  representative 
of  the  deceased.  Caroline  Degg, 
'Administr atria:  of  James  Degg,  de- 
ceased, V.  The  Midland  Bailway 
Compafi/y,  773 

(2).  Liability  for  damage  to  Horse 
conveyed  by  Bauway. 

A  horse  was  sent  by  railway  di- 
rected to  the  owner  at  Eton.  The 
sender  signed  a  docimient  in  the 
following  terms :  Mr.  Wise  paid  for 
one  horse  12s.  6d.,  Newbury  to 
Windsor.  Notice:  The  directors 
will  not  be  answerable  for  damage  to 
any  horses  conveyed  by  this  railway. 
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custody  to  the  prison  of  the  Court  in 
which  the  action  has  been  brought. 
Qurney  y.  HaUen^  142 

PEIVILBGED     COMMUNICA- 

TION. 

Knowledge  acgw/red  hy  Counsel  from 
hie  own  Observations, 

The  rule  as  to  priyileged  com- 
munications between  counsel  or 
attorney  and  client  does  not  extend 
to  facts  of  which  the  counsel  or 
attorney  of  themselves  obtain  know- 
ledge in  the  course  of  trial. 

Counsel  attended  before  a  magis- 
trate on  behalf  of  a  person  charged 
with  embezzlement,  and  a  book  was 
produced  by  the  prosecutor  in  which 
it  was  the  duty  of  the  person  charged 
to  have  entered  a  sum  of  money 
received  by  him,  and  there  was  no 
such  entry.  On  a  second  examina- 
tion, the  book  was  again  produced 
when  the  entry  was  found.  The 
party  charged  having  brought  an 
action  for  a  malicious  prosecution. 

ffeldf  that  the  counsel  might  give 
evidence  as  to  whether  the  entry 
was  in  the  book  at  the  time  of  the 
first  examination,  since  the  state  of 
the  book  was  not  information  com- 
municated to  him  by  his  client,  but 
knowledge  which  he  acquired  by 
his  own  observation.  Brown  v. 
Foster^  736 

PBOMISSOET  NOTE, 
See  JoiKT  Stock  Company,  (3). 

PEOVISO  FOE  CESSEE. 
See  Covenant,  (2). 

PUBLIC  HEALTH  ACT,   1848. 

( 1 ) .  Application  of  Act  to  Parish . 

By  the  Public  Health  Act,   1848, 
s.  8,  "  upon  the  petition  of  not  le&s 


than  one-tenth  of  the  inhabitants, 
rated,  &c.,  of  any  city,  town,  borough, 

Sarish,  or  place,  having  a  known  or 
efined  boundary,  the  Gbnend  Board 
of  Health  may  direct  a  superintend- 
ing inspector  to  visit  such  city,  &c., 
and  make  public  inquiry,  d;c.,  as  to 
the  sewerage,  &c.,    and  as  to  any 
other  matters^  in  respect  whereof  the 
said  Board  may  desire  to  be  informed, 
&c.  By  s.  9,  before  proceeding  upon 
such  inquiry,  the  inspector  shall  give 
notice,  &c.,  and  upon  the  completion 
of  such  inquiry,  be  shall  report  in 
writing  to  the  General  Board  of 
Health,  &c.,  and  upon  the  presen- 
tation of  such  report,   the  Board 
shall  cause  copies  to  be  published 
and  deposited,  ^.,  and  tne  copies 
so  pubushed  shall  be  accompanied 
by  a  notice  stating  that,  within  a 
certain    time,    written    statements 
may  be  forwarded  to  the  said  Board, 
with  respect  to  any  matter  contained 
in  or  omitted  from  the  said  report, 
or  any  amendment  proposed  to  be 
made  therein,  and  all  such  statements 
shall  be  deposited,  &c.,  and  shall  be 
open  to  inspection,  &c.    By  s.  10, 
if  after  such  inquiry,  &c.,  it  shall 
appear  to  the  General  Board  expe- 
dient that  the  Act  should  be  apphed 
to  the  city,  town,  borough,  parish, 
or  place,  with  respect  to  which  such 
inquiry  has  been   made  upon  the 
petition,  ^.,  and  within  the  same 
Doundaries  as  those  of  such  city, 
&c. ;  they  shall  report  to  her  Majesty 
accordingly,  and  at  any  time  after 
the  presentation  of  such  report,  it 
shall  be  lawful  for  her  Majesty  to 
order  the  Act  to  be  put  in  force 
within  such  city,   town,    borough, 
parish    or  place."     The   parish  of 
Waltham  Holy  Cross   consists  of 
the  township  of   Waltham  Abbey, 
and  certain  hamlets.     The  inhabit- 
ants  of  the  parish  petitioned  that 
the  Act  might  be  put  in  force  vrithin 
the  parish.     A   superintending  in- 


PUBLIC  HEALTH  ACT,  1848.  EAILWAY  COMPANY.  997 


Bpector  having  been  appointed,  in- 
quired as  to  the  pariBn,  but  made 
his  report  headed  "  as  to  the  town 
of  Waltham  Abbey,"  and  recom- 
mended that  the  Act  should  be 
iu>plied  to  the  toumsMp  of  Waltham 
Abbey.  The  report  was  published 
with  a  notice  by  the  Greneral  Board 
of  Health,  that  statements  might  be 
forwarded  with  respect  to  anymatters 
contained  in  or  omitted  from  the 
report,  Ac.  No  further  inquiry  by 
any  inspector  took  place,  but  on  the 
report  of  the  General  Board  of 
Health,  by  an  order  in  council,  the 
Act  was  applied  within  the  parish : — 
Held,  that  the  Act  was  legally  put 
in  force  within  the  parish. 

The  Local  Board  of  Health  having 
made  a  general  highway  rate  instead 
of  a  district  rate  for  the  repair  of 
the  highways  in  the  parish,  an  action 
was  brought  against  the  clerk  of  the 
Local  Board  to  try  the  validity  of 
the  rate,  and  a  verdict  taken,  subject 
to  a  special  case,  with  liberty  to  the 
parties  to  treat  the  decision  as  the 
ruling  at  nisi  prius ;  before  the 
passing  of  17  &  18  Vict.  c.  69.  The 
case  was  stated  after  the  passing  of 
that  Ad:— Held,  that  the  Court 
were  bound  to  direct  a  verdict  for 
the  plaintiff  for  the  amount  of  the 
highway  rate,  notwithstanding  that 
Act.  Barber  v.  JeascpPf  Clerk  to  the 
Local  Board  of  Health  for  the  JParish 
of  Waltham  Holy  Oross,  578 

(2).  Botoer  of  Local  Board  to  make 
New  Streets,  and  Rate  Owners 
of  adjoining  Land  for  Bcmng 
them. 

The  69th  section  of  "  The  Public 
Health  Act,  1848,"  does  not  em- 
power a  Local  Board  to  make  new 
streets,  and  rate  the  owners  of  the 
adjoining  land  for  paving  them,  <&c., 
but  the  enactment  only  applies  to 
existing  streets  not  repairable  by 


the  parish.      The  Local  Board  of 
Health    of  RvngsUm-vpon-Hvll    v. 
Jones^  489 

EAILWAY  COMPANY. 

See  Damage. 
Eeysbsiokxb. 

(1).  Liahility  for  Injury  to  Bersons 
voluntarily  assisting  Servants. 

The  rule  of  law,  that  a  master  is 
not  in  general  responsible  to  his  ser- 
vant for  injury  occasioned  by  the 
negligence  of  a  fellow-servant  m  the 
course  of  their  common  employment, 
applies  to  the  case  of  a  person  who 
is  mjured  whilst  voluntarily  assisting 
the  servants  in  their  work. 

Therefore,  where  the  servants  of 
the  defendants,  a  railway  Company, 
were  turning  a  truck  on  a  turntable, 
and  a  person  not  in  the  employment 
of  the  defendants  volunteered  to 
assist  them,  and  whilst  so  engaged, 
other  servants  of  the  defendcmts 
negligently  propelled  a  steam-engine 
and  thereby  caused  the  death  of  the 
person  who  so  volunteered :  and  the 
servants  were  persons  of  competent 
skill  and  the  defendants  did  not  au- 
thorize the  negligence. — Held,  that 
the  defendants  were  not  liable  to  an 
action  by  the  personal  representative 
of  the  deceased.  Caroline  JDegy, 
'Administratrix  of  James  JDegg,  ae- 
ceased,  v.  The  Midland  Juailway 
Company,  773 

(2).  Liability  for  damage  to  Horse 
conveyed  by  BaUway. 

A  horse  was  sent  by  railway  di- 
rected to  the  owner  at  Eton.  The 
sender  signed  a  document  in  the 
following  terms :  Mr.  Wise  paid  for 
one  horse  12«.  6J.,  Newbury  to 
Windsor.  Notice:  The  directors 
will  not  be  answerable  for  damage  to 
any  horses  conveyed  by  this  railway. 
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The  bone  arriyed  safe  at  the 
WindBor  station,  but  the  owner  not 
appearing  to  claim  it,  it  was  forgotten 
and  left  tied  up  in  a  horse-box  in  an 
exposed  situation  for  twenty-four 
hours,  and  was  seriously  injured  by- 
such  neglect.  Held^  that  the  Com- 
pany were  not  responsible  for  the 
injury  done  to  the  norse.  Wise  v. 
The  Oreat  Western  Sailway  Com- 
pany, 63 

(3).  LiahilUy  for  Loss  hy  Fire, 

The  plaintiff  delivered  at  the  star 
tion  of  the  Qreat  Western  Bailway 
Company  at  Bath,  a  van  load  of  fur- 
niture to  be  conveyed  to  Torquay. 
He  signed  a  receipt  note  which  was 
headed:— '* Bath  Station.— Te  the 
Great  Western  Bailway  Company. 
— Eeceive  the  undermentioned  goods 
on  the  conditions  stated  on  the  other 
side,  to  be  sent  to  Torquay  Station 
and  delivered  to  the  plaintiff  or  his 
agent."  One  condition  was,  that 
the  Company  would  not  be  answer- 
able for  loss  or  damage  by  fire. 
Another  condition  stated  that  the 
Company  would  not  be  responsible 
for  loss  or  damage  to  goods  beyond 
the  limits  of  their  railway.  The  van 
was  placed  on  a  truck  and  conveyed 
to  Bristol,  where  the  Great  Western 
line  ends  and  the  defendants'  (the 
Bristol  and  Exeter  line)  begins.  The 
same  truck  and  guard  proceeded  with 
the  van  to  Exeter,  where  the  defend- 
ants' line  ends,  and  is  joined  by  the 
line  of  the  South  Devon  Company, 
which  runs  to  Torquay.  Whilst  tfie 
van  and  furniture  were  at  the  de- 
fendants' station  at  Exeter  they  were 
accidentia  destroyed  by  fire. 

Heldy  in  the  Exchequer  Chamber 
(reversing  the  judgment  of  the 
Court  of  Exchequer),  that  the  Qreat 
Western  Bailway  Company  received 
the  goods  to  be  carried  on  their  lino, 
subject  to  the  stipulation  against  loss 


by  fire,  and  that  they  discharged 
themselves  by  forwarding  the  goods 
to  be  carried  by  the  defendants ;  and 
there  being  no  evidence  as  to  the 
terms  on  which  the  goods  were  to  be 
carried  on  the  defendants'  line,  they 
must  be  treated  as  having  received 
them  as  common  carriers,  and  were 
consequently  liable  for  their  loss. 
OoUins  V.  The  Bristol  and  Exeter 
Railway  Oompany,  517 


(4).  Conditional  Contract  for  Car- 
riage of  Cattle, 

A  person  sending  cattle  by  railway 
signed  a  contract  containing  the  fol- 
lovmig  amongst  other  conditions: 
"  A  pass  for  a  drover  to  ride  with 
his  stock  wiU  be  given.  The  Com- 
pany is  to  be  held  free  from  all  risk 
in  respect  of  any  damage  arising  in 
the  loading,  or  unloading,  from  suf- 
focation, or  from  being  trampled 
upon,  bruised,  or  otherwise  injured 
in  transit,  from  fire,  or  from  any 
other  cause  whatsoever."  A  drover 
received  a  pass  to  go  with  the  cattle. 
The  cattle  were  not  put  into  proper 
cattle  trucks,  but  into  vans  closing 
with  lids,  ordinarily  used  for  the 
conveyance  of  salt,  the  drover  not 
objecting.  The  lid  of  one  of  the 
vans  having  become  closed  in  the 
course  of  the  journey  several  of  the 
cattle  were  suffocated,  the  drover 
being  at  the  time  in  another  carriage. 

Held,  that  the  conditions  were 
reasonable,  and  that  the  Company 
were  not  responsible. 

Sentble,  per  Martin,  B.,  and  Bram- 
well,  B.,  that  notwithstanding  17  & 
18  Vict.  c.  31,  s.  7,  special  contracts 
with  Bailway  Companies  are  binding, 
whether  the  conditions  contained  in 
them  are  reasonable  or  not.  Par- 
dington  v.  The  South  Wales  Bailway 
Company,  392 
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RAMSGATE   HARBOUR   ACT. 
(32  Geo.  3,  c.  '74,  s.  14). 

(1).  Ad  of  a  Local  and  Personal 

Nature. 

By  statute  22  Geo.  3,  c.  40,  the 
harbour  of  Ramsgate  was  vested  in 
trustees,  upon  certain  trusts  and, 
subject  thereto,  was  vested  in  and  to 
be  disposed  of  by  the  authority  of 
parliament.  SStat.  32  G.  3.  c.  74.  an 
"Act  for  the  maintenance  and  im- 
provement of  the  harbour  of  Rams- 
gate," repealing  the  former  Act, 
vested  the  harbour  in  trustees,  who 
were  empowered  to  impose  duties  on 
all  ships  passing  Ramsgate,  to  be 
paid  to  the  collector  of  the  customs, 
&c.,  in  the  port  whence  such  ships 
should  set  forth  or  where  such  ships 
should  arrive.  By  s.  10,  foreign 
ships  are  to  pay  the  same  rates  as 
ships  cleared  out  of  British  ports, 
sucn  rates  to  be  levied  in  any  part  of 
her  Majesty's  dominions.  Sect.  II, 
empowers  collectors  to  enter  and 
measure  ships,  and  imposes  penalties 
on  persons  obstructing  them.  By  s. 
11,  on  producing  his  receipt  for  pay- 
ment of  duties,  the  master  is  entitled 
to  an  allowance  from  merchants  or 
importers.  By  s.  13,  accounts  are 
to  be  transmitted  to  the  receiver 
general  of  the  customs.  S.  15  gives 
power  to  collectors  to  distrain  on 
non-payment  of  duties.  By  s.  63, 
accounts  are  to  be  annually  audited 
and  submitted  to  parliament.  By 
8.  72,  penalties  may  be  levied  by  dis- 
tress and  sale  by  tne  warrant  of  any 
Justice  of  the  Peace  in  the  town 
where  the  offender  resides ;  and  in 
case  no  sufficient  distress  is  found, 
the  Justice  may  commit  the  offender 
to  prison.  Held,  in  the  Exchequer 
Chamber,  (affirming  the  judgment 
of  the  Court  of  Exchequer)  that  the 
32  G.  3,  c.  74,  is  an  Act  of  a  local 
and  personal  nature  within  the  mean- 


ing of  5  &  6  Vict.  c.  97,  having  a 
lo^  object,  the  improvement  of  the 
harbour,  and  affecting  only  certain 
specified  classes  of  her  Majesty's 
subjects.  , 

Statutes  which,  since  the  resolu- 
tion of  the  House  of  Commons  in 
1801,  have  been  printed  bv  theKing'a 
printers  amongst  the  public  local  and 
personal  Acts,  are  statutes  commonly 
called  public  local  and  personal 
within  the  meaning  of  the  5  &  6 
Vict.  c.  97.  Shepherd,  Deputy- 
Master  of  the  Trinity  House,  Dept- 
ford  Strond,  v.  Sharp,  115 

(2).  Exemption  from  Duty  of  Coast- 
ing  Vessels,  carrying  only  Coal. 

The  32  Geo.  3,  c.  74,  s.  14,  which 
exempts  coasting  vessels  from  pay- 
ment of  duty  to  Ramsgate  Hctrbour 
oftener  than  once  in  a  year,  includes 
coasting  vessels  carrying  only  coal. 
Shepherd,  Deputy-Master  of  the 
Trinity  House,  Deptford  Strond,  v. 
Moore.  126 

RATE. 
See  DisTBESS. 

RESTRAINT  OP  TRADE. 
See  CoTENANT,  (3). 

REVERSION. 
See  Pleading,  II.  (3). 

REVERSIONER.    • 

Bight  of  Action. 

In  order  to  entitle  a  reversioner 
to  maintain  an  action  for  an  injury 
to  his  reversion,  it  is  necessary  that 
the  wrong  complained  of  shoiild  be 
in  its  nature  permanent.  There- 
fore, Held,  that  a  reversioner  could 
not  maintain  an  action  against  a 
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railway  Company  for  making  loud 
hammering  noises  in  a  shed  adjoin- 
ing his  house,  by  reason  whereof  the 
tenant  quitted,  though  it  appeared 
that  he  was  afterwards  unable  to  let 
the  house  except  at  a  lower  rent. 
Mumford  and  Others  v.  The  Oxford^ 
Worcester  and  Woherhampton  BaiU 
way  Company,  34 

SCHEDULE. 
See  Ihsoltekt. 

SCIRE  FACIAS. 

See  Bakkikg  CoKFAmr. 

Joint  Stock  Compakt,  (1). 
Pleadinq,  I.  (4). 

SEWEE. 
See  Dbadt. 

SHEEIFP. 
See  Peaotice,  (7). 

SHIP. 
See  Chakteb-pabty. 

IirSUBANCE,  (I). 

(1).  Power  of  Captain  to  hind  Owner 
by  settlement  for  Freight,  Demwr- 
rage,  ife. 

The  plaintiff,  the  owner  of  a  ship, 
entered  into  a  charter-party  with  the 
defendants,  containing  stipulations 
as  to  demurrage.  The  ship  was 
detained  in  South  America  beyond 
the  time  stipulated  for.  The  captain 
was  in  possession  of  the  ship :  he 
was  to  be  paid  freight  and  demur-* 
rage  by  bill  in  South  America.  After 
the  making  of  the  charter-party, 
and  before  the  settlement  hereafter 
mentioned,  the  ship  with  the  charter 
was  sold  to  E.  The  captain  became 
a  partowner  of  the  ship.    The  cap- 


tain having  settled  the  account  for 
freight,  demurrage  and  delay  with 
the  defendant,  by  taking  a  bill  in 
South  America. 

Held,  that  F.  and  the  plaintiff,  in 
whose  name  he  was  suing,  were 
bound  by  such  settlement. 

Semhle,  per  Follock,  C.  B.,  and 
Martin,  B.,  that  as  captain  he  must 
have  had  authority  to  make  such  a 
settlement.  Alexander  v.  Dowie  and 
Another,  152 

(2).  Bight  of  Mortgagee  to  Freight, 

In  July  1853,  the  plaintiff  being 
the  owner  of  a  ship,  sold  it  to  D., 
of  the  firm  of  D.  Y.  &  Co.,  for 
4725/.,  and  received  in  payment  the 
draft  of  D.T.  A:  Co.  on  B.  at  twelve 
months  date.  In  September  1853, 
the  ship  sailed  from  London  on  a 
voyage  to  San  Francisco  and  thence 
on  a  seeking  voyage  home.  In  June 
1854,  the  captain,  who  was  sent  out 
by  D.  to  take  charge  of  the  vessel^ 
chartered  it  to  load  a  cargo  of  flour 
for  Sydney.  Some  days  before  the 
bill  of  exchange  became  due,  D.  Y. 
&  Co.  requested  the  plaintiff  to 
renew  it,  and  he  consented  to  do  so 
on  having  the  vessel  transferred  to 
him  as  a  security.  The  vessel  was 
accordingly  transferred  to  him  by 
deed  of  assignment  which  was  in  the 
form  of  an  absolute  sale.  In  Octo- 
ber 1854,  the  captain,  who  had  no 
knowledge  of  the  assignment,  re- 
ceived 1000/.  on  account  of  freight, 
and  remitted  it  to  D.  Y.  &  Co.  by  a 
bill  of  exchange.  In  November  1854, 
D.  Y.  &  Co.,  who  had  acted  as  ship's 
husband,  became  bankrupt.  Held: 
first,  that  though  the  assignment 
was  in  form  absolute,  yet  the  Court 
might  look  to  the  real  nature  of  the 
tnmsaction  and  see  that  it  was  by 
way  of  mortgage  only. 

Secondly:  that  the  plaintiff^  being 
only  a  mortgagee  and  not  having 
taken  any  step  to  obtain  possession, 
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was    not    entitled  to   the    freight. 
GardnerYsCazenave  and  Others,  423 

SLANDEE. 

Special  Damage. 

In  an  action  for  slander  of  the 
plaintiff  in  his  business  of  inn- 
keeper, it  is  sufficient  to  allege  and 
prove,  as  special  damage,  a  general 
loss  of  custom,  without  stating  the 
names  of  the  customers  who  ceased 
to  frequent  the  inn.  Ikans  v.  Har' 
ries,  251 

SOLICITOE. 
See  BoKi),  (2). 

MOBT0AOS. 

SPECIAL  CASE. 
See  Practice,  (8). 

SPECIAL  DAMAGE. 
See  Slandeb. 

STAT  OP  PEOCEEDINGS. 
See  Bill  op  Exchange,  (4). 

SUGGESTION. 
See  Practice,  (8). 

SUEETY. 

See  Bond,  (1). 
Practice,  (9). 

SUEEENDEE. 
See  Landlord  and  Tekant,  (4). 

TAXATION. 

See  Arbitration,  (2). 
Costs,  (3). 


THEATEE. 
See  Licence. 


TEESPASS. 

See  Common   Law  PROCEDrRE 
Act,  1854,  (2). 
Licence. 


TEUSTEE. 

See  Feme  Coysrt,  (2). 
Licence. 
LiTERFOOL  Docks. 


TIJENPIKE    ACT    (3    Geo.    4, 

0. 126). 

Notice  of  Action. 

The  proviBO  in  the  143rd  section 
of  the  Turnpike  Act,  3  Geo.  4,  c.  126, 
is  not  connned  to  that  part  of  the 
section  which  immediately  precedes 
it,  but  extends  to  the  whole  matter 
in  the  section :  therefore,  if  a  party 
seeking  to  recover  penalties  imposed 
by  that  act  omits  to  give  the  requisite 
notice  or  to  commence  his  action 
within  the  prescribed  time,  he  is  not 
merely  barred  of  his  right  to  costs, 
but  or  his  right  of  action  altogether. 
Cobbett  y.  Warner,  388 

U8UET. 

Bill  of  Exchange  for  Ueurume  Loan 
on  Security  of  Land. 

A  bill  of  exchange  giyen  before 
the  10th  August,  1854,  in  pursuance 
of  an  usurious  contract  for  the  loan 
and  forbearance  of  money  upon  the 
security  of  land,  is  not  rendered  yalid 
by  2  &  3  Vict.  c.  37.  Langton  y. 
Hagnes,  366 
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VAMANCE. 


VAN  DIEMAN'S  LAND  COMPANY. 


VAQEANT  ACT  (5  Geo.  4,  c.  83, 

8.3). 

(1).  FrequenUng  Public  Place  with 
Intent  to  commit  Felony, 

A  commitment, under  the  5  Greo.  4, 
c.  83,  8.  4,  alleged  that  the  prisoner, 
''  being  a  suspected  person  and  re- 
puted thief  frequenting  the  public 
streets  of  the  city,  then  and  there 
was  found  in  Bailwaj  Place,  being  a 
place  of  public  resort  within  the 
city,  with  intent  feloniously  to 
steal,"  &c.: — Held,  sufficient.  In 
re  CroeSy  661 

(2).    Leavirw    Wife  or    Child 
ChargeiMe, 

By  5  Geo.  4,  c.  83,  s.  4,  eveiy 
person  running  away  and  leaving  his 
wife  or  his  or  her  child  or  children 
chargeable,  or  wherebv  she,  &c., 
shall  become  chargeable  to  any 
parish,  &c.,  shall  be  deemed  a  rogue 
and  vagabond,  and  punishable  as 
such.  Held,  that  a  man  leaving  his 
wife  cannot  be  treated  as  a  rogue, 
unless  the  wife  has  become  actually 
chargeable.     Heath  v.  Heape^     478 


VAEIANCE. 

An  allegation  that  the    plaintiff 
was  possessed  of  mines,  lands  and 

E remises,  and  of  right  ought  to  have 
ad  and  enjoy,  and  still  of  right 
ought  to  have  and  enioy.  the  water 
of  a  stream  which  had  been  used  to 
flow  alongside  the  said  lands  and 
premises,  is  not  supported  by  proof 
that  the  plaintiff  was  a  lessee  of 
mines  under  land  adjpining  the 
stream,  with  a  grant  from  the  sur- 
face owner  of  the  use  of  the  water 
for  colliery  purposes.  Insole  v. 
James  and  Another ,  243 


VAN  DIEMAN'S  LAND  COM- 
PANY. 

Rrfeiture  of  Shares. 

By  the  charter  of  The  Van  Die- 
man  s  Land  Company  it  was  pro- 
vided, that  there  should  be  held  in 
each  year  a  general  meeting  at  a 
particular  time.  Special  general 
meetings  might  also  be  caUed,  of 
which  notice  was  to  be  given  by 
advertisement.  No  business  was  to 
be  transacted  at  any  special  general 
meeting  besides  the  business  for 
which  it  was  called.  By  the  14th 
section  of  the  Company's  Act, 
6  G^o.  4,  c.  39,  no  advantage  is  to 
be  taken  of  the  forfeiture  of  shares, 
unless  the  same  shall  be  dedared  to 
be  forfeited  at  some  general  or 
special  general  meeting.  A  meeting, 
after  the  time  named  in  the  charter 
for  the  annual  general  meeting,  was 
called  by  advertisement  "  to  receive 
the  annual  report;  to  declare  the 
forfeiture  of  certain  shares,  Ac,  and 
on  other  business ;  and  the  Com- 
pany thereby  further  gave  notice 
that  the  said  general  meeting  was 
made  special  for  the  purpose  of 
electing  directors."  Held,  that  such 
meeting  was  competent,  as  a  special 
general  meeting,  to  declare  the 
shares  forfeited. 

By  the  Van  Dieman's  Land  Com- 
pany's Act,  6  Goo.  4,  c.  39,  s.  14, 
no  advantage  is  to  be  taken  of  the 
forfeiture  of  any  shares  until  after 
thirty  days'  notice  shall  have  been 
given  to  the  owner  or  owners 
thereof.  By  s.  12,  in  cases  where 
the  holder  of  any  share  shall  become 
bankrupt,  &c.,  an  affidavit  shall  be 
made  and  delivered  to  the  clerk  of 
the  Company  that  he  may  register, 
&c.,  ana  until  such  affidavit  shall 
have  been  delivered,  no  such  person 
shall  be  entitled  to  sell  or  assign 
such  share  or  to  claim  any  dividend. 
E.,  the  proprietor  of  shares,  having 
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become  bankrupt  in  1847,  his  assig- 
nees took  no  steps  to  procure  their 
names  to  be  nlaced  on  the  register 
till  1853.  CsJls  were  made  of  which 
the  assignees  had  notice.  In  1851 
the  shares  were  declared  forfeited 
by  the  Company.  Notice  of  such 
forfeiture  was  served  upon  the  bank- 
rupt, his  name  being  at  the  time  on 
the  register  as  owner  of  the  shares. 
Held,  that  such  notice  was  properly 
served  upon  the  bankrupt.  Chraham 
and  Another,  Assignees  of  O.  Rou^e- 
mont,  a  Bankrupt,  v.  The  Van  Ijfie- 
man*8  Land  Company,  541 

VENDOE  AND  VENDEE. 

Title  of  Vendee  to  Goods  obtained  hy 
Mdse  Sepreeentatione, 

On  appeal  imder  the  34th  section 
of  the  Common  Law  Procedure  Act, 
1854,  if  a  rule  nisi  be  granted,  cause 
must  be  shewn  in  the  first  instance, 
and  only  one  counsel  on  each  side 
will  be  heard. 

The  statement  of  the  case  does 
not  preclude  the  respondent  firom 
objecting  that  no  appeiEd  will  lie. 

In  April,  1853,  J.  &  Co.,  brokers, 
sold  for  the  plaintiffs,  manufacturing 
chemists,  two  tons  of  tartaric  acid^ 
to  be  delivered  in  November.  In 
October,  1858,  G.  &  Co.,  brokers, 
sold  for  the  plaintiffs  two  tons  of 
tartaric  acid,  to  be  also  delivered  in 
November.  J.  &  Co.  and  Q-.  &  Co. 
resnectively  sent  to  the  plaintiffs 
sola  notes,  not  disclosing  any  prin- 
cipal. In  November,  a  clerk  of  one 
Anderson,  a  merchant,  left  at  the 

Elaintiffs'  counting  house  two  de- 
very  orders.  One  was  from  J.  & 
Co.,  for  delivery  to  T.  Broomhall  or 
order  of  one  of  the  tons  of  add: 
this  order  was  indorsed  by  T.  Broom- 
hall,  "  Deliver  to  my  order."  The 
other  delivery  order  whs  from  G-.  & 
Co.,  for  delivery  to  T.  Broomhall  or 
order  of  the  two  tons  of  acid :  this 
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order  was  indorsed,  "  T.  Broomhtfll 
—Deliver  to  W.  Leask :  J.  Ellis— 
Deliver  at  Custom  House  Quay  to 
my  sub-order.  W.  Leask."  An- 
derson induced  Leask  to  purchase 
from  Ellis  the  acid  for  him,  upon  a 
false  representation  that  he  was 
acting  on  behalf  of  V.  N.  &  Co. 
Ellis  thereupon  gave  to  Leask  the 
delivery  orders  which  he  had  received 
from  Broomhall.  Leask  indorsed 
the  orders  specially  deliverable  to 
himself,  and  delivered  them  to  An- 
derson for  the  purpose  of  enabling 
him  to  inspect  the  acid.  On  the 
28th  of  November  Anderson  went 
to  the  plaintiffs  and  stated  that  he 
had  purchased  from  Leask  the  acid 
mentioned  in  the  delivery  orders, 
and  he  requested  the  plamtiffs  to 
deliver  it  at  the  Custom  House 
Quay  for  him.  On  the  &ith  of  this 
statement,  the  plaintiffs  gave  An- 
derson a  delivery  order  and  the  acid 
was  transferred  into  his  name.  An- 
derson then  obtained  warrants  and 
pledged  the  add  with  the  defendant 
for  a  bon&  fide  advance. 

Held,  in  the  Exchequer  Chamber 
(reversing  the  judgment  of  the 
Court  of  Exchequer)  that  under 
these  circumstances,  the  relation  of 
vendor  and  vendee  did  not  subsist 
between  the  plaintiffs  and  Anderson, 
neither  did  the  property  in  the  add 
pass  to  Anderson;  and  that  mere 
possession,  with  no  further  indicia 
of  title  than  the  delivery  orders,  was 
not  suffident  to  entitle  the  defendant, 
though  a  bon&  fide  pawnee,  to  resist 
the  dtaim  of  the  plaintiffs  in  an  action 
of  trover.  Kin^sford  and  Another 
V.  Merry,  503 

VISITOB. 

See  NsGLiosNCE. 

WABBANT. 

See  DiSTBESS. 
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VAMANCE. 


VAN  DIEMAN'S  LAND  COMPANY. 


VAGEANT  ACT  (5  Geo.  4,  c.  83, 

8.3). 

(1).  I^equenting  Public  Place  with 
Intent  to  commit  Felony. 

A  commitmentjUnder  the  5  Geo.  '4, 
c.  83,  8.  4,  alleged  that  the  prisoner, 
*'  being  a  suspected  person  and  re- 
puted thief  frequenting  the  public 
streets  of  the  city,  then  and  there 
was  found  in  Bailway  Place,  being  a 
place  of  public  resort  within  the 
city,  with  intent*  feloniously  to 
steal,'*  &c. : — Held^  sufficient.  In 
re  OrotSy  651 

(2).    Leavim    Wife  or    Child 
ChargeMe, 

By  5  Geo.  4,  c.  83,  s.  4,  every 
person  running  away  and  leaving  his 
wife  or  his  or  her  child  or  children 
chargeable,  or  wherebv  she,  &c., 
shall  become  chargeable  to  any 
parish,  &c.,  shall  be  deemed  a  rogue 
and  vagabond,  and  punishable  as 
such.  Heldy  that  a  man  leaving  his 
wife  cannot  be  treated  as  a  rogue, 
unless  the  wife  has  become  actually 
chargeable.     Heath  v.  Heape,     478 


VAEIANCE. 

An  allegation  that  the    plaintiff 
was  possessed  of  mines,  lands  and 

E remises,  and  of  right  ought  to  have 
ad  and  enjoy,  and  still  of  right 
ought  to  have  and  enjoy,  the  water 
of  a  stream  which  had  been  used  to 
flow  alongside  the  said  lands  and 
premises,  is  not  supported  by  proof 
that  the  plaintiff  was  a  lessee  of 
mines  under  land  adjpining  the 
stream,  with  a  grant  from  the  sur- 
face owner  of  the  use  of  the  water 
for  colliery  purposes.  Insole  v. 
James  and  Another,  243 


VAN  DIEMAN'S  LAND  COM- 

PANT. 

Rrfeiture  of  Shares, 

By  the  charter  of  The  Van  Die- 
man's  Land  Company  it  was  pro- 
vided, that  there  should  be  held  in 
each  year  a  general  meeting  at  a 
particular  time.  Special  general 
meetings  might  also  be  called,  of 
which  notice  was  to  be  given  by 
advertisement.  No  business  was  to 
be  transacted  at  any  special  general 
meeting  besides  tne  business  for 
which  it  was  called.  By  the  14th 
section  of  the  Company's  Act, 
6  Geo.  4,  c.  39,  no  advantage  ia  to 
be  taken  of  the  forfeiture  oi  shares, 
unless  the  same  shall  be  declared  to 
be  forfeited  at  some  general  or 
special  general  meeting.  A  meeting, 
alter  the  time  named  m  the  charter 
for  the  annual  general  meeting,  was 
called  by  advertisement  ''  to  receive 
the  annual  report;  to  declare  the 
forfeiture  of  certain  shares,  &c.,  and 
on  other  business;  and  the  Com- 
pany therebv  further  gave  notice 
that  the  said  general  meeting  was 
made  special  for  the  purpose  of 
electing  directors."  Held,  that  such 
meeting  was  competent,  as  a  special 
general  meeting,  to  declare  the 
shares  forfeited. 

By  the  Van  Dieman's  Land  Com- 
pany's Act,  6  Geo.  4,  c.  39,  s.  14, 
no  advantage  is  to  be  taken  of  the 
forfeiture  of  any  shares  until  after 
thirty  days'  notice  shall  have  been 
given  to  the  owner  or  owners 
thereof.  By  s.  12,  in  cases  where 
the  holder  of  any  share  shall  become 
bankrupt,  &c.,  an  affidavit  shall  be 
made  and  delivered  to  the  clerk  of 
the  Company  that  he  may  register, 
&c.,  ana  untQ  such  affidavit  shall 
have  been  delivered,  no  such  person 
shall  be  entitled  to  sell  or  assign 
such  share  or  to  claim  any  dividend. 
B.,  the  proprietor  of  shares,  having 
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become  bankrupt  in  1847,  his  assig- 
nees took  no  steps  to*  procure  their 
names  to  be  placed  on  the  register 
till  1858.  Calls  were  made  of  which 
the  assignees  had  notice.  In  1851 
the  shsures  were  declared  forfeited 
by  the  Company.  Notice  of  such 
forfeiture  was  served  upon  the  bank- 
rupt, his  name  being  at  the  time  on 
the  register  as  owner  of  the  shares. 
Heldf  that  such  notice  was  properly 
served  upon  the  bankrupt.  Chraham 
and  Another^  Assiffneea  of  O,  Rouge' 
montf  a  Bankrupt^  v.  The  Van  Die- 
maiCe  Land  Company,  541 

VENDOB  AND  VENDEE. 

Title  of  Vendee  to  Goods  obtained  hy 
liaise  Sepresentations, 

On  appeal  under  the  84th  section 
of  the  Common  Law  Procedure  Act, 
1854,  if  a  rule  nisi  be  granted,  cause 
must  be  shewn  in  the  nrst  instance, 
and  only  one  counsel  on  each  side 
will  be  heard. 

The  statement  of  the  case  does 
not  preclude  the  respondent  firom 
objecting  that  no  appeiEd  will  lie. 

In  April,  1858,  J.  &  Co.,  brokers, 
sold  for  the  plaintiffs,  manufacturing 
chemists,  two  tons  of  tartaric  acid^ 
to  be  delivered  in  November.  In 
October,  1858,  G.  &  Co.,  brokers, 
sold  for  the  plaintifis  two  tons  of 
tartaric  acid,  to  be  also  delivered  in 
November.  J.  &  Co.  and  Q-.  &  Co. 
respectively  sent  to  the  plaintiffs 
sold  notes,  not  disclosing  any  prin- 
cipal. In  NoTember,  a  clerk  oi  one 
Anderson,  a  merchant,  left  at  the 

Elaintiffs'  counting  house  two  de- 
very  orders.  One  was  from  J.  & 
Co.,  for  delivery  to  T.  Broomhall  or 
order  of  one  of  the  tons  of  acid: 
this  order  was  indorsed  by  T.  Broom- 
hall,  "  Deliver  to  my  order."  The 
other  delivery  order  whs  from  G-.  & 
Co.,  for  deliverv  to  T.  Broomhall  or 
order  of  the  two  tons  of  acid :  this 
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order  was  indorsed,  "  T.  Broomhdl 
—Deliver  to  W.  Leask :  J.  Ellis- 
Deliver  at  Custom  House  Quay  to 
my  sub-order.  W.  Leask."  An- 
derson induced  Leask  to  purchase 
from  Ellis  the  acid  for  him,  upon  a 
fidse  representation  that  he  was 
acting  on  behalf  of  V.  N.  &  Co. 
EUis  thereupon  gave  to  Leask  the 
delivery  orders  which  he  had  received 
from  Broomhall.  Leask  indorsed 
the  orders  specially  deliverable  to 
himself,  and  delivered  them  to  An- 
derson for  the  purpose  of  enabling 
him  to  inspect  the  acid.  On  the 
28th  of  November  Anderson  went 
to  the  plaintiffs  and  stated  that  he 
had  purchased  from  Leask  the  acid 
mentioned  in  the  delivery  orders, 
and  he  requested  the  plaintiffs  to 
deliver  it  at  the  Custom  House 
Quay  for  him.  On  the  &ith  of  this 
statement,  the  plaintiffs  gave  An- 
derson a  delivery  order  and  the  acid 
was  transferred  into  his  name.  An- 
derson then  obtained  warrants  and 
pledged  the  add  with  the  defendant 
for  a  bon&  fide  advance. 

Held,  in  the  Exchequer  Chamber 
(reversing  the  judgment  of  the 
Court  of  Exchequer)  that  under 
these  circumstances,  the  relation  of 
vendor  and  vendee  did  not  subsist 
between  the  plaintiffs  and  Anderson, 
neither  did  tne  property  in  the  acid 
pass  to  Anderson;  and  that  mere 
possession,  with  no  further  indicia 
of  title  than  the  delivery  orders,  was 
not  sufficient  to  entitle  the  defendant, 
though  a  bon&  fide  pavmee,  to  resist 
the  ciaim  of  the  plaintiffs  in  an  action 
of  trover.  Kingsford  and  Another 
V.  Merry,  503 

VISITOB. 

See  Negligence. 

WABBANT. 
See  DiSTBESS. 
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WATEECOUBSE. 


WAEHANTT. 
See  CoNTHAOT,  (3). 

WATEB. 
See  Cajsxl. 

WATEECOUESE. 

See  Canal. 

Yabiakos. 

(1).   JMracHon    of  Water    ridng 
from  Spring, 

The  water  from  a  spring  flowed  in 
a  gully  or  natural  channel  to  a 
stieam  on  which  was  a  mill.  The 
spring  having  been  cut  off  at  its 
source  and  the  water  received  into  a 
tank  as  it  rose  from  the  earth,  b^ 
the  licence  of  the  owner  of  the  soil 
on  which  the  spring  rose :  Held,  that 
an  action  lay  by  the  mill  owner 
against  the  person  so  abstracting 
the  water.  Dudden  v.  The  Ghtar^ 
dians  of  the  Foor  of  the  Glutton 
Union,  627 

(2).   Jlae  of  Water  for  necessary 
Working  ofMvne, 

Declaration  for  wrongfully  throw- 
ing sand,  stone,  rubble  and  other 
stuff  into  a  natural  stream  of  water 
flowing  through  the  plaintiff's  lands, 
whereby  the  channel  was  obstructed 
and  the  water  flowed  over  and  upon 
the  lands  and  destroyed  their  pro- 
duce.— Fifth  plea :  tnat  the  defend- 
ants were  the  occupiers  of  lands  near 
to  and  above  the  plaintiff's  lands  and 
of  a  tin  mine  situate  within  the 
lands  of  the  defendants ;  and  that 
the  defendants  and  all  other  occu- 
piers of  the  lands  and  tin  mine  of 
the  defendants,  for  twenty  years,  &c., 
enjoyed  as  of  ri^ht  and  without 
interruption,  the  right  from  time  to 


time  as  occasion  required,  at  their 
free  will  and  pleasure,  of  working 
the  tin  mine  and  winning  therefix>in 
tin  and  tin  ore,  and  in  the  course  o{ 
so  working  and  winning  the  same, 
of  washing  away,  by  means  of  the 
stream  of  water  in  the  declaration 
mentioned,  where  the   same  flows 
through  the  lands  and  tin  mine  of 
the  aefendants,  the    sand,  stones, 
rubble  and  other  stuff  which  were 
dislodged  or  severed  in  the  course  of 
so  wonung  the  tin  mine,  and  of  cast- 
ing and  throwing  from  and  out  of 
the  tin  mine  the  sand,  stones,  rubble 
and  other  stuff  into  the  said  stream 
where  the  same  flows  through  the 
land  and  tin  mine  of  the  defendants, 
and  of  having  the  same  washed,  and 
carried  away  by  the  flow  of   the 
stream  towards  the  sea,  to  that  part 
of  the  channel  of  the  stream  which 
is  situated  within  the  lands  of  the 
plaintiff,  as  to  the  lands  and  tin 
mines  of  the  defendants  appertain- 
ing, and  for  the    more   beneficial 
enjoyment  thereof,  &c.     The  plea 
then  justified  the  acts  complained  of 
in  the  exercise  of  the  above  right. 
The  sixth  plea  alleged  an  enjoyment 
of  the  right  for  forty  years.    The 
eighth  plea  stated  that  the  land  of 
the  plamtiff  and  the  land  and  tin 
mine  of  the    defendants  and  the 
channel  of  the  stream  were  within 
the  Stannaries  of  Cornwall  and  sub- 
ject to    the  customs  of  the    said 
Stannaries,  and  that  there  was  an 
immemorial  custom  for  the  tinners 
and  miners  within  the  Stannaries, 
working  and  winning  tin  and  tin 
ore  from  any  tin  mme  near  to  a 
stream  of  water  flowing   by  such 
mine,  to  wash  away  in  such  stream 
the  sand,  stones,  and  rubble  which 
should    become    dislodged    in   the 
course  of  working  the  mine,  and  cast 
the  same  into  the  stream,  &c.    The 
ninth  plea  stated  that  the  defend- 
ants  and  other  occupiers  of  the  land 
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wherein  the  tin  mine  of  the  defend- 
ants is  situate,  for  twenty  years,  &c., 
enjoyed  as  of  ri^ht,  and  without 
interruption,  the  nght  from  time  to 
time  as  occasion  required,  at  their 
free  will  and  pleasure,  of  using  the 
stream  wherethe  same  flowed  through 
the  lands  of  the  defendants  for  the 
purpose  of  ^tting  such  minerals  as 
they  might  desire  and  be  able  to  get 
therefrom  and  for  washing  away  the 
sand,  stones,  rubble  and  other  stuff 
which  it  might  be  necessary  to  dis- 
lodge in  the  course  of  so  getting  the 
minerals  and  of  haying  the  same 
washed  away  by  the  water  of  the 
stream,  &c.  The  tenth  plea  alleged 
an  enjoyment  of  a  similar  right  for 
forty  years.  The  twelfth  plea  alleged 
an  immemorial  custom  for  miners 
within  the  Stannaries,  working  and 
winning  tin  and  other  minerals  and 
things  capable  of  being  dug  or  won 
from  any  mine  situate  near  a  stream 
of  water,  to  wash  away  by  means  of 
such  stream  the  sand,  stones,  rubble 
and  other  stuff  which  should  become 
dislodg;ed  in  the  course  of  working 
the  mme,  Soc,  On  demurrer  to  these 
pleas. —  Held,  first,  that  the  fifth, 
sixth,  ninth,  and  tenth  pleas  were 
good,  since  the  right  claimed  in  those 
pleas  might  be  the  subject-matter  of 
a  grant.  Secondly,  that  the  eighth 
and  twelfth  pleas  were  also  good,  for 
the  custom  alleged  in  those  pleas 
was  not  indefinite  or  unreasonable, 
the  user  being  limited  to  the  neces- 
sary working  of  the  mine.  Oarh^on 
y.  JLovering  and  OtherSy  784 


WILL. 
See  DsyiSE. 

WATEBW0EK5  COMPANY. 

See  LAin>s    Clauses  Consolida- 
tion Act,  1845. 

4 

WINDING-UP  ACT. 
See  Joint  Stock  Company,  (1). 

WEIT  OF  EEEOE. 

See  Common  Law  Pbooedube  Act, 
1862,  (2). 

WEIT  OF  SUMMONS. 

See  Common  Law  Fhoceditbe  Act, 
1862,  (1). 

Setting  aside  Sermee, 

It  is  no  ground  for  setting  aside 
the  seryice  of  a  writ  of  summons, 
that  it  was  seryed  on  the  defendant 
whilst  attending  in  a  Nisi  PriuB 
Court,  in  obedience  to  a  subpoena,  to 
giye  eyidence  in  a  cause  in  which  he 
was  plaintiff.    Foole  y.  Oould,     99 

WEIT  OF  TEIAL. 

OerHfieatefir  Costs, 

The  presiding  officer  on  a  writ  of 
trial  has  no  power,  under  the  13  &  14 
Vict.  c.  61,  s.  12,  to  certify  for  costs 
after  he  has  returned  the  writ. 
Knaipman  y.  Fryer  719 


THE   END. 


lOKDON  :    BATMK&   AND   U0DGE8,   PaiMTERS,    109,   FbTTER  L.\KE. 
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